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MISSISSIPPI STATE BOARD OF MEDICAL LICENSURE

TO: Mississippi Secretary of State
From:  Mississippi State Board of Medical Licensure
Date: September 22, 2006

Subject: Notice of Proposed Rule Adoption - Final Rule

Mississippi Code §73-43-11 gives the Mississippi State Board of Medical Licensure the power to
promulgate and publish reasonable rules and regulations necessary to enable it to discharge its
functions and to enforce the provisions of law regulating the practice of medicine.

This rule as adopted differs from the proposed rule as there are minor editorial changes which affect
the form rather than the substance of the rule.

The Board is conducting a public hearing on November 9, 2006, 9:00 a.m. in order to afford the
public another chance to comment on regulation XXXI. Regulations Regarding the Conduct of
Physicians Who Perform Ultilization Review Medical Consultation Activities. Please submit any
written comments regarding Board rule XXXI to the Mississippi State Board of Medical Licensure,
1867 Crane Ridge Drive, Suite 200-B, Jackson, MS 39216 by October 31, 2006.

Cypress Ridge Building = 1867 Crane Ridge Drive, Suite 200-B » Jackson, MS 39216
www.msbml.state.ms.us



XXXI. REGULATIONS REGARDING THE CONDUCT OF PHYSICIANS WHO
PERFORM UTILIZATION REVIEW MEDICAL CONSULTATION ACTIVITIES

A. AUTHORITY AND PURPOSE OF THESE REGULATIONS

The MlSSlSS]ppl State Board of Medlcal Llcensure adopts these regulatlons fegafdmg

aetwﬁes-pursuant to 1ts statutory authorlty to regulate physwtan eonduct %hat—}s
contained as provided in Chapters 25 and 43 of Title 73 of the Mississippi Code
972 -Annetated;-as-Amended. The Mississippi State Board of Medical Licensure
finds it necessary to perform its statutory responsibilities by adopting these
regulations in order to fulfill its duty to protect the public as part of the historic police
powers of the State, to set professional standards, to enforce the provisions of eurrent
law regarding the performance of utilization review medical consultation activities by
physicians, and to further other legitimate government purposes that are in the public
interest and in accordance with the provisions of Mississippi law.

B. SCOPE OF THESE REGULATIONS

1. These regulations apply to any physician who performs utilization review medical
consultation activities regarding any person or entity located within the State of
Mississippi, regardless of the location, type, or status of the physician’s
utilization review medical consultation activities, whether the-presence-or-absence
efthe physician’s possesses a medical license in Mississippi, the presence-or
absenee existence of a physician-patient relationship with the person in
Mississippi who is the subject of the utilization review medical consultation
activity, or the type of utilization review medical consultation activity performed
(e.g., prospective, concurrent, or retrospective review, an initial review, or a
subsequent review of an adverse determination).

2. In tailoring these regulations as closely as possible to the provisions of
Mississippi law, the Mississippi State Board of Medical Licensure (hereinafter
referred to as “the Board™) Beard does not intend for any part of these regulations
to conflict with or supercede the authority of the Mississippi State Department of
Health to regulate utilization review organizations pursuant to Mississippi Code
Annetated-(1972)-Section 41-83-1 et seq. and regulations adopted by the
Mississippi State Department of Health—Eurthermeorethe- Board-doesnotintend
%Fﬂﬂ-ﬁﬁﬂ—@ﬁﬂm&g&ﬂ&@ﬂﬁ—t@%@ﬁ-ﬂ-&&%ﬁh—@%s&pefeed& or the authority of
a person other than a physician to participate in “utilization review” as defined
and authorized by Mississippi Code-Annetated{1972) Section 41-83-1 et seq. and
regulations adopted by the Mississippi State Department of Health.

C. TERMINOLOGY

1. For the purposes of these regulations only, the Mississippt-State-Board-of Medical



Licensure-(heretnafterreferred-to-as—the-Board™) Board has determined that

under the provisions of Mississippi law, a physician who performs any of the
following utilization review medical activities serves in the role of a consulting
physician, and that the term “utilization review medical consultation activities”
includes, but is not limited to, the use of medical knowledge and professional
Judgment by a physician licensed or otherwise lawfully practicing within this
State to

make medical decisions,

form medical opinions,

give or suggest medical advice,

perform or direct the performance of medical services,

conduct a medical record review,

serve as a medical consultant,

apply medical service intensity or symptom severity criteria,

monitor, prescribe, suggest, or reccommend medical treatment,

question or review a treating physician’s medical decisions,

make diagnostic, therapeutic, or healthcare facility admission or continued
stay medical decisions or recommendations,

review an adverse determination or other recommendation regarding a
medical service made by a non-treating physician or other person, or
discuss a person’s medical care or medical condition or the reason for an
adverse determination with the person’s treating physician, his or her
designee, or other affected healthcare provider,
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at any level of review, regarding the appropriatencss of a medical service
provided or proposed to be provided to a person or entity located within the State
of Mississippi.

The Board does not intend for the terminology used in these regulations or the
requirements of these regulations to conflict with or supercede any provision of
Mississippi law, including the definition of “utilization review” as contained in
Mississippi Code Annotated(1972)-Section 41-83-1(a) and regulations adopted
by the Mississippi State Department of Health.

D. LICENSURE AND QUALIFICATION REQUIREMENTS FOR PHYSICIANS
WHO PERFORM UTILIZATION REVIEW MEDICAL CONSULTATION
ACTIVITIES

1.

In accordance with the provisions of law in Mississippi, the performance of
utilization review medical consultation activities by any physician, regardless of
the physician’s location, type of utilization review medical consultation activities,
or State(s) of medical licensure, regarding any person or entity located within the
State of Mississippi, is an otherwise lawful practice within the State of
Mississippi that is subject to regulation by, and professional accountability to, the



Mississippi State Board of Medical Licensure.

In accordance with the provisions of law in Mississippi, any utilization review
medical consultation activity that results in an adverse determination must be
based on the prior evaluation and concurrence in the adverse determination by a
physician licensed to practice in Mississippi.

In accordance with the provisions of law in Mississippi (including regulations
adopted by the Mississippi State Department of Health), if a request is made by a
patient’s treating physician, then any utilization review medical consultation
activity that results in an adverse determination must be performed by an
appropriately qualified utilization review consultation physician, i.e., a physician
licensed in Mississippi who is board certified or board eligible and engaged in the
same type of practice and relevant specialty or subspecialty of medicine that is the
subject of the utilization review medical consultation activity, and who possesses
and uses the degree of skill ordinarily used by members of his or her profession in
good standing.

. PROFESSIONAL STANDARDS FOR PHYSICIANS WHO PERFORM

UTILIZATION REVIEW MEDICAL CONSULTATION ACTIVITIES

1.

In accordance with the ethical duty of all physicians to respect the law, any
physician who performs utilization review medical consultation activities must
comply with these regulations and all applicable Mississippi statutes, court
rulings, and other administrative agency rules, policies, and regulations, including
regulations adopted by the Mississippi State Department of Health.

In accordance with the provisions of law in Mississippi, any physician who
performs utilization review medical consultation activities must comply with
ethics principles established by the American Medical Association and relevant
medical specialty associations of which the physician is a member.

In accordance with the provisions of law in Mississippi, any utilization review
consultation physician who renders an adverse determination must discuss, if
requested, the reasons for the adverse determination with the patient’s treating
physician or other affected healthcare provider. The utilization review
consultation physician must comply with the request for discussion within 14
calendar days of receiving either oral or written notification of the request.

. PROFESSIONAL ACCOUNTABILITY FOR PHYSICIAN CONDUCT IN

VIOLATION OF THESE REGULATIONS

1s

In accordance with the provisions of law in Mississippi, any physician licensed or
otherwise lawfully practicing within this State (i.e., regardless of whether the
physician is licensed in Mississippi) who performs utilization review medical



consultation activities may be disciplined or otherwise held professionally

accountable by the Board, upon a finding by the Board by clear and convincing

evidence that the physician is unqualified as evidenced by conduct including, but

not limited to,

a. Incompetent professional practice,

b. unprofessional conduct, or

c. any other dishonorable or unethical conduct likely to deceive, defraud, or
harm the public (e.g., dishonest, illegal, or negligent conduct in the
performance of utilization review medical consultation activities).

Any violation of SeetionD-or SeetionE-of these regulations as-enumerated-above
shall constitute unprofessional conduct in violation of Mississippi Code

Annotated-(1972)-Section 73-25-29(8);. as-amended-

G. ACTIONS AVAILABLE TO THE BOARD

L.

In accordance with the provisions of law in Mississippi, any physician licensed or
otherwise lawfully practicing within this State (i.e., regardless of whether the
physician is licensed in Mississippi) who performs utilization review medical
consultation activities regarding any person or entity located within the State of
Mississippi may be subject to an investigation by the Mississippi State Board of
Medical Licensure upon the receipt of a written complaint regarding the
physician’s conduct in the performance of utilization review medical consultation
activities. At any time after the receipt of a written complaint, the Board in its sole
discretion may refer the complaint to the medical licensure authority of another
State where the utilization review consultation physician is licensed, or may refer
the entire complaint or any portion thereof to any other appropriate authority,
including the Mississippi State Department of Health or the Mississippi Attorney
General.

In accordance with the provisions of law in Mississippi, when disciplining a
physician licensed in Mississippi or holding professionally accountable any
physician otherwise lawfully practicing within this State for the performance of
utilization review medical consultation activities in an incompetent,
unprofessional, negligent, illegal, dishonest, dishonorable, or unethical manner,
the actions that the Mississippi State Board of Medical Licensure may take
include, but are not limited to, one or more of the following:

a. denying, suspending, restricting, or revoking a Mississippi medical license;

b. administering a public or private reprimand to a Mississippi licensed
physician;

c. assessing up to $10,000 of the reasonable investigation costs expended by the
Board in investigating a Mississippi licensed physician;

d. moving for an injunction in Chancery Court to prohibit any physician’s
further performance of utilization review medical consultation activities;



e. petitioning the Chancery Court to cite any noncompliant physician for
contempt of court;

f. referring the matter to another medical licensure authority or other authority
for action regarding any physician; and

g. taking any other action regarding any physician that the Board may deem
proper under the circumstances (e.g., issuing an advisory letter of concern;
1ssuing a notice of warning; issuing a cease and desist notice; adopting a
resolution of disapproval of any physician’s utilization review medical
consultation activities; or reporting the Board’s findings and/or actions to any
person or organization in order to enforce or comply with the law or protect
the public).

H. COMPLIANCE DUTY AND EXEMPTIONS

1. In assuring compliance with these regulations, the duty shall be on the physician,
not on any other person or entity, to ensure that his or her utilization review
medical consultation activities comply with these regulations. Any physician who
claims to be exempt from these regulations shall have the burden of proving to the
Board by a preponderance of the evidence that the exemption is valid, which must
be done on a case-by-case basis.

2. In accordance with Mississippi Code-Annetated (1972)-Section 41-83-31(a), the
fact that a utilization review consultation physician rendered an adverse
determination in a particular case shall not be used as the ground for professional
accountability or disciplinary action by the Board. However, since complaints
about physicians’ utilization review medical consultation activities are likely to
involve adverse determinations, the Board out of necessity may be required to
investigate the underlying facts and circumstances involved in an adverse
determination, or a pattern of adverse determinations, in order to determine
whether a physician’s utilization review medical consultation activity involves
conduct that 1s subject to professional accountability or disciplinary action by the
Board (e.g., an adverse determination rendered on the basis of incompetent,
unprofessional, negligent, illegal, dishonest, dishonorable, or unethical conduct).
Therefore, this limitation on the Board’s authority to discipline a physician based
solely on the fact of an adverse determination in a particular case does not
preempt the Board’s authority to regulate the conduct of physicians who perform
utilization review medical consultation activities or to investigate and discipline
or otherwise hold accountable a physician regarding the underlying conduct
involved in making an adverse determination.

3. Notwithstanding the licensure requirements and compliance policy contained in
these regulations, the Mississippi State Board of Medical Licensure, in
accordance with Mississippi Code Annetated-(1972)-Section 41-83-31,
acknowledges that any utilization review medical consultation physician who
makes an adverse determination for the Comprehensive Health Risk Pool or for a



reviewer of 9 or fewer persons who reside in Mississippi shall be exempt from
the requirement to hold a medical license in Mississippi.

However, any utilization review medical consultation physician who claims such
an exemption is nevertheless engaged in an otherwise lawful practice within this
State and therefore must comply with the Professional Standards and the other
qualification requirements contained in these regulations.

Notwithstanding the compliance policy contained in these regulations, the Board
acknowledges an exemption to these regulations in accordance with regulations
adopted by the Mississippi State Department of Health, so that these regulations
do not apply to physicians who perform in-house utilization review activities (also

known as “quality assurance,” “performance improvement,” or “peer review”) for

Mississippi hospitals, home health agencies, clinics, private physwlan offices, or

any other health facﬂlty Sueh—m—he&se—&sm%res-peffefmed—byphwie}aﬂs—m

pl&Fpesesaf&e*empt—&em—t-hese—regu-l&t-ieﬁs:

[. NOTICE OF REGULATION OF UTILIZATION REVIEW MEDICAL
CONSULTATION ACTIVITIES BY PHYSICIANS

1.

At the time of an initial licensure application, and at the time of each application
for a renewal of a license to practice in Mississippi, all physicians shall
acknowledge that they have had an opportunity to read these regulations by
accessing the website of the Mississippi State Board of Medical Licensure (at
internet address www.msbml.state.ms.us) or by requesting a printed copy of these
regulations from the Board.

2. For further information regarding the Board’s researeh;-opinions, comments,
eenelusions;-and findings of fact related to utilization review medical consultation
activities by physicians, see the Appendix to these regulations.



J. EFFECTIVE DATE

These regulations shall become effective on Nevember December 1, 2006, and shall
be effective prospectively regarding the conduct of physicians beginning on that date.



