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CHAPTER 1
1-101 GENERAL PFROVISIONS
1-101.01 Purpose of the Personal Service Contract Procurement Regulations

In 1997, the Mississippl Leginlature estublished the Personal Service Contruet Review Board
(hereafler referred 1o as "PSCRB”), and mithorized it 1o “[plromulgate rales and regulitions
govermng the soliciation and selection of contractual services personnel ...~ Miss. Code Ann. §
25:-9.120(3)a). The purpose of the Pervonal Service Comract Review Board Rules and Repularions
14 1o sot forth mles and regulations, along with other pertinent information, that agencies should
llbow b the procurement of personal services, The palicles and procedures set forth herein apply
unly to those ngencies which lall under the authorty of the PSCRB. With the exception of the
Mississippi Department of Transponation, apencies under the suthority of the PSCRB include those
agencies under the authority ol the Mississippi State Personne] Boord (hereafler MSPIR, (50
Appendix A This manual is imended 1o be o comprelensive presentation of regulations relmtive (o
oblaining personal service contracts pursuam o Section 259120, Further, it shall serve a8 o source
of information for contraciors mstructing them as w the proper procedures that must be followed in
doing business with the State of Mississippi.

110002 Interpretation of Regulations
1-101.02.01 Interprefation, Purposes and Policies

These regulations shall be construed and applied 1o promote their underlying parposes and polices,
wihich are:

(a) tosimplify, clarify, and modernize the regulitions governing contracting for persoml serviee
by agencies of the State of Mississippi,

(b} 1o permat the continued development of procurement policies and practices;

(e} to provide for increased public confidence in the procedures followed in public procurecmenm
tor personnl services contrcts,

(d) te ensure the fair and equitable treatment of all porsons who deal with the procurement
system ol thiz State for personal services contracts;

(e} to provide increased economy in State of Mississippi procurement netivitics and to maximize
tor the fullest extent practicable the purchnsing value of public funds of the State;

(f) 1o foster effective hroad-based competition with the free enterprise system; and,
() 1o provide safeguaneds for the maintenanee of & procurement system of quakity and integrity
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1-101.02.02 Singular-Plural and Gender Hules
In these regulations, unless the context requires otherwise

(@) words in the smguiar number include the plural, and those in the plural include the singular,
i,

{b) wonds of 0 parttcular gender include any gender and the peuter, and when the sense s
mdicates, words of the neuter gender may refer to any pender.

1-101.03 Purpose and Implementation of these Regulntions

These regulations, fssued by the Mississippi Personal Service Contraet Review Hoard (hereafter
sometimes referred 1o as the Board), establish policies, procedures, snd guidelines relating to the
procuremnent, ranngement, and conteal ol persanal and professional services, as applicable, under
the authority of these regulations, These repulations are designed (o nchieve muximum practicable
uniformity throughout the State. Hence, implementation by and within Mississippl agencies shall be
consistent with these regulations and any other regulations required by e funding source which may
be more stringent.

1102 SUPPLEMENTARY GENERAL PRICIPLES OF LAW APPLICABLE

Subject to principles of Taw and equity, these regulations will govern the creation and sdministration
of service contracts.

1-103 REQUIREMENT OF GOOD FAITH

These regulations require all partics involved in the negotiation, performance or sdministrtion of
Mississippi contracts 1o act in good faith.

1-104 APPLICATION OF THE REGULATIONS

Phese regulations shall apply 10 every expendinire of public finds irmespective of source: however, in
the event of n eonflicy, the guidelines of a grant, a gift, or sell-generated funds shall prevail
Violation of these regulitions shall carey such penaltics as may be applicable under state lnwy

1-105 SEVERABILITY

I any provision of these regulations or any npplication thereod 10 any person o ciroumstance is held
wvalid, such invalidity shall not atfect any other provision or application of these regulations which
can be given effect without the invalid provision or application, and to this end the provisions of
these regulations are declared o be sevemble.

Fad
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-1 DURATION

Phese regulations, when approved by the PSCRE a8 authorlzed by Mississippi Code Annoted
§ 258120, shall be in effect as written until amended or repealed by the PSCRI.

1-201 DEFINITIONS

Fhe words defined in this section shall have the meanings sel tonh below whenever they appear In
the regulations, unless:

() the context in which they are used clearly rejuires a different meaning; or,
(b} o dil¥erent definition is prescribed for n particular chaper or provision,
1-201,01 Definition of Terms Used in the Regulations

fu} Ageney sliall be defined s any State board, commisston, committee, couneil, department o
unit thereof created by the constitution or statutes {1 such board, commission, commilice.
council, department, unit or the head thereol is autharized to appoint subordinate saff by the
constitution or statute, except o legislotive or judicinl board, commission, committes,
council, department or unit thereof, Institutes of Higher Leaming und the Mississipp
Department of Transpurtation.

(b) Agency Head menns the person in charge ol un Agency whether that person’s title s
Director, Exeeutive Dipector, Commissioner, etc. The term “Agency Head™ shall also
encompass o designee duly nppointed by the Agency Hend,

(¢} Board shall mean the Personal Service Conmract Review Board,

() Business means any corporation, partnesship, individual, sole proprictorship, joint stock
company, joint venture, or any other private legal entity,

() Change Order means & written order sipned by the Procurement Officer direeting the
contrmetor 10 moke changes which the changes clouse of the contract authorizes e
Procurement OfMcer 1o order withour the consent of the contractor.

(1 Contract Analyst means the person holding the position as Contract Analyst with the
PSCRRE,

(g) Contract means all types of agreement for the procurement of services, repardless of what
they may be called.
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{h) Contract Modification means any written alleration in contract requirements, deliverables,
delivery pomt, mte of delivery, penod of performuance, price, quantity, o other provisions ol
uny contrac! peeomplished by mutual sction of the parties 10 the contre

(i1 Contractor means any person having a contract with a govermmental body.

(11 Dt mesns redorded information, regardless of form or charaoteristic,

(k) Day means calendar day, unless otherwise specilied.

(1} Designee menns o duly suthorieed representative of  person holdng o supetor position

{m) Employee means an individual who perform services for o governmental body by virtue of
an emploves/employer relationship with the governmental body.

() May denotes the penmissive.

{0) Person means any business individual, union, committee, club, other organization, o
group of individuals.

ip) Procurement means buying, purchasing or otherwise scquiring any services, 11 also
ineludes all functions that pertain to the obtaining of any services, including description of
requirements, selection and solicitation of sources, preparation and award of contract and
all phages of contrnct sdmimstration,

i) Procurement Officer means any person duly audhorized 0 enter into ond administes

contracts and make written determanations with respect (herefo. The term also includes an
antharized representative acting within the limits of authority

(1] Purchasing Ageney means any gavernmental body which is authorised by regulations fo
anter inty eontracts,

(%] Regulation means o povernmental body's statement, having general or particulw
upplicability and huture effect, designed 1o implement, interpret, or preseribe law or policy,
or describing organization, procedure, or practice requirements, which has been
promulgated in accordance with the Mississipm Admimstrative Procedures  Law,
Mississippi Code Annotated, § 24-43-1, er seg,

(1) Serviees mean the fumishing of labor, time, or ellon by & contenetor, not wsaally involyving

the delivery ol a specific end product other than that which is incidental 1o the required
performance.

() Shall denotes the imperulive.

FRCREB Rules mind Regulations (EMectlve 5002000



1-301 PUBLIC ACCESS TO PROCUREMENT INFORMATION

Procurement information shall be public record 1w e extent prosaded i Mississippi Code
Annotated § 23-61-1, ¢f seq., except as noted in 1-300.01 of these regulations.

1-301.01 Release of Information Regarding Hid Results

Subject 1o the provisions o the Mississippi Public Records Act, Missigsippl Code Annoliled § 25-
6l-1. et seg.. disclosure of bid inlormation by contracting agencies shall be as follows;

(i} Information pertaining to the results of any bid may be reviewed subsequent 1o the tme ol
the bid opening by any business or person who submitted bids on the paticular iransaction.
Phe contructing sgency may restrict the availability of the bids or proposals prior to bad
opening or contract sward so as 10 mmprove the efficiency of the evalustion and award
Process

(b) Businesses or persons nol participating in the process will not be permitted vecess 1o any
applicable file until after an award is made. Aller the award (s made, all information snd
documents applicable 1 the awarded contraet shall be available to any bosiness or person;
provided, however, no information specified by o participant and approved by the
procurement effleer os proprigiary information shall be available o any business or person
without a written request.

(¢} Whenanagency receives arequest (o release confidential information, the agency shall give
the owner of this mformation o reasonable amount of time (o obiain o court order protecting
the information ns confidential, [ the ngency receives a cournt arder pursunnt 1o Mississippi
Code-Annotated § 25-61-9 within thas time, 1 must then notity the requestor that the
Information is protected by court order and cannst be furmished.

() A comtrmeting agency may restrict bid result docurment review 1o the promises of (he agency
ub any time dunng normol working hours, No agency is compelled w copy or duplicate any
ud record for any person or business; however, il an agency agrees to copy or duplicate such
record, it may charged a reasonable fee in compliance with written procedures adopted by tlie
ARETIGY.

PRCRE Rules amd Regulations (Effective 30172000



CHAPTER 2
ORGANIZATION

2-101 CREATION AND MEMBERSHIP OF THE MISSISSIPP] PERSONAL SERVICE
CONTRACT REVIEW BOARD

Diaring the 1997 Regular Seasion, the Mississippd Legisloture enscied legisistlon crenting the
Personul Service Contract Review Board. Miszissipp Code Anmototed § 259120 provides Uit the
PSCRB s to be composed of the Mississippt State: Personnel Board Executive Dircctor. the
Executive Dhrector of the Depariment of Finance and Admimsiranon, or s designee, the
Commissioner of Corrections, or his designee, the Executive Director of the Mississipp Doparfmenm
o Wildlife and Fisherwes, or his designee, and the Excoutive Director of the Departiment of
Envirommental Quality, or his designee. The MSPH Executive Director shall be chairman and shall
preside over the meetings of the PSCRB.

2102 POLICY AND FROCDEDURE

The Board shall annually elect o vice-chairman, who shall serve in the absence of the chairman. No
business shall be transacted, including adoption of rules of procedure, withoul the presence of o
quoram of the Board, Three (3) members shall be n quoram, No action shall be valid unless
approved by the chairman and two (2) other of those members present and voling, entered upon the
minutes of the Board and signed by the chairman. Necessary cletical and admimstentive suppaont fos
the Board shall be provided by the MSPB, Minutes shall be kept of the proceedings of each meeting.
copies of which shall be filed on a monthly basis with the Legislative Budget Office

2-103 AUTHORITY AND DUTIES OF THE PERSONAL SERVICE CONTRACT REVIEW
BOAKRD

The PSCRE has the following powers and responsibilities as delinewted in Mississippi Code
Annotatod § 25.9-120:

() Promulgate rules and regulations governing the solicitation and selection of contractual
services personnel including personal and professional services contracts for any form of
consulling, policy analysis, public relations, marketing, public affaims, legislative sdvocacy
services or uny other contract that the board deems appropriate for oversight, with the
exception of ony personnl service contracts entered into for computer or information
technology-related services governed by the Mississippi Department of Informution
Technology Services, any personal service contracts enlered into by the Mississipp
Department of Transpartation, and any contract for attorney, accountint, auditor, physician,
dentint, archivect, engineer, veterinarian and utility rmte expert services. .-"'LII}' stch riles and
regulations shall provide for maintaining continuous internal audit covering the activities of
such agency affecting its revenue and expenditures as required under Section 7-7-3(6) d),
Mississippi Code of 1972,
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(b} Approve all personal and professional services contracts involving the expenditures ol Tunils
ity exeess of One Hundred Thousand Daollars (5 100,000 (0):

(e) Develop standards with respect to contractual services personnel which require invitntions
for public bid, requests tor proposals, record keeping and fimancial responsibihty of
eontractors. The Personal Service Contract Review Board may, in its discretion, requine the
agency invalved o sdvertise such contract for public bid, md may reserve the right 1o reject
any or all bids;

(d) Prescribe certain circumstances whereby agency heads may enter into contracts for personal
and professional services without receiving prior approval from the PSCRB. The PSCREB
may establish a preapproved list of providers of various personal and professional services
for sef prices with which state agencies may contraet without bidding or prior approval feom
the board

(¢} Provide standards for the issumnce of requests for proposals, the evaluation of proposals
received, considerntion of costa and quality of services proposed, contract negotiations, the
administrative monitoring ol contract performance by the agenoy and successiul steps in
lerminating a coniraci;

() Present recommendations for governmental privatization and to evaluate privatization
proposals submitted by any stme agency!

(g) Authorize personal and professionnl servive contrncts 10 be effective Tor more than one (1)
year provided a funding condition is included in any such multiple year contract:

(h) Request the State Auditor 1o conduet o performance audit an any personal or professional
service contrict:

(i) Prepare an annual report Lo the Legislature concerning the jssuance of personal service
contracts dunng the previous year, collecting any necessary information from stote agencies
in making such reporn

2-103.01 Procurement Hegulations

Regulations shall be promulgated with approval of the PSCRA inaccordance with authority gramted
under Mississippl Code Anpotated § 25-9-] 201,

2-103.02 Discretionary Authority

The PSCRB shall have the discretion lo grant exceptions 1o these regulations when it s determined
that it i in the best interest of the State 10 do so.

2-103.03 Amendment (o these Hegulations

These regulations may be amended by the Board as authorized i Mississippi Code Annotated § 25
0120,

PSCRB Rules and Regubidions (Eftective 5772000



2-1d4 CONTINUOUS INTERNAL AUDIT REQUIRED

In conformity with Mississippl Code Annotmed §8§ 7-7-3 (6) (d) ond 25-9-120 (3), ench stike spency
shall, through its governing board or executive head, maintain a continuous internal audit covering
the activities of such ageney alTecting its revenues and expenditures for personal and professional
services contrmets, Each agency shall further maintain an intemal system of pre-auditing cluims,
demands and accounts against the ageney o sdeguately ensure that only valid elaims, demands and
accounts will be pand.

PSCRE Rules and Regulations [ Effective 57172010)



CHAFTER 3

SOURCE SELECTION AND CONTRACT FORMATION

31

CONTRACTING PROCEDURES

210101 Definition of Terms Used in this Chapter

[al

()

(e

(e}

(el

(1

()

(h)

{i)

PSCHE Rules il Regulitions (Elfectve 5/12010)

Bid shall be defined as an offer submitted by a prospective contractar i fesponse o un
Invitation for Bids.

Capability ng used i Secnon 310000 (p) (Deliniions. Responsible Didder or Offeror),
means capability of the time of award of the contraci,

Contract Waorker, for purposes of these regulations, (s o worker imder contret with the State
who meets the requirements (or o contrmet worker under the Internal Revenue Cade. (See
Appendix )

Cost Anpalysis is the evaluation ol cost data for the purpose of arriving ol costs actually
mcurred of estimates of costs 1o be incurred. prices 1o be paid. and costs 1o be reimbursed.

Cost Data Is information concemning the actual or estimated cost of labor, material,
overhesd, and other cost elements which have been nctually incurred or which are expected
to be incurred by the comtractor in perfommming (the contract,

Cont-Reimbursement Contract means o contract under which o contmmelor is relmbursed
for costs which are allowable and allocible in accordance with contract terms and the
provisions of these regulations, and may receive o fee,

DMsensslons, as used in the source selection process, means an exchange of information or
other manner of negotintion duning which the offeror and the State muy alter or otherwise
change the conditions, terms and price of the proposed contract. Discussions may be
conducted in connection with competitive sealed proposals, sole souree, and emerponcy
procuremoent; discussions are nol permissible in competitive senled bidding (except Lo the
extent permussible the first phase of multi-step sealed bidding).

Fixved Price Contract means a coniract providing for a firm price, or a price that may be
wdjusted only in sccordance with contrnet clauses providing for revision ol the contraet price
under stuted ciroumsiances,

Invitation for Bids means all documents, whether attached or incorporated by reference,
utilized for soliciting bidy



(1} Prequalification for Inclusion on Bidders Lists means determining in neeordance with
Section 3402 {Prequalification) thm o prospective bidder or offeror smtisfies the eriterin
citiblished Tor being included on the bidders hat,

(k) Price Analysis is the evaluation of price data, withoul analysis of the separate cos)
compaonents und profil as in cost analysis, which may assist in arriving s prices (o be paid
uhd costs 1o be reimbursed,

(I} Price Data is factual inlormation concerning prces, including profit, for supplies services, or
construction substantially similar 1o those being procured. Tn this definition, "prices™ refer to
offered or proposed selling prices, sworieal selling prices, and cureen selling prices of such
tems, This definition refers 10 dota relevant 1o both prime and subcontrao prices

{m} Proposal is the document subanitted by the offeror in response to a8 Request for Proposals to
be used as the basis for negotiations for entering into a contrset. A proposal is sy
requested in coses where the selection of 0 contmetor is 1o be made on the basts of the
performaunce that is offered rather than on that of price alone und may require ao outline v
details such as the vendor's qualifications and experience and the idemification of problems
and proposed solutions in addition 1w dewals of price.

{n} Purchase Deseription means the words uied Inoa solioitation to deseribe the services 1o be
purchased and includes the statement of work or deliverables attached 1w, or made o part of,
the salicitation.

(0} Request for Proposals means all documents, whether attached or incarporated by refbrenee,
utitized for soliciting proposals,

() Responsible Bidder or Offeror means a person who has the capability in all respects 1o
pertorm fully the contenct requirements and the integrity and reliability which will assure
good fwith performance,

(q) Responsive Bidder or Offeror means a person who has submitted a bid which conforms
i all material respeets to the Invitation for Bids or the Request for Proposals.

(r) Solicitation means an Invittion for Bids, o Request for Proposals, o request Tor guotations,
or any other document issued by the State lor the purpose of soliciting bids or proposals (o
perfiorm a state contract,

(%) Suppliers, ns used in Section 3-402 (Prequalification), means prospective bidders or offerom.

PRCHN Rules and Regulations (Effective 5/172010)



3-101.02 Exemptions Nol Requiring Approval
Hy authority of the Mississippr Legislmure, service comragts of $100,0000 or less do not reguire
approval of the PSCRB. Contracts which do not exceed 8100,000 shall follow the procedures sel
forth in Seotion 3-204 (Small Purchases), Contracts for which the payment method s stncthy “net-
of-fee™ do nol comie under the purview of the Boand. Additionally, any contrmet For the following is
abso exempt from the purview of the PSCIRE, iF they are performing their Heensed/certitiod duties;

{a) Aceountuni;

(b)Y Drentaa,

(€} Actuary,

(d) Engineer;

(e} Architect,

(1} Physician;

() Attorney

(hy Utility rate expert services,

(1) Auwditor;

{17 Vetennurian; and,

(k} Any comecting suthority exempt by State statule (see Miss. Code Ann, § 25-9-120)
ineluding, but not Hmited to-

(1} computer or imformation technology - related services governed by the Mississippi
Department of Information Technology Services,

{2)  personal service contracts entered into by the Mississippl Department ol
Transportation, and

{3)  vontrets for equipment repairs governed by Mississippi Code Annotated § 31-7-13,

3-101.03 Personal Liability

Mismissippi Code Annotated § 31-7-57, holds sinte employees personally linble if they suthoriee or
make n soltcitation or mward of a contrmet in violatlon of low,

PHCRE Rl and Beguboions {BMective 57172010 3



3-101.04 Contract Workers

Ihe PSCRI'S nuthonty over controcts for contract workers is the same s its puthonty over contrets
lor inde pendent contracions.

1102 GENERAL PROVISIONS
310201 Extension of Time for Bid or Proposal Aceeptance

After opening bads or proposals, the Procurement O1Ticer may request bidders or offerors 1o exend
the time during which the State miy accept their buds or proposals, provided that, with regard 1o bids,
no olher change s permitted.  1The reasons for requesting such extension shall be documemtied

3-102.02 Only One Bid or Proposal Received, No Bid Received
3-102.02.1 One Bid Received

If' only one responsive bad 15 recerved in reply to an fnvitation for Bids (inciuding mulu-step
bidding), an award may be made to the single bidder i the Procurement Oificer finds that the price
submitted 1 fair and ressonanble, and that either the other prospective Wdders had reasonable
opportinty o respand, or there is not sdeguate time Tor ressolicitotion. Ctherwdse, e bid maoy be
rejected pursuant o the provisions of Section 3-301.04 { Cancellstion of Solicitation; Rejeetion ol all
Bids or Proposals) and

() the bid may be re-ndvernsed and new bids or oflers may be solicied:

{b) the proposed procurement may be canceled;

() 11 the Procurement Officer determines in writing that the need for the supply or serviee con-
tinues, but that the price of the one bid 1 not fuir opnd reasonable and there s no time for
resolicitstion or resolicitation would likely be futile, the procurement may then be conducted
under Section 3-205 (Sole Source Procurement) or Section 3206 (Emergency Procurements),
as appropriate,

3-102.02.2 One Proposal Recelved

If only one proposal is received in response 10 8 Regquest for Proposals, the Procurement Officer may
either make an award In accordance with the procedures set forth in Section 3-203 (Competitive
Sealed Proposals) or, I time permity, re-solicit for the purpose of obihining competitive sealed
proposals.

3-102.02.3 No Bid or Proposal Received

IV s bt aor proposal i received in response 1o un lnvitation for Bids;

PSCRE Rules and Regulations (Effective 5/1/2010)



ta) the bid may be re-advertised and pew bids or offers may be soliciied;

(b} the proposed procurerment miay be canceled, or,

fc) an emergency procurement may be made in compliance with Section 3-206,
3-102.03 Altornate Bids or Proposals

I alternate bids or proposals are allowed, the solicitation shall stme thir such bids or proposals shall
be accepted and the solicitation shall specify their treatment.

3-102.04 Procuring Services Offered by Governmentul Entitles Not Under Purview of the
PSCRB

Apency requirements may be ulfilled by procuring services performed incident to the State's awn
programs, The Agency Head shall determine whether such services meet the ageney’s roqui rements
anel whether the price represents o fnir market value for such services. When such procurements are
made {rom other governmental entities, the private sector need not be solicited: however, these
contracts shall stll be submited Tor approval 1o the PSCRB,

3-102.05 Bid and Performance Bonds for Service Contracts

Bid and performance bonds or other security may be required for service contracts as the Agency
Head deems advisable to protect the interest of the Swte. Any such requirements must be sei forth in
the salicitation, Bid or performance bonds should not be nsed as a substitute for a determination of
ldder or offeror responsibility. Misslasippl Code Annotated § 31-5-51 sets forih bonding require-
ments applicable o construction contracts and may be considered when establishing any such
requirements for service contracts. An agency may not specify a specific company or insurance
agency Trom which bonds should be purchased

3-102.06 Conditioning Bids or Proposals Upon Other Awards Not Acceptable

Any bid or propoesal which is conditioned wpon receiving sward of both the particular contruct being
selicited und another Mississippt contract shall be deemed noti-tesponsive and not scoeptable

3-102.07 Lists of Contract Specifications or Deliverables

All contracts for services shall incluce w list of contract specificitions or deliverables. These may be
incorporated from the scope of work included in the solicitation of bids or proposals. This list
should be used as evaluation eriteria when monitoring contract performance in accordance with
Section 4-102 of these regulations. The deseniption of services to be performed should be result
oriented, not procedure oriented, and should at & minimum inelude:
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{a) whal service is o be performed;
(b} when the service 18 10 be performed,
{c) how frequently the service is 1o be performed;
(¢} where the service (s o be perfommed;
(€} how much the service will cost: and,
(1} why the service Is necessary.
3103 UNSOLICITED OFFERS
3-103.01 Definition
An unsalicned offer is nny offer other than one submitted in response 100 solicitation.
3-103.02 Processing of Unsolicited Offers
The Procurement Officer or Agency Head shall follow the provisiens of this section in considering
un unsolicited offer. 17 an award 18 made the agency shall notify PSCRB that the sward was the
result of an unsolicited offer.
310303 Conditions for Consideration
To be considered for evaluation, an unsolicited offer:
(i) st be i wriling;

(1) must be sulliciently detadled to allow o judgment to be made concerning the potential wtility
ol the offer o the State:

(e} must be unigue or innovative (o Slale use,

() must demonstrate that the proprietary character of the offering warrints consideration of the
use of sole-source procurement; and,

() muay be subject 1o testing
3-103.04 Evaluation

The unsalicited offer shall be evaluated by the Ageney Hend to determine its uthlity 1o the Siate and
whether it would be o the State’s ndvantuge to enter into a contruct based on such offer, 1 an award
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15 ko be made on the basis of such offer, the sole source procedures i Seetion 3-205 (Sale Source
Procutement) shall be fnllowed.

3-103.05 Confidentiality

Subjeet 1o the provisions of the Mississipp Publie Records Act, Mississippi Code Annotated § 25-
B =1 e s, any written request tor confidentiality of dota contained in an unsadicited offer that is
misde b weriting shall be honored. 11 an award is made, confidentiality of data shall be ngreed upon
by the partles. [Fagreement cannot be reached on confidentiality, the State may reject the unsolicited
o Ter

3104 NOVATION/BUYOUT OR CHANGE OF NAMLE

3-104.01 No Assignment

Mo cantrael requining PSCRIB approval is trinsferable or otherwise assignable without the written
consent of the PSCRB, however, a contractor may asslgn monles receivable under a contract after
due notice W the State and the contracting entity, and with the approval of the PSCRB.

310402 Recognition of a Successor in Interest—Novation

When, in the best interest of the State, a successor in inferest may be recognized in 8 novation
agreement, the transferor dand the transferee must agree that:

() the transferce asaumes nll of the trmnsferor's obligations;
(b} the ransferar wmves all nghts under the contract as against the State: and,

(e} unless the tramsferor guarantees performance of the contract by the ransferee, the transterce
shall, 1 requited, furnish o satisfactory performance bond,

3-104.03 Change of Name

When a contractor requests to change the name in which it holds a contract with the State, the agency
shall, wpon receipt of o document indicating such change of mame {for example, an amendment to the
artickes of incorporation of the corporation), enter into an agreement with the requesting contraclor Lo
effiect the change. The agreement changing the name shall specifically indicate that no ather terms
and conditions of the contraet are changed.

3201 METHOD OF SOURCE SELECTION
Uinless otherwise authorized by law, all Mississippi contracts for professionsl and personal services

shull be procured using one of the following methods:
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i} Section 3-202. Competitive Sealed Bidding:

(h) Section 3-2003, Competitive Sealed Proposals,

(e} Section 3-204, Small Purchases;

(d] Section 3-208, Sule-Source Proguremend; or,

(e} Section 3206, Emergency Procurements.
3202 COMPETITIVE SEALED BIDDING
3-202.01 Genernl Provisions

{a) Conditions for Use: Contracts shall be awarded by competitive sealed bidding when s deter-
ninatlon ls made that this method bs the best suited Tor o particular service.

{5} Inwitation for Bids: An Invitation for Bids shall be ssoed and shall inelude a purchase des-
eriphion and all contractual terms and conditions applicable o the procurement.

{¢) Public Notlee: When the amount of the contract Is anticipated to be more than 10 GO0,
publie notice must be given in sccordunce with Seetion 1200046,

(1) Bid Opening: Bids shall be opened publicly in the presence of one or more witnesses at the
time aied place designated in the lnvitation for Bids. The nome of each bidder shall be
recorded, The wmount of each bid and such other relevant infomution as may be specified
by regulntion may be recorded; the record and each bid shall be open to public inspection ns
provided in Section 1-300.01 (Information on Bid Results),

{e) Bid Acceptance and Bid Evaluation: Bids shall be unconditionally aceepled withoul
ableratlon or correction, except ns puthorized in these regulations. Bids shall be evalusted
based on the regoirements sel Torth in the Invitation For Bids; which may inglede critaria 1o
determine acceplability such as inspection, testing, quality, workmanship, delivery, and
suitabality for o particulpr purpose.  Those eriteria thar will affect the bid price and be
considered in evaluntion for awmrd shall be objectively measurmble where posable, The
Invitation for Bids shall set forth the evaluation enteria to be used, Mo criterin may be used in
evaluation that are notl set forth in the Invitation for Bids.

() Correction or Withdrawal of Bids; Cancellation of Awards: Correction o withdenwal of
Inadvertently erroneous bids (before or after award), or cancellation of awards or contracts
bazed on such erroneous bids shall be permitted in accordance with these repulations. After
bid opening, no changes in bid prices or other provisions of bids prejudicial (o the merest of
the State or far vompetition shall be penmitted.  Fxcept us otherwise provided herem, all
decigions to permit the correction or withdrawal of bids, or to cancel awards or contrncts
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based on nd mistakes shall be supported by a written determimation made by the Apency
Head with the approval of the PSCRE,

{g) Award: The contract shall be awarded with reasomable prompness by written notice 1o the

lowest responsible bidder whose bid meets the reguirements and criteria et forth in the
Invitation for Hids

(h) Multi-Step Sealed Bidding: When i s considered impractical w indtally prepoaee o purchnse
description o support an award based on price, un Invitation for Bids mav be issue
requesting the submmission of unpriced offers to be followed by an Invitation for Bids Tinied
ey those bididers whose offers have been qualified under the criterin set forth in the first solicr
fittiom

3-202.02 Application

The provisions herein apply o every procurement made by campetitive sealed bidding, Ingluding
multi-step sealed bidding.

3-202.03 The Invitation for Bids

3-202.03.1 Use

The Invitation for Bids s used 1o iniliste a competitive sealed bid procurement.

3-202.03.2 Content

The Invitation for Bids shall include the following:

() instructions and information o bidders concerming bid submission requirements, ineluding

(117 the time and dote aet for receipt of bids,
(2} the address of the office 10 which bids are to be deliverad,
(33 the maximum time for bid acceptance by the State, and,
(4)  any other special information;

(b) the purchuse description, evaluation fhctors, delivery or performance schedule, and such
inspection and acceptance requirements as are nol included in the purchase deseription: and,

{c) the contrnet terms and conditions, incloding warrinty and bonding or other secunty
requirements,
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3-202.03.3 Incorporation by Reference

e Invitation for Blds sy fncomporate documents by relisrence provided st the liviution for Bids
speeliies where such documents can be obtained.

3-202.03.4 Acknowledgment of Amendments

The Tnvitation for Bids shall require the acknowledgmem of the receipt of all mmendments issued
3-202.04 Bidding Time

Bidding time is the period ol tme between the date of distrbution ofF the Inviation Tor Bids and the
time wndd date 8@t for receipt of bids. In each cuse, hidding tme will be set o provide bidders a
teasonable time o prepare thelr bids,

3-202.05 Bidder Submissions

3-202.05.1 Bid Form

The Invittion for Bids shall provide a form 1o be signed by the bidder und which shall include »
apace for insertion of the bid price.

3-202.05.2 Facsimile Bids
The Invitation For Bids may state that fnesimile bids will be considered whenever they are delivered
senled nt the designated office by the tme und dite sel for recelpt ol bids, Fora Bid o be aceeptable
when transmitied by # facsimile machine, it shall have been faxed 1o an off-site location amd
delivered sealed o the agency prior to the time and date set for the bid opening,. Such Facsimile bids
shall contain specilic reference to!

() the Invitaton for Bids;

(b} the items, quanfities, and prices for which the bid is submitied,

(e} the time and place of delivery; und,

(d} a statement that the bidder agrees to all the terms; conditions. and provisions of the Invitalion
for Bids.

Prior to an award being made, submission of an orginal bid shall be required.

3-202.06 Public Notice
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3-202.06.1 Distribution

Invitationis (or Bids or Notices of the Availability of Invitations lor Bids shall be manled or otherwise
furmished o a sullicient number of mdders 10 promote competition.  Notices of Availabilivg shall
indicate where, when, and for how long Invitstions for Bids may be obtained, generally describe the
service desired, and may contain other appropriate information,

3-202.06.2 Publication

Every Invitation for Bads for services in excess of $100,000 shall be publicized-in the legal notices
section of a newspaper published in the counly or municipality in which the agency Is located or in
electironte format speeified by the PSCRE, Publication should be mude an the time the TFB s issued
Additionally, the agency muay publicize o newspaper of generul cireulation in the uren peninent 1o
the procurement, in industry media, or in a government publication designed Tor giving public notice.

3-202.06.3 Content of Advertisement

When composing the sdvertisemen! to appear in the legal notice section of the newspaper, the intenl
I8 1o promote competition. Prospective bidders should be given as much information as possible in
the confined space.

The following Is a suggested guide for a legal advertisemeni:

The: {name of the agency) will accept yealed bidy until (ime of bid opening), (diav of the week),
(menih), fdete), (vear) for the purpose of parehasing the following. (maee of serviee (o be procured),
(Bie file number). Detatled specifications may be obtatned by comtfacting (name of contact persion) of
ftelephone number), (electronte addrexs) or o iphvsical mailing address)

3-202.06.4 Advertising Time

Advertixing time is the period of time between the date of publication of the advertisemen! and the
lime and date set lor receipt of bids. Advertisement for bids shall be published onee each week for
two consecuiive weeks with the second notice being published on or after the 7th calendar day after
publication of the firs notice, For elecironic publiention the advernising time shatl be concurrent
with o newspaper publication for fwo conseculive weeks,

Example: [ ihe first publication is June |, the second publication cammat be before June 8.

The date set for the bid opening for services shall ot be lets than seven working days (ax opposed 1o
unlendnr days) after the last notice appears in the newapaper,

Note: Tiere must be seven (7) full working davy between the date the last notice appeared and the
daere that bids or propesaly are opened. This does ot inelude weekends or holidays, Also, the dare
et which the last matice rans b not included in the calewlation of days. The lase day of this period
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will be included unless the last day is a Satueday. Sunday or legad holiday, inwhich ease the period
fases wrntil the eond of the next day which (s nor o Sarvrday, Sundeay or legal holiday,

3-202.06.5 Public Avallability

A copy of the Invitstion for Bids shall be made available for any interested party at the location nated
in the published miee,

320207 Pre-Bid Conferenees

P're<bil conlerences may be conducied 10 explain the procurement requirements, The conference
shill be apmounced to all prospective hidders known o have received an lnvitation for Bids, The
conlerence should be beld long enough after the Invitation for Bids has boen issued to allow bidders
0 became familiar with it but sulliciently before hid opemng 1o allow considerstion of the
conference results in preparing ds.  Nothing stated ot the pre-bid conference shall change the
Invitation for Bidy unless o change is mode by written amendment as provided in Section 3-202.08
(Amendments o Invitutions for Bids), A summary of the conlerence shall be supplicd 1o all
prospective bidders known (o lave received an Invitation for Bids. 10 transeript is made. (1 shall be
of public record.

3-202.08 Amendments to Invitations for Bids
3-202.08.1 Form

Amendments o Invitations for Bids shall be identificd as such and ghall require that the bidder
neknowledge recespl thereol. The amendment shall reference the portions of the Invitation for Bids
it amends.

3-202.08.2 Distribution
Amendments shall be sent to all prospective bidders known 10 hove received an Invitation lor Bids
3-202.08.3 Timeliness

Amendments shall be distributed within o reasonable time to allow proapective bidders to consider
them in preparing their bids, If the time and date sel Tor receipt of bids will not permit such
preparation, such time shall be increased, 1o the extent possible, either in the amendment or, if
necessary, by clecwonic means (e-mail), facsimile, or lelephone and then confirmed in the
umendment

Note: Amendments should be used to:

fu) moake iy changes in the fovitation for Bids swch ar changes In quamiiy, purchase
escripttons, delivary sehedules, and apentng daley,
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th) vowret defecty oF ambigiitios, or,

fe) fuenish ter orber bidedees information given o one bidder, i such information will assist the
other hidders in subnitting Bids, or {f the lack of suckh infarmation would prefucdive the other
hidders  Any swch tnformation when mot given o oll bideders xhall be cauve for rofecting aif
fricdy

3-202.9 Pre-Upening Modification or Withdrawal of Bids

ids may be modified or withdrawn by written notice received in the office desigmined in the
L ltation for Bids prior to the tme and dite set for bid opening.

3-202.9.1 Disposition of Bid Security

I bid 18 withdenswn in accordunce with this section, the brd security, [ any, shall be returned W the
bidder,

3-202.9.2 Hecords

All documents reluting 1o the modification or withdrawal of bids shall be made o part of the
procurement file,

3-202.10 Late Bids, Late Withdrawals, and Late Modifications

3-202.10.1 Definition

Any hid reecived afier the time and date set for receipt of bids is late.  Any withdmwal or
modification of'a bid received afler the time and date set for opening of bids w the ploce designmted
for opening is lnte,

3-202.10.2 Treatment

et bigd, lnte modification, or lnte withdrmwal will be comsidered unless recelpt would have been
timely but for the action or inaction of agency personnel directly involved with the procuremen
aclivity.

3-202.10.3 Notice

Bidders submitting late bids which shall not be considered for sward shall be so notified as soon os
practicable.
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3-202.10.4 Records

Records equivalent to those required in Subsection 3-202.9.2 (Pre<Opening Modilieation or
Withdrawal of Bids, Records) shall be made and kept for each late bid, lote modification, or late
wilhileawal

3.202.11 Receipt, Opening, and Recording of Bids
3-202.11.1 Receipt

Each bid and modifiention received shall be dote-stamped or time/dnte-stamped but not opened amd
shll be stored tn s seoure place until the time and date set for id opening

3-202.11.2 Opening and Recording

Bids and moditications shall be opened publicly, in the presence ol ope or more witnesses, ol the
time, date, and place designated in the Invittion for Bids. The name of ench bidder, the bid price,
and such other information as 1s deemed appropnate by the Procurement Officer, shall be read aloud
or otherwise made available. Such informanon may be recorded at the time of id opening; thai 15,
the bids may be tabulnted or a bid abstroct made. 1 a record 1s made, the names of roguined wit-
nessen shall wlso be recorded.  The opened bids shull e avallable for inspection by participams
except (0 the extent the Bidder designates trode secrets or other proprietary data 1o be conhdential as
set forth in Subsection 3-202.11.3 below. Materisl 20 designated shall sccompany the bid and shall
be reacily separable Trom the bid in order o facilitate public inspection ol the nonconfidential
partion of the bid. Prices of the services offered, delivenies, and terms of payment shinll be publicly
available st the time of bid opening regardless of any designition to the contrary, Bids shall be pvail-
whle for mspection al any tme subseguent to the awarding of the contract, Inspection shall be in
compliance with Section 1-301.01 {Information on Bid Results),

3-202.11.3 Confidential Datn

The Procurement Officer shall examine the bids 1o determune the validity of any requests for
nondisclosure of trade secrets und other proprictary data identified i wnting. 1f the parties do not
aggree as to the disclosure of data, the Procurement CTicer shall inform the bidders in writing within
live working days what portions of the bids will be disclosed. The bids shall be apen 1o ingpection
as sel forth in Section 1-3001.01 subject 1o any continuing prohibition on the disclosure of
confidentinl data.

3-202.12 Mistakes in Bids
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3-202.12.1 General Provision

Cormection o withdrawal of a bid becouse of wn inadvertent, nonjudgmental mistake (n 1he bid
reguines carelul considenmtion o protect the integrity of the competitve bidding system and o assure
Farrness. 11 the mistake is atiributable wo an error in judgment, the bid muy not be eorrected,

Fid correetion or withdrawal by reason ol o nonjudgmental tmstake 13 permssible, but only o the
extent i 5 uol contrary 1o the interest of the State or the lair rreatment of other bidders,

3-202.12.2 Mistakes Discovered Before Opening

A bidder may correct mistakes discovered before (he time and dote set For hid opening by
wilhdmawing or correcting the bid as provided In Section 3-202 (Pre-Opening Modifieation or
Withdrawal of Bids).

3-202.12.3 Confirmation of Bid

When the Procurement Offieer knows or hus resson o conclude thit s mistake has been made, such
atheer should request the adder to confirm the bid. Situations in which confirmation should be
requested mclude obviows, apparent errors on the face of the bid ora bid unreasonably lower than the
other bids submitted. IF the bidder alleges mistake, the bid may be correcied or withdrawn i1 the
conditions set forth in Subsections 3.202.12.4 through 3-202.12.6 of thix section are met

3-202.12.4 Mistakes Discovered Aler Bid Opening But Before Award

Phis subsection dets Torth procedures (o be apphed in three situations deseribed herein i which
mistakes in bids ure discovered alter (the thime and date set for bid opening but before awnrd,

3-202.12.4.1 Minor Informalities

Minor idormalities are matters of form mther thim substance gvident from the bid document, o
insignificant mistnkes that can be waived or corrected without prejudice to other bidders; that is, the
effect on price, quantity, guality, delivery, or contractual conditions is negligible. The Procurement
OfTicer shall waive sueh informalities or allow the bidder 1 carreet them depending on which is in
the best mterest ol the State. Examples include the fuilure of o bidder to;

(a) return the number of signed bids required by the agency in the Invitation Tor Bids:

(b) sign the bid, but only if the unsigned bid is accompanied by other matersal indicating the
Ficldet's intent to be boumd; or,

(c) acknowledge receipt of an amendment to the Invitation for Bids, but only if5tis elear from
the bid that the bidder received the amendment and intended 1o be bound by its erms or the
mnetdment involved had o neghgible elfect on price, quantity, quality, or delivery
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3-202.12.4.2 Mistakes Where Intended Correect Bid is Evident

I the mistake snd the intended correat bid are elearly evident on the bid document, the bid shall be
correctiied on the imtended cormeet bid amd may ot be withdmwn, Examples of mistakes thal may be
clearly evident on the bid document are typopraphical ermors, errors in extending unil prices, and
arithmetical errors,

32021243 Mistakes Where Intended Correct Bid is Not Evident
A bidder may be permitied to withdraw a low bid it

(n) amistake is eleacly evident on the bid document, but the intended correet bid i pol similary
evident; or,

(b} the bidder submits proof of evidentiary value which clearly and convincingly demonstrates
that » mistake was mide.

3-202.12.5 Mistakes in Bids Discovered After Award

Mistakes shall nol be corrected after award of the contraet except where the PSCRB ar the Ageney
Hessel muskes u written determinantion that it wiewld be unconsclonable not o allow the mistake 1o be
coreeiod

3-202.12.6 Determinations Required

When a bid is corrected or withdrwn, or correction or withdrwal is denled, under Subsections 3
202,124 or 3-202.12.5 ol this section, the Contract Analyst or the Ageney Hend shall prepare o
writien determination showing that the relief was granted or dented in sccordance with (bese
regulations, excepl that the Procurement Ofheer shall approve the determination required under
Subsection 3-202.12.4.1 a8 to minor informalities. The written determination shall become a parl of
the ageney’s procurement file.

3-202.13 Bid Evaluation and Award

3.202.13.1 General

The contract is to be awarded 1o the lowest responsible bidder whose bid meets the requirements ancd
critenia set forth in the [nvitation for Bids. See Section 3-202 (g) (Competitive Sealed Riddimg,
Award) of these regulations. The lnvittion for Bids shall set Torth the requirements and criterin
which will be used to determing the lowest responsive bidder. No bid shall be evalunted for any
requirement or eritenon that is not disclosed in the Invitation for Bads,
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3-202.13.2 Service/End Product Acceptability

The Invitation for Bids shall set forth any evaluation eriterion 1o be used in determining acceptubility.
It may require the submission of descriptive [nerature, techaical do, or other material. I may alwo
provide for accomplishing any of the following prior to award:

() mgpection or testing of o pricluct prior o award for such chameteristics as quality or
workmanship,

(b)) examination of such elements as appearance. linish, taste, or feel, and/or,

(e) other examinmians 10 determune whether it conforms with any other purchinse deseription
requiremenis

The acceptability evaluation is not conducted for the purpose of determining whether one bidder's
item is superior to another but only to determine that a bidder's offering is acceptable as set forh in
the Invitstion lor Bids. Any bidder's offering which does pot meet the seeepability reguiremints
ghall be rejected i non-pespongive.

3-202.13.3 Determination of Lowest Bidder

Following determination ol acceptability as set forth in Subsection 3202143 2, i determination of
acceptability is required, bidy will be evaluated (o determine which bidder offers the lowest cost o
the State in accordance with the evalustion criteria set forth fn the Invitation for Bids,  Only
ohjectively measurable critoria which are se1 fonth in the Invitation for Bids shall be applied in
determining the lowest bidder.

Examples of such eritena include, but are not linmied to, guaranteed buy back and ownership or life-
cycle cost formulas, Evalustion factors need not be precise predictors of actual future costs, but 1o
the extent passible such evaluntion lactors shall be reasonnble estimates hased upon information the
Mtte has available concerning future use, and shall treat all bids equitably,

3-202.13.4 Restrictions

MNothing in this section shall be deemed 10 permiy o contract award 1o n bidder submiiting more
vomprehensive services than that designated in the Invitation for Bids i sach bidder is not also the
lowest bidder as determined under Subsection 3-202. 13,3 of this section, Further, nepotintions are
ot permitted with any bidder.

3-202.14 Low Tie Bids
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3-202.14.1 Definition

Low tie bids are low responsive bids from responsible bidders that are identical in prce, including
cash discounts offered for promp payment, und which meet all the requirements and eriteria set forth
m the Invitation for Bads.

3-202.14.2 Awnrd

The prume critenon lor making an award where tie bids are involved shall be in compliance with
Misaiﬂmippi Code Annotated §8 31-7=15 (11 md Section 31-7-47, 4 ¢, that resident vendors shall be
wiven prefurence over nonredident vendors. A award shall not be made by deawing lots, excepl us
sel forth below, or by dividing business among (denteal bidders. In the discrenon of the head of a
purchasimg agency, award shall be made in any permissible manner that will discournge e bids. 1f
no permissible method will be effective in discournging tie bids, and & wiritten determination is made
so statimmg, award may be made by drowing lots. Tnsuch case, those bickders mvolved shall be invited
to attend the procedure,

3-202.14.3 Records of Tie Bids

Records shall be made of all Invimtion for Bids on which te bids are received showing ar least the
lollowing information;

(i) the identification number of the Invitation for Bids;

() the service: nnd,

tch a listing of all the bidders and the prices submined,
A copy of esch such record shall be sent to the PSCRB
A-202.15 Documentation of Award

Fallowing awand, o record showing the basis for delermining the suceessful bidder shall be made o
part of the agency's procurement file,

3-202.16 Publicizing Awards

Written notice of awnrd shall be sent 10 the successful bidder, Notice of award shall be made
avnilable 1o the public.

3-202.17 Multi-Step Sealed Bidding
3-202.17.1 Definition
Multi-step sealed bidding is o two-phase process conslsting of the Tollowing:
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{n} First phase—a technical phase composed of one or more steps in which Bidders submit
unpriced technical offiers to be evalunted by the State; and,

(h) Second phase—in which those bidders whaose technical ollers are determined 10 be aceeptuble
during the first phase have their pnce hids considered.

Multi-step bidding is desipned 1o obtan the benefits of competitive sealed bidding by the awarding
of o eontract to the lowest responsive, responsible bidder and at the same tme obtain the Bbenelis ol
the competitive sealed-proposals procedure through the solicnaton of 1echnical offers and the
conduct of discussons o evaluate and determine the acceptability of techmenl offers.

3-202.17.2 Conditions for Use

e multi-step sealed bidding method may be used when it is not practical 1o prepare inftially a
definitive purchase description which will be suitable 10 permit an sward based on price. Multi-step
sealed bidding may, therefore, be used when it 15 considered desirable;

(1o invite and evaluste techileal offers 1o delermine their aceeptability 1o (ulfill the purchise
description requirenients;

(h} toconduct discussions for the purposes of fneilitnting understanding of the techmienl ofTer nod
purchase deseription requirements and, where appropriste, obtuin supplemental infommation,
permit amendments ol techmeal otters, or amend the purchase deseription;

() b sceomplish subsections (o) mod (b) of this section prior (o soliciting priced Wds; and,

() to nward (he contract 10 the lowest respansive and responsible bidder in nccordance with the
competitive sealed bidding procedures.

3-202.18 Pre-Bid Conferences in Multi-Step Sealed Bidding

Prior w the submission of unpriced wechnical offers, a pre-bid conference as conermplated by Section
3-202.07 (Pre-Bid Conferences) may be conducted by the Procurement Officer. The Procurement
Officer muy also hold u conference of all potential bidders in accordance with Section 3-202.07 al
any time during the evaluation of the unpriced technical offers.

3-202.19 Procedure for Phase One of Multi-Step Sealed Bidding
3-202.19.1 Form
Multi-step sealed bidding shall be initiated by the issuance of an Invitation for Bids in the form

required by Section 3-202.03 (The Invitation for Bids), except as hereinafter provided. Inaddition 1o
the requirements set forth in Section 3-202.03, the multi-siep sealed bid shall state:
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(0) that unpriced technical olfers ure requested;

{h) whether priced bids wre to be submitted at the same tme as unpriced weehnical oflee (F they
are, such priced bids shall be submined i a separate sealed envelope);

(¢) that it is a multi-step sealed bid procurement, and priced bids will be considerad only i the
second phose uod only Trom (hose bidders whose tmpriced teehnical offers are foumd
seceptable in the first phuse,

() the critersa o be used in the evaluation of the unpriced echnical offers;

(e) that the Sue, 1w the extem the Procurement Oficer Mnds necessary, may conduct vral o
writien discussions of the unpriced wechmical offers;

(1) that bidders mny designate those portions of the unpriced technical offers which contain trade
secrets o othir propoetary dita which are wo remain confidentinl, subject 1o Misskssippi Cade
Annotated §§ 25-061-89 and 79-20-1; and,

() that the item being procured shall be furnished in sccordance with the bidder's technical oifer
s found 10 be finally aceepble and shall meet the reguirements of the Invitation for Bads

3-202.19.2 Amendments to the Invitation for Bids

Adter recerpt of unpriced technical offers, amendments 1o the Invitation Tor Bids shall be distributed
only to bidiers whe submitted unpriced technical ofTers, and they shall be permitted w submit new
unpriced technical offers or to amend those already submiited.

I, in the opinion of the Procurement Officer, a contemplated amendment wall significamtly change
the nature of the procurement, the lnvitation for Bids shall be conceled im sccordance with Section 3-
SO1.08 (Cancellation of Solicitution; Rejection of All Bids or Proposals) and a new Invitation for
Bids issued.

3-202.19.3 Receipt and Handling of Unpriced Technical Offers

Unpriced technical otfers shall not be opened publicly but shall be opened in front of two or more
agency procurcment officials.  Subject o the provisions of the Mississippi Public Records Act,
Mizssissippi Code Annotated § 25-61-1, ef yeg., such offers shall not be disclosed (o unmithorized
persons. Bidders may reguest nondisclosure of trade secrets and other proprietary dats identificd in
writing.

3-202.19.4 Evaluation of Unpriced Technical Offers

I'he anpriced techmeal offers submitied by bidders shall be evaluned solely tn accordance with the
eriterin set forth in the Invitatlon for Bids, The wnpriced technical offers shall be eategorized ns:
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() acceptabie;
(h) potentially aeceptable—-that ks, reasonably susceplible of belng made acceptable; or,
(e} unacceptable,

The Procurement Cificer shall record in writing the basis Tor Goding an offer unnceeptable and muoke
1t part of the agency procurement lile, The Procurement OfMieer may then inithute Phase Twio of the
procedure if, in the Procurement Officer's opimon, (here are sutlicien acceptable unpriced teehinical
offers to assure effective price competition i the second phase without technical discussions. 7 the
Procourement Officer finds that there are not sufficien! acceptable unpriced technical offers, he shall
issue an amendment o the Invitston for Bids or engage n technieal discussions s set forth in
Subsection 3-202.19.5 helow,

3-202.19.5 Unpriced Technieal Offers—General Discussion

The Procuremem Officer may conduer discussions with any bidder who submits an aceeptable or
potentinlly acceptable technicnl offer. During the course of such discussions, the Procuremen
Officer shall not disclose any information derived from one unpriced technical offer to any other
mdder, Opee discussions are begun, any bidder who has wot been notified that it offer has been
Tound unacceptable may submit supplemental information amending s weehnieal ofTer ol any time
until the elosing dote established by the Procurement Officer. Such submbssion may be miusde ot the
regquest of the Procurement Officer or upon the bidder's own initiative. The Procurement Ofticer shall
keep arecord of the date, place, and purpose of any such meeting and those attending and make it
part of the agency procuarement fle.

3-202.19.6 Notice of Unaceeptable Unpriced Technical Offer

When the Procurement Officer determines a bidder's unpriced technical offer 1o be unaccepiable,
such offeror shall not be afforded an additional opportunity w supplement the offer.

3-202.20 Procedure for Phase Two of Multi-Step Sealed Hidding
3-202.20.1 Initintion
Lpon completion of Phase One, the Procurement CiTicer shall either:

(2} open priced bids submitted in Phase One (if priced bids were required to be submitted) from
bidders whose unpriced wehmeal offers were found 10 be ncceplable; or,

(b} invite each acceptable bidder to submit a priced bid, if priced bids were not submitied,
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3-202.20.2 Condect of Phase Two

Phase Two shall be conducted as any other competitive sealed bid procurement excep:

() to public notice need be given of this invitation to submit priced bids because such notice
wits previously given,

(b} pler awnrd, the unpriced technical offer of the successtul bldder shall be disclosed us Tollows:

{17 the Procurement Cificer shall examine writlen requests of conlidentiality for trade
secrets and propriewry dma in the wehimeal olter of such bidder 10 determine the
validity of any such reguests;

{2} il the parties do not agree as (o the disclosure of data, the Procurement Officer shull
infiorm the bidder i writing what porions of the wopriced technical offer will be
disclosed, In which cage the bidder moy withdraw his offer in order 0 proteet the
trude secret or propriotary cuth;

{3)  onless withdrawn , such lechmeal offer shall be open 1o public inspection subject 1o
any continuing prohibition on the disclosure of confidential data m accordance with
Mississippl Code Annotated §§ 2546192 and 79-23. 1,

(¢) unpriced technical offers of bidders who are not awarded the contraet shall nol be open to
public imspection unless the head of the purchasing agency determines in writing that public
inspection of such offers is essential to assure confidence in the integrity of the progurement
process; provided, however, that the provisions of Subsection 3-202,20,206) of this section
shull apply with respect 10 the possible disclosure of trade secrets and proprietary data.

The provisions of this section regarding disolosure and non-disclosure are subject 1o the provisions
wf the Mississippi Public Records Act, Mississippi Code Ammotated § 25-61-1, o vey.

Nate: The obligation to keep data confidential is mot interded o create any Habiline that wosld sot
therwise exist under State law

3-202.21 Mistakes During Multi-Step Sealed Ridding
Mistakes may be corrected or bids may be withdrawn during Phase One at any time. During Phase
Two, mistakes may be corected or withdrawal permitied in accordance with Section 3-202.12

(Mistakes in Bids).

3-208 COMPETITIVE SEALED PROPOSALS
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3-203.01 General Provisions

(a) Conditions Tor Use: When, under regulotions approved by the PSCIRIL the Agency Flead
determines that the use of competitive sealed bididing is either not practicable or not advan-
Lageous o the State, a contract may be entered into by competitive sealed proposals.

(h) Request for Proposals: Proposals shall be solicited through o Request Tor Proposal

{¢) Public Notice: Adequate public notice ol the Reguest Tor Proposals shall be given in the
samc manner as provided in Section 3-202.01 (e} and 3-202.06 (Competitive Scabed Bidding.
Public Notiee),

(«ly Receipt of Proposals: Fropoesals shall be opened o as (o pvord diselosure of coments 10
competing ollerors during the process of negotiation. The agency shall prepare and keep
Register of Proposals which shall be open for public inspection after contract award, The
Reguster of Proposale shall indieate the name ol all vendors submitting proposals

(e} Evaluation Factors: The Request for Proposals shall state the relative importance ol price
and other evaluntion factors in terms of important. very important, and critical.

(1) Discussions with Responsible Offers and Revisions to Proposal: 11 provided i ibe
Request for Proposals and as set forth in these regulations, discussions may be conducied
with responsible olfers who submit proposals determined 1o be reasonably suseeptible 1o
being selected for award. The discussions shall be for the purpose of clarification to assure
Tl understanding of, and responsiveness wo, the sollcittion requirements. In conducting
discussivns, there shall be mo diselosure of uny information derived from campeting olTers,
Oiferors shall be accorded foir and equal treaument with respect 1o any opporunity for
discussion. Revision of proposals may be permitied after submissions and prior 1o award for
the purpose of obtaining best und final offers,

(w) Award: Award shall be made to the responsible offeror whose proposal is determined in
writing to be the most advantageous to the State taking into consideration price und the
evaluation factors sel torth in the Reguest for Proposals. No other factors or riteris shall be
used in the evaluation.

320302 Application

The provisions of this section apply to every procurement of personul or professional services made
by competitive sealed proposale.

3-203.03 Conditions for Use of Competitive Sealed Proposals
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3-203.03.1 "Practicable” Distinguished From " Advantageous

An lsed in Sectton 220001 (Competitive Scaled Proposals, Conditions for Llse), the words
“practicable” and "mdvantageous” are o be given ordinary dictionary meanings:

(u)  practicable means what may be accomplished or put into proctical wpplication, and,
(b sdvantageouns means o judgmental assessment of what is 0 (he State's best inlerest

Competitive sealed bidding may be practicable bui not necessarily advantageous; that 15, not i the
State's best inlerest.

3-203.03.2 General Discussion

If competitive sealed bidding i4 not practicable, competitive sealed proposals should be used. 1
competitive sealed bidding is procticable, It must then be determingd whether competitive senled
bidding 18 kdvamageous, 11 competitive sealed bidding i determined not 10 be advantugeous,
compelitive sealed proposals should be used.

3-203.03.2.1 Flexibility vs. Finality

(0) Flexibility: The key element in determining sdvantogeousness is the need for flexibility vs.
the need [or linality. The competitive sealed proposals method differs from competitive
sealed bidding i that competitive sealed proposals:

{1y permit discussions with competing oTerors and changes in thelr proposals ineluding
price; aml,

(2} wlow comparative Judgmental evaluations o be made when selecting nmong
neceptable proposals tor sward of the contract

{b) Finality: Another imperiant difference between competitive sealed proposals and compet-
itive scaled bidding is the finality of initial offers. Under competitive sealed proposals,
alterntions in the nature of o proposal wnd in prices may be made after proposals are opened,
Such ehanges are not allowed under competitive sealed bidding (excem to the extent allowed
in thee first phase of multi-glep sealed bidding). Therefore, unless 1 i4 anticipated 1hal »
contract can be awarded solely on the basis of information submitted by bidders a1 the time
ol opening, competitive scaled bidding 1s neither practicable nor advantageous.

3-203.03.2.2 Evaluation Faetors

Anuther consideration concerns the type of evaluations needed after offers are received. Where
evaluntion Factors involve the relative abilities of offerors o perdorm, ineluding degrees of iechnivnl
or professionnl experence or expertise, use ol competitive sealed proposals i the appropriaie
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procurement method.  Additionally, use of competitive sealed proposals is appropriate where the
type ol need 1o be satisfied involves weighing artistic and sesthetic values w the extent thal price isa
secandury consideration. Finally, where the types of services (o be performed may require the use of
comparative judgmental evalustions 1w evaluate them adequately, use of competitive senlid
proposals s the appropriate method.

320033 When Competitive Senled Bidding is Not Practicable

Competitive sealed udding is not practicable unless the nature of the procurenent permiis owand 1o
low bidder who agrees by its bid to perform withow condition or reservation in accordance wiil the
purchase desenphon, delivery or performance schedule, and all oher lerms and conditions of (w
[ovvinanion Tor Bids. Factors to be considered in determining whether competitivie sealed bidding is o
15 nvof practicable include:

(a) whether the contract needs to be other than a lixed-price type;

(b whether oral or writhen discussions may peed 0 be condueted with offerors coneeming
technical and price aspects ol their proposals;

(e} whether olferors may need to be afforded the opportunity 1o revise their proposaly, imeluding
price;

(d} whether award may need 1o be based upon a comparative evalumtion as stated in the Reguest
for Proposals of differing price, quality, and contractual factors in order to determine the most
wdvontageous offering o the St (quality factors include lechnical und performance
capability and the content of the technical proposal)] and,

(e} whether the pnmary consideration in determining award may not be price.

3-203.03.4 When competitive sealed bidding s not advantageous

A determination may be made o use competitive sealed proposals if il Is determined that it is not
advantageous to the State, even though practicable, o use competitive sealed bidding. Factors wbe
consdered in determining whether competitive senled bidding is not advantageous include:

{a) if prioe procurements indicate that competitive sealed proposals may result in more beneficial
contracts {or the Stte; and,

(b} whether the Tnctors listed in Subsections 3-203.03.3 (b) through 3-203,00 3 (d) of this section
are desirable in conducting a procurement mther than pecessary; i0hey are, then such faclors
miay be used to support & determination that competitive sealed bidding is not advantapeous.

Note: The following v offered as an example of circumstances when formal competitive seafvd
bididing s "practicable” but nor “advantageony, *
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It could be "practicable™ o invite competilive sealed bids on a funcifonel specificatton prepured by
the State for services Bt are fughly spectalized swelr g producing fol classifications, however, the
cartract award wonhd lkefy botter serve the Sraee's Intevese if 0 were made an the Baxis of the most
aclvartageaus praposal rather than the lowest responsove and rexpossible bidder. For this reason, i
warild wel be “advantagems” to the State o fake competitive sealed bids; that v, the Staie’s
specification conld concelvably rexull n an aceeprtable product, bt another conld have been
oltained muee ecopmmically and dn g form that wanld better serve the meedy of the Stete Com-
petiifve seaded propesals wondd alve afford the oppertunity s divesss desd o chareacterisies win e
eifferoes ax the discusshons proceeded,

3-203,03.5 Determinuations to Be Made Before Competitive Sealed Proposals May Be Utilized

Hefore o contract may be entered into by competitive sealed proposaly, the Apency Head shall moke
the following determmations:

() that competitive sealed bidding is either pol practicable ar not advantageous o the Stae;
(b1 that (he ggency does not have the personnel or resources 1o perform the services required
under the proposed contract, or that the service can be performed more economically by

sonmeone other than state personnel;

() the nature af the relutionship o be established between the using agency and the contrctor by
the proposed contract; and,

(i} that the using agency hos developed and Tully intends w implement o written plan for atilizing
such services which will be meluded in the contractunl statement of work.

3-203.04 Content of the Request for Proposals
3-203.04.1 Preparation of the Request for Proposals

The Reguest for Proposals shall be prepared in sccordance with Section 3-202.03 regarding
Tnvitation for Bids provided that 1t shall also include:

(0) o statement that discussions may be conducted with: offerors who subimil proposals
determined to be rensannhly susceptible of being selected for award, bat that proposals may
be accepted without such discussions; anmd,

(b} & statemen! of when ond how price should be submitied,

3-203.04.2 Form of the Request for Proposals

The Request for Proposals shall be in the form specified by the Procurement OfTicer and contam nl
lewst the Tollowing information:
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{8} type of services required,;

{b) a deseription of the work involved;

{c} an estimate of when and Tor how long the services will be reguired;

() the type of contragl W0 be used;

(e} adme by which proposals for the performance of the services shall be submitted:

() o stterment that the proposals shall be in writing |

(i) u statement that offerors may desligiate those portions of the proposals which contaimn trude
secrets of other proprictary data which may remain conlidentinl in accordance with
Mississippi Code Annotwted §§ 25-61-9 and 79-23.1,

(h wstaement of the minimum information that the proposal shall contain, ineluding:

(17 the name of the offeror, the location of the offeror's principal place of business and, 1|
different, the place of performance of the proposed contracy;

(21 the age of the offeror's business and average number of emplovess aver i previous
period of ime. as specified in the Reguest for Proposals;

(33 the abilites, gualitications, and experience of oll persons who would be assigned 1o
provide the required services;

(4) u listing of other contracts under which services similar in scope, size, or discipline 1o

the required services were performed or undertaken withim o previows period of time,
us specilied in the Request for Proposals; and,

{5) @ plan giving as much detail as is practical explaining how the services will be
performed.

(1) the factors to be used in the evaluation and selection process and thelr relstive impornanee.
(See Appendix B for sample Request for Proposal,)

3-203.05 Proposal Preparation Time

PMroposal preparation time shall be set o provide offerors o reasonable time 1o prepare their
proposals.
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3-203.06 Form of Proposal

The manner in which proposals are to be submitted, including any forms to be used, may be included
as a part of the Request for Proposals.

1-201.07 Publie Natice

Public notice shall be given by distnibuting the Request for Proposals in the some mismmer provided
tor disted butkng an Invitanon for Bids under Sectnon 3-202.06 (Public Notice)

3-203.08 Pre-Proposal Conferences

Pre-Proposal conferences may be conducted in accordance with Section 202,07 (Pre<Did
Conlerences), Any such conference should be held prior o submisgion of initisl proposals,

3-203.09 Amendments to Reguests for Proposals

Amendments 1o Requests for Proposals may be made i ocoordance with Section 3200008
{Amendments to Invitations for Bids) prior to submission ol proposals.  After submission of
proposals, amendments may be made in aecordunce with Section 3-202,19.2 (Procedure lor Plise
One of Multi-Step Sealed Bidding, Amendments 1o the Invitation for Rids).

320010 Modification or Withdrawal of Proposals

Proposals may be modified or withdrwwn prior to the established due date in sceordance with Section
3-202.9 (Pre-Opening Modification or Withdrawal of Bids). For the purposes of this section nnd
Section 3=2003,1 1 (Late Proposals, Late Withdrowals, and Late Modifications) below, the established
ddune date is eather the tme and divte announeed for receipt of propuosals or receipt of modifemions w
proposals, i any: or if discussions have begun, L is the time and date by which best and final offers
nust be submitted. {provided that only offerors who submitted timely proposals may submit best and
final offers),

3-203,11 Late Proposaly, Late Withdruwals, and Late Modification

Any proposal, withdrawal, or modification received after the established due date is late. See
Section 3-203. 10 {Modification or Withdrowal of Proposals) for the definition of "established due
dote." Any proposal, withdrawal or modification nol received ot the place designated for receipt of
proposals 1% late.  Lale proposals, withdrawals or modifications may only be considered in
accordance with Section 3-202.10 {Late Bids, Late-Withdrawals. and Late Modifications).

PSCRR Rides ond Regulations (Efective 5/ 1201603 <8



3-203.12 Receipt and Regisiration of Proposals

Propomils shall not be opened publicly biat shull be opened in the presence of two or more agency
olficinls. Proposals und modifications shall be date-siamped or lime/dme-simped upon receipt and
held In a secure place until the established due date.

Adver the date established for recept ol proposals, o Regsier of Proposals shall be prepared by the
aptency which shall inelude for all proposals

()} the name of cach offeror,
(b1 the number of modilcations received, il anv; md,
(e ndeseniption suflicient o identity the service offered

The Register of Proposals shall be upen (o public inspection only sfter award of the commet
Praposals and modifications shall be shown only 1o personnel having o legitimate fnterest i them

3-203.12.1 Requests for Nondisclosure of Data

I the offeror selected Tor award has requested in writing the nondisclosore of trsde seorets and other
proprictary dots go identified, the Procuvement Officer shall examine the request in the proposal 1o
determine its validity prioe 1o entering negotintions. 17 the parties do not agree o o the disclosure of
data in the comtract, the Agency Head shall inform the offeror in writing what portion of the proposal
will be disclosed and that unless the offeror withdraws the proposal, the proposal will be so
diselosed

3-200.13 Evaluation of Proposals
3-103.13.1 Evaluation Factors in the Request for Proposals

The Reqquest Tor Proposals shall state all of the evaluation fuetors, ingluding price, and their relative
II'ﬂ]]I'rﬂH.I:I'EE'.

3-203.13.2 Evaluation

The evaluation shall be based on the evalustion factors set forth in (he Request for Proposils
MNumerical rating systems may be used but are not required. Factors not spectfied in the Reguest for
PProposals shall not be considered. The lollowing factors shall be listed and shall be considered in
conducting the evaluation, The relative imporance of these and other Inctors will vary according 1o
the type of services betng procured, The mintmum factors are:
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{a) the plan for performing the required services;

{h) ability 1o perform the services a rellected by techinienl tratning and education, general
experience, speeific experience i providing the required services, and the qualilcations und
abilities of personmel proposed 10 be assigned (o perform the services:

fed the persomnel, equipment, and lacilities W perform the services curmently svailable ar
demonstrmted (o be made available at the tme of contracting:

(d} a record of past performance of similar work; and.
() price,
3-203.13.3 Classifying Proposals

Far the purpose of conducting discussions under Section 1-203. 14 (Troposal Discussions wilh
Individual Ciiferors) below, proposals shall be ininially classiticd as:

{a) accepinble;

{b) potentinlly aceeptable (thal is, reasonable susceptible of being made acceptable): or,

(1) unpeceptable.
Offerors whose proposals nre unaceepiable shall be so notificd prompily,
3-203.14 Proposal Discussions with Individual Offerors
3-203.14.1 "Offerors” Defined
For the purposes of Section 3-203.01 (1) (Competitive Sealed Proposals, Discussion with Responsible
Offerors and Revisions o Proposals) and this section, the term "offerors” includes only those
businesses submitting proposals that are acceptable or potentially acceptable. The term does not
inelude businesses which submitted unnceeptable proposuls,
3-203,14.2 Parposes of Discussions
Discussions may be held to:

(n) promote understanding of the Staie's requirernents and the offeror's proposals;

(b} facilitate amiving al a contract that will be most advantageous to the State 1aking into

vinstderation prce amnd the other evaluntion factors sel ftorth in the Request for Proposals,
and,
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(¢} determime In greater detall such offeror’s qualilications
3-203.14.3 Conduct of Discussions

Eterors shall be acconded fair and equal treatment with respect lo any opportunity for discussions
and revisions of proposals. The Procurement Oficer should establish procedures and schedules for
conducting discussions, 11, during discussions, there |15 a need for any substantial clarification of or
ehange tn the Reguest for Proposals, the Reguest Tor Proposals shiall be amended 1o incorporate sugh
clanfication or chanpge. Auction techniques (revealing one offeror's price o unother) and/or
dhsclosure of any information denved from compeling proposals are prohibited. Any substantial oral
clanfication of a proposal shall be reduced o writmg by the offerar. The Procurement Officer shall
keep a record of the dme, place, and purpose of meeungs and those stlending place same in the
agency's procurement file,

3-203.14.4 Best and Final Offers

I allowed by the Request for Propodals and (1 necessary for proper evalustion. the Procurement
CHTicer shull establish o commmon date amd (e For the submission of best and lnal offers. Best and
finad offers shall be submitied only once; provided, hivwever, the Agency Head may make a written
determination that i is in the Sate's best interest to conduet additional discussions or change 1he
State's requirements wd require another submission of best and fmal offers,  Oiberwise, me
diseussion of or changes inthe best and linal olTems shall be allowed prior (o avward. Olferors shall
also be informed that if they do not submit a notice of withdrawal or another best and final offer,
their immedinte previous offer will be construed as their best and final offer.

3-203.15 Mistakes in Proposals

3-203.15.1 Modification or Withdrawal of Proposals

Proposnls may be modilied or withdrawn as provided in Section 320310 (Modification o
Withdrawal of Proposals),

3-103.15.2 Confirmation of Proposal

When the Procurement Officer knows or has reason to conclude before award that o mistake has
been made in a proposal, such officer should request the offeror to confirm that the proposal is
carrect. I the offeror alleges mistake, the proposal may be corrected if the conditions set forth
Subseetions 3-203,15.3 through 3-203,15.5 below are met.

3-203.15.3 Mistakes Discovered after Receipt of Proposals but Before Award

This subsection sets forth procedures to be apphed m four situations in which mistakes 1n proposals
are discovered alter recetpt of proposals bt before award,
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{a) During Discussions, Prior to Best and Final Offers: Cnce discoussions are commenced
with any offeror or after best nnd final offers are requesied, any ofleror may freely correct any
miustnke by modifving or withdrowing the proposal ool the tme and date ser for receipt o
baost and lirml ofTers:

(b} Minor Informalities: Minor informalities, unless otherwise corrected by an offeror as
provided in tis section, shall be trented ug they are under competitive sealed bidding  See
Section 3202124 {u) (Mistakes in Bids, Mistokes Discovered After Opening but Before
Aoward )

(0} Correction of Mistukes: | discussions are not held or if the best and inal oflers upon which
award will be miade have been recerved, mistakes may be corrected and the intended corree)
olfer eomsidered only i1

(13 the mistake and the btended correct offer ure elearly evident on the face of the
proposal] or,

(2 the mistake s not clearly evident on the face of the proposal, but the ofteror submits
proof of evidentary value which clearly and convincingly demonstrates both the
existence of a mistake nnd the imended correet offer, and such correction wonald noi
b comitenry tir the Tair and equal tremtmont of other offerors

() Withdrawal of Proposals: [ discussions are not held or if the best and final offers upan
which award will be made have been received, the offeror may be permitted 1o withdraw the
proposal it

(1) the mistake is clearly eviderit on the face of the proposal and the intended correct offer
18 not;

(2] the offeror submits prool of evidentiory value which clearly and convincingly
demonstrates thal o misioke was made but does not demonstrate the intended correct
offer; or,

(31 the offeror submits prool of evidentiory value which clearly and convincingly
demomstrates the intended correct offer but 1o allow correctiom would be contrary (o
the fair snd equal trestment of the other of Terors,

3-203,15.4 Mistakes Discovered after Award

Mistakes shall not be corrected after award of the contrael except where the Agency Head finds it
would be unconscionable not to allow the mistake 1 be corrected.
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3-203.15.5 Determinations Required

When n proposal is corrected of withdmwn, or correction or wilthdrawal bs denied under Sibsections
F 208153 (b, (e), ), on 3200154, u written determination shall be prepared und muintoined in
the agency procurement file showing thut relicl was granted or demied in accordanee with these
regulations.  The Agency Head shall preépare the determination, except under Subsection 3
20015300, the determination nay be prepared by the Procurement O Tcer.

3-203.16 Awnrd

Uhe Procurement OFficer shall make o written determimation showlng (he basis on which the awand
wis found 1 be mont sdvantageous (o the State bused on the Tactors set Tord in the Reguest (o
Propivan|s

3-203.17 Publicizing Awards

Written notice of award shall be sent o the sueccesstul bidder. Notice of awnrd shall be made
available to the public,

3204 SMALL PURCHASES

Any procurement nol exceeding $100.000 may be mode in becordunce with small purchose
procedures provided herein. Procurement requirements shall neither be anificially divided nor shall
the extent of the service required be underestimated 50 as to constitute a small purchase under this
section.

3-204.00 Application

This section applies 1o procurements for personal service of S100.000.00 or less.

3-204.02 Authority to Make Small Purchases

3-204.02.1 Amount

The Purchasing Agency may use this Regulation i the procurement Tor services i 1o be $100,000 o
lexs: If these methods are not used, the othér methods of souree selection provided in Section 3201
{(Methods of Source Selection) shall apply.

3-204.02.2 Avnilable from One Source Only

IF the service is available from only one source, the sole source procurement method ser forth in

Section 3-205 (Sole Source Procurement) of these regulations shall be used unless the procurement
1 n small purchase as apecilied in Subsection 3-204.04 of this section,
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3-204.02.3 Division of Requirements

Procurement specilications shull not be artificially divided 1o avoid using the other source selection
methods set forth in Secrion 3-201 (Methods of Source Selection). Generally, there should only be
one contract within an ageney per vendor [or o particular service vpe,

3-204.03 Small Purchases of Services Greator than 550,000, Not Exceeding 100,000
3-204,03.1 Procedure

Insofar us it i proctical for small purchases of services grenter than $50.000 and not exceeding
5 100,000, no less thin three sources sholl be solicied w submat writlen responses that are recorded
und placed m the procurement file. Written responses must be either signed, on lenerhead, or
otherwise wdenhifiable 10 be valid, Wntten responses shall, at a mimmuom, contam the [ollowing
informution

(i} n statement of price,

(b} terms of the agreesment;

(e} deseription of services oftered by the contrncior o the agency; and,
{d) name, address and telephone number of the offeror,

I thia method is used, award shall be made o the business offering the lowest and best Bld o
proposal. In the event three written responses are nol obtained, the agency shall include 1 memo lo
the provurement (ile expluming why this was not sccomphished.

3-204.03.2 Records

The names of the entities subminting quotations and the dute and smount of each quotation shall be
recarded and mamtained as a public reeond.

3-204.04 Small Purchases of $50,000 or Less

The Agency Head shall adopt operational procedures for making small purchases of $50,000 or less.
Such operational procedures shall provide for abtaining adequate and reasonable caompetition and for
making records 10 properly accaunt for funds and wo facilitoe suditing of the Purchasing Apency, No
opproval by the PSCRB is required for these purchnses,

3-205 SOLE-SOURCE PROCUREMENT

A contraet mary be awarded for contractsy without competition when the Agency Head determines in
writing that there i only one source for the required service.
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3-205.01 Application

The provisions herein upply to ull sole-source procuements unless emergency conditions exin ag
defined kn Section 3-206 (Emergency Procurements),

3-205.02 Conditions for Use of Sole-Source Procuorement

Solesource procurcment s not peomisaibld onless a requirement 18 aviilable from only o single
supplice, The detenmination sy o whether o procurement shall be sade us o sole souree dhall be
made aml approved by the Agency Head, Such determination and the basis therefor shall be in
writimg, The Agency Head may specify the application of such determination and the duration of its
ellectiveness.  [n ¢ases ol reasonable doubl, competition should be soliciled. Any request by un
agency that o procutement be restricted to one polential comtenctor shall be accompunied by an
explanation as to why no other will be suitable or acceptable to meet the need.

3-205.03 Negotintion in Sele-Source Procurement

The Agency Head shall conduet negotintions, as appropriate, as to price, delivery, and terms. 11 the
contract wmount 15 greater than $ 100, 000.00, the contracts must still be forwarded to the PSCRB for
approval prior e any services being rendensd

3206 EMERGENCY PROCUREMENTS

MNutwithstanding any other provision of these Repulations, the Agency Head may make or authorize
others (o make emergency procurgments under emergency conditions as defined in these regulations,
provided that such emergency procurements shall be mude with such competition ay is practivuble
under (he circumstnnees A written determimation of the basis for the emorgeney ond for the
selection of the particular contractor shall be included in the contract file

3-206.01 Application

The provisions herein apply to every procurement made under emergency conditions thut will not
permit other source selection methods to be used.

3-206.02 Definition of Emergency Conditions

I'he term “emergency” shall mean any circumsiances:
() caused by fire, Hood, explosion, storm, enrthquake, epidemic, riot, insurrection; or
(b} caused by any inherent defect due (o delective construction; or,

ie) when the immediate preservation of order or public health 1s necessary by reason of
unforeseen emergency; or,

PSCTEE Roales and Begulbations (Effective 51720000 36



(d} when the restoration of a condition of uselulness of any public building, equipment, road or
bradge sppears sdvisable, or,

te) in the case of u public utility when there is o failure of any machine or other thing used and
uselul in the generation, production or distribution ol electricity, water or natural gas or in the
fransportation or restment of sewage: or,

(1) when the delay meident 1o obtaining competitive bids could cause adverse impact upon the
povermng authonty or ageney, its employees or its chiizens.

Sew Miss Code Ann, § 30-7-1 (1)

3-206.03 Scope of Emergency Procurement

Emergency procurement shall be limited 1o those services necessary 1o meet the emergency
3-206.04 Authority to Make Emergency Procurements

Any stale agency may make emergency procurements when an emergency condition arises and the
need cannot be met through normul procurement inethods; provided, spproval by the Agency |ead
shinll be obtained prior to the procurement. The controct showld be forwarded o the PSCRB within
10 doys af execution for SPAHRS processing. if the contract amount is greater Ui $ 100,001,

1-206.05 Source Selection Methods
3-206.05.1 General

The procurement procedure used shall be selected to ensure that the required services are procured in
nime o meet the emergency, bul with such competition us is practicable.

3-206.05.2 After Unsuecessful Competitive Sealed Bidding

Compelitive, sealed bidding is unsuccessiul when bids received pursuant 1w an luvitistion for Bids are
unreagonable, noncompetitive, or the low bid exceeds available funds as certified by the appropriate
fiscal officer, and tme or other circumstances will not permit the resolicitation of competitive senled
bids, IFemerpency conditions exist after an unsuccessful attempt 1o use competitive sealed bidding,
an emergency procurement may be made:

3-206.06 Determination of Emergency Procurement
The Procurement Officer shall make a written determination stating the basis for an emergency

procurement and for the selection of the particular contractor. Such determination shall be included
In the contrsel justification,
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31301 CANCELLATION OF INVITATIONS FOR BIDS OR REQUESTS FOR PROPOSALS

An Invitation for Bids, o Request lor Proposuls, or other solicitation may be canceled, or any or all
hids or proposaly may be rejected inwhole or i pant as may be specilied in the solicitation, when il
is in the best interest of the State. The reasons shall be made part of the contract file

3-301.01 Scope of this Regulution

The provisions herein shall govern thwe cancellation of any solicitations whether issued by the State
under competitive sealed bidding, competitive sealed proposals or any other source selection method,
andd the rejection of hids or proposals in whole or in part,

3-301,02 Policy

Salicitations should only be issued when there is a valid procurement need unless the solicitation
states that it is for informational purposes only. Preparing und distributing m solicitation reguires the
expenditure of time and fundk. Businesses and other entities lkewise incur expense tn examining
el responding o solicittions. Aceordingly, although issunnee of g golivitation does pot compel
award of n conlract, a solicitation is 1o be catceled only when there are compelling reasons (0 believe
that the cancellation of the solicitation is in the State's best interest.

330003 Cancellation of Solicliation-Notice

Each soheitntion issued by the State shall declare that the solicitatien may be canceled ug provided
heremn.

330104 Cancellation of Solichtation; Rejection of All Bids or Proposals
3-301.04.1 Prior to Opening
(1) Asused in thig section, "openmp” means the date set for operimg of buds, réceipt of unpriced
techmionl offers in multi-step sealed bidding, or receipt of proposals in competitive senled
proposals,
{b} Prior o opemng, a solicitation may be canceled in whole or i part when the Agency Head

determines in writing that such action is in the Stwte's best interest [or reasons including, bul
o Himdted 1o

(1) the ageney no longer requires the services;
{2) the agency no longer can reasonably expect to fund the procurement; or,

(31 proposed mmendments 1o the solicitation would be of soch mognitade thit & new
solicitation 1s desirable.

(£} When a solicitstion is caneeled prior (o opening, notice of cancellation shall be sent 1o all
businesses solicited

{d}) The notiee of cancellution shall:
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(1)
(2)

(1)

identify the solichation;
briefly exploin the reason lor cancellation) and,

where approprime, explain thal an opportumity will be given fo compete on any
resolicitation or any future procurement of similar services.

A-M1L.04.2 Alter Opening-Prior to Award

(o) After opening but prior to award, all bids or proposals may be rejected in whole or in part
when the Apency Head determines in writing thut such action is in the State's best interest for
reasons including, hut not limied o

(h
(2)

i)

(4)

(b}

the services being procured are no longer required;
ambiguous or otherwise inadequate specifications were part of the solicitation;

the soliciation did not provide for considerntion of all factors of significance 1o the
buying entity;

prices exceed available funds and it would not be appropriate wadjust quamtities 1o
come within avaloble funils;

all otherwise aceeplable bids or proposals received are al clearly unreasonable prices;
or,

there 15 rengon 1o beliove that the bids or proposals may not heve been independently
arrived at bn open competition, may have been collusive, or may have been submined
in bad Gath,

th) A notice ol rejection should be sent to nll businesses that submitied bids or proposali, wod
i shall conform 1o Section 3-301.04.1(d).

3-301.04.3 After Opening-After Award

Adter opening and after nward, bat prior to signing a contract, an wward mny be cancelled when the
Apency Head determines in writing that sueh setion {5 in the Stte's best interest for reasons
ncluding, but not limited to:

(o) availnble funding for the comractual service has been discontinued:

(b} credible evidence has been presented that the procurement process was tmnted; or,

{¢) the solicitation document allows the agency's stated reason for cancellation,

38
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1-301.04.4 Documentation

The reasons lor cancellation or rejection shall be made a part of the apency's procurement file mnd
shal] be available for public inspection

3-301.05 Rejection of Individual Bids or Proposals

3301051 General

This section applies o rejections of individual bids or proposals in whole o in part.
3-301.05.2 Notice in Solicitation

Each salienation issued by the state shall provide that any bid or proposal may be téjected in whole
of in part when in the best interest of the State,

3-301.05.3 Reasons for Rejection

(a) Bids. As used in this section, "bid" means any offer providing pricing submified in
competitive sealed bidding or in the second phase of multi-step scaled bidding, and Includes
subrmissions under Section 3-204 (Small Purchases). if vo changes in offers are allowed alier
submission, Rensons lor egpecting w bid include but are noy Hmited 1o

{1}y the business that submitted the bid is nonresponsible as determined under Section 3-
401,06 (Wrinten Determination of Monresponsibility Required) of this chapter,

{2} the bid is not responsive; that i, il does not contorm in oll mumerial respects to the
Invitation  for Bids, see Section 3-202.1432 (Bid Ewvaluation and Award,
Responsibility snd Responsiveness) of this chapter; or,

(3 the supply or service item offered in the bid is unacceptable by reason of its fhilure 1o
meet the requirements of the specifications or penmissible alternates or other
acceptability criteria sef lorth in the Invitation for Bids, See Section 3-202,143.3 (Bid
Evaluation and Award, Product Acceplobility),

(b} Proposals. As used in this section, “proposal” means uny offer submitted in response (o any
solicitation for a proposal, including an offer under Seetion 3-204 (Small Purchases), except
# bid a5 defined in Section 3-301.05.3(a). Unless the solicitation stales otherwise, proposals
peed not be unconditionally necepted withoul alteration or correction, and the stated require-
ments may be revised or elarilied after proposals are submitted. This Mexibility must be con-
sidered in determining whether reasons exist for rejecting all or any pant of 8 proposal,
Reasons for rejecting proposals inglude but are not limited o
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{1} the business that submitled the proposal is non-responsible ns determined under
Section 1401 (Responsibility of Bidders and OfTerorm):

{2) the proposal wltimately (that s, after any opportunity has passed tor altenng or
clarifving the proposal) fails o meet the announced reguirements of the Stale in
some material respect; or,

(1) the proposed price (% clearly unreasonable
3-301.05.4 Notice of Rejection

Vemidors that have submitted bids or proposals which wre rejected shall be notified of the rejection
arid the reasons theeefior,

3-300.06 " All or None" Rids or Proposals

Chnly when provided by the solicitation may i bid or proposal limit sceeptonee (o the entire bid or
proposal ollenng; otherwise, such bids or proposals shall be deemed 1o be nonresponsive. 11 the nd
or proposal is properly so imited, the agency shall not reject pan of such bid or proposal and award
on the rempainder, “All or none” bids shall not be requested unless it s determined that o multiple
number of bidders can provide pricing on all items requested. 17 the "all or none” requirement Himits
the bidding to the paint that only a single responsive bid bs received, the PSCRE will not approve the
request unless ample justification 15 presented,

3-301.07 Disposition of Bids or Proposals

When bids or proposals are rejected, or a solicitation canceled after bids or proposals are recelved,
the bids or proposals which have been opened shall be retained in the agency”™s procurement file, orif
unapened, retumed (o the bidders or ollerors,

3-401 RESPONSIBILITY OF BIDDERS AND OFFERORS

140101 General Provistons

(0} Determination of Noaresponsibility: A written determimation of nonresponsibility of o
bidder or offeror shall be made. The unreasonable fatlure of 4 bidder or offeror to promptly
supply information in connection with an inguiry with respect o responsibility may be
grounds for o determinntion of nonresponsibility with respeet 1o such bidder vr offeror,

(b) Right of Nondisclosure: Information fumished by a bidder or olferor pursunnt 1o this
section shall not be disclosed owside of the office of the or the purchasing ageney if so
requested by the bidder or offeror, except as might be required by Mississippi Code
Armotated § 25-61-1, of 5oy
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3-401.02 Application

A determimation of responsibility or nonresponsibility shall be made as provided heeein,
3.401.03 Standards of Responsibility

3-401.03.1 Standards

Factors to be consldered in determining whether the standard ol responsibility has been met include
whether & prospective conlractir bis:

(u) wviilable the appropriste financiol, materal, equipment, feility, and personnel resources mul
oxpertise, or the ability tw obtain then, necessary 1o indiente s capabllity o meel all
contraciual requirements;

(b} o satisinciory record of performance:;

(eh o satistactory record of miegrity;

(d) guahified legally to contract with the State; and,

(e} supplied all necessary information in connection with the inquiry concerning responaibility

3-401.03.2 Information Pertaining to Responsibility

The prospective contractor shall supply information requested by the Procurement Offieer con-
cerning the responsibility of such contractor, 11 the contractor fails w0 supply the requested
mlormation, the Precurement Officer shall base the determination of responsibility upon any
available information or may find the prospective contractor nonresponsible if such fallure 1s
unreasonnble,

3-401.04 Ability to Meet Standards

The prospective contractor may demonstrate the availability of necessary financing, equipment,
theilities, expertise, and personnel by submitting upon request:

(o} evidence that such contractor possesses such necessary itemns:
(h) acceptable plans o subcontract lor such necessary 1lems; or,

(¢} & documented commitment from, or explicit amangement with, & satlsfactory source 1w
provide the necessary jlems,
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3-401.05 Duty Concerning Responsibility

Belore awnrding o contract, the Progurement C1Teer must be sanshied that the prospective contraetor
15 rexponsible,

3-401.06 Written Determination of Nonresponsibility Required

1 bidder er ofleror who otherwise would have been nwarded s contract is found nonresponsible, o
written determination of nonresponsibility setting lorth the basis of the finding shall be prepared by
the Agency Head. A copy ot the determimation shall be senl prompily to the nonresponsible bidder
or offeror. The final determination shall be made part of the ageney’s procurement file,

3402 PREQUALIFICATION OF SUPPLIERS

Prospective suppliers may be prequalified for particular types of services. Solicitation madling lists ol
potential contractors shall inelude but shall not be Hmited 10 such pregualified suppliers

3-402.01 Prequalification
3-402.01.1 General Provision

Prospective contractors muy be prequalilied Tor bidder e, but diseed bution of the solicistton shall
not be limited (o pregqualified contractors, nor may a prospective contrétor be denied awand of a
contract simply because such contractor wag not prequalified. The fact that o prospective contracior
his been prequalified does not necessarily represent o finding ol responsibility.

3403 COST OR PRICING DATA
3-403.01 General Provision

(n) Contractor Certification: A contractor shall when requested by the buying entity, excep ns
provided 1n Subsection 3 of this section, submil cost or pricing data and shall certify that, o
the best of its knowledge and belicf, (he cost or pricing data submitted 15 accorate, complele.
nnd current ws of o mutually determimed specified date.

{b) Price Adjustment;: Any contract, change order, or contract modilication under which o
comtracior certificate is required shall contain a provision thal the price to the State, including
peafit or fee, shall be adjusted to exclude any significant sums by which the State finds that
such price wes incrensed because the contractor-fumished cost or pricing datn was
innccurmte, incomplete, or not current as of the date agresd upon between the parties,

{c) Cost or Pricing Data Not Required: The requirements of this section need not be applied
10 CONLICLY:
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where the contract price s hased on mdequate price compelition;
where the comer price 18 based on established morker prices;
where contract prices are set by law or regulations; or,

where (s determined by the Agency Head bnowriting that the requirements ol this
section may be walved and the reasons for such walver are stated in wrlting

{d) When 1t is determmpned that an offeroror bidder should provide cost or priemg diata to justify a
bid or proposal, ths regulotion may be used a5 o guidelime Tor such pegotintion

3-403.02 Requirement for Cost or Pricing Data

The pneing policies which are applicable w contracts of any type and any price adjustments there-
under when cost or pracing date are reguired 1o be submitted wre set forh herein. The provisions
harein requiring submission of cost of pricing data do not apply 1o o contrdt lel by campelitive
sealed bidding (including multi-step bidding) except as may be provided hercinbelow. Cost or
pricing data may be required i support of a proposal when:

() amy oontract expected to exoeed $ 100,000 15 to be awarded by competitive sesled proposals or
by sole-source procurement;

(b) an emergency procurement is made in excess of $100,000, but such data may be ubmitted
aller contract award! or.

(e} the Procurement Ofhicer makes o written determimation that the circumstances warmani
required submission of cost or pricing duts; provided, however, that cost or pricing data shall
not be reguired where the contract award 1s made pursuant o competitive sealed bidding

3-403.03 Meaning of Terms " Adequate Price Competition,” " Established Market Prices,"
and "Prices Set by Law or Regulation™

The terms “adequaie price competition,” "established mnrker prices,” and “prices set by law or
regulation” shall be constroed in accordance with the followmg delinitions:

{a) Adequate Price Competition: Price competition exisis if competitive sealed proposals arc
solicited and ai least two responsible offerors independently compete for the contract 1o be
awarded w the responsible offeror submining the lowest evalunted price and meeting the
requirements of the solicitaiion. 11 the foregomg conditions are mel, price competition shall
be presumed to be "adequate” unless the Procurement Officer determines in writing that such
competition s nol adequate.
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{b) Established Market Prices: "Established Market Price™ is o current price, established in the
wsten] and ordimary course ol trde between buyers and sellers, which can be substantiated
From sources which are imdependent of the eontrctor and may be an indication o the reason-
ableness of price. Il despite the existence. of an established marker price, and afte
consultation with the prospective contractors, the Procurement Officer considers that such
price is nol reasonable, cost or pricing data muy be reguested,

(¢) Prices Set by Law or Regulation: The price ol a service s set by low or regulation 1 o
povernmentul budy establishes the price that the offeror or contractor may chorpe the Sty
andd other costomers,

3-403.04 Submission of Cost or Pricing Data and Certificntion
3-403.04.1 Time and Manner

When cost or pricing dotn are required. they shall be submitted 1o the Procurement CFficer prion fo
beginning price negotiotions at the time and in the manner preseribed by the Procurement OfTices
When the Procurement Officer requires the offeror or contraclor (o submil cost or pricing dota In
support of any proposal, such data shall either be actually submitted or specifically identified in
wriling.

3-403.04.2 Obligation to Keep Dinta Current

The ofleror or contractor 15 required 1o keep such submission current until the nepotiations are
concluded or, 1T applicable, until the contract is expired

A-403.04.3 Time for Cerdification

The afferor or contractor shall certify as soon as practicable sfler agreement 15 repched on price that
the cost or pricing dots submitted is acourate, complete, and current as of o mutually determined dute
prior to resching agreement. Cectification shall be made using the certilieate set forth in Section 1-
403.05 below

3-403.04.4 Refusal to Submit Data

A refusal by the offeror to supply the required data shall be referred 10 the Agency Head, whose duty
shall be to determine in writing whether to disqualify the nomcomplying offeror, 1o defer awurnd
pending further investigation, or o enfer into the contract, A refusal by a contracior to submit the
roquired data to support o price adjustment shall be relierred W the Agency Head who shall determine
in writing whether to further investigate the price sdjustment, (o disallow any price adjustment, or 1o
sel the amount of the price adjustment.

3-403.05 Certificate of Current Cost or Pricing Data

PSCRB Rubes s Regulations (Efective 5/172010) s



3-401.05.1 Form of Certificate

When codt of pricing datn must be certilied, o cerificate substantlally ns set lorth below shall be
inluded in the sgeney’s contragt Dile along with any award documentation reguired under these
regulations.  The offeror or contractor shall be required 1o submit the cenificate ps soon s
practicable after agreement 15 reached on the contract pree or sdjustment

CERTIFICATE OF CURRENT COST (R PRICING DA T

Thix ix to certify that, to the best of my fowledge and belief cost or priving data s defined in
Section 3-101 01 of the Missisvippi Peesomal Service Contrael Procurement Regulafions submitied
wlther actuclly or by specific wentifeatton in weiting (see Seciion 3=403.04) 1o the Procueement
CIfficer i suppnaet af ... ¥ iy meenrane, complere, and curren a8 of fdate) monih) (yearg*®

This certification inclges the cost or pricing data supporing any advanee agreementis) between the
afferer cmed te State of Missivaippn whieh are pert of the progal

Firm

Name

Title

Lee of Execution***

=l aof Cortiflcate)-—

* Deseribe the proposal, guotation, request lor price sdjustment or other submission involved,
giving uppropriate identifving number (e.p, REPNo. 3

** The effective date shall be a mutually derermined date prior 10 but as close 1o the date when price
negotiations were concluded and the contract price was agreed to as possible. The responsibility
al the offeror or contracior w oot limited by the personal knowledge of the ofleror's or
conmtractor’s negotiaton 1 the ol Teror or contractor had informmation rensonably avidlnble al the time
of sgreement, showing that the negotinted price g not bused on sccurate, complete, und curremnt
data

*** Thas dane should be ns soon alter the date when the price negotintions were concluded and the
contract price was agreed (o as practical.

3-403.05.2 Representation as tv Accuracy of Cost or Pricing Data

Although the certificate pertaing to cost or pricing data, [t is not 1o be construed as o representatlon oy
ta the accurncy of the offeror’'s or contractor’s judgment on the estimated partion of future coses or
projections. It does constitute a representation as to the accuracy of the data upon which the offeror's
or contractor”s judgment 18 based, A Centificate of Current Cost or Pricing D shall not substiite
Tor examination and analysis of the ofleror's or contractor's proposal.,
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3-403.05.32 Inclusion of Notice and Contract Clause

Whenever 1l anticipated thit a Certifiente of Current Cost or Pricing Dota may be reguired, pothee
of this requirement shall be included in the solicitation, I such o centificote is requined, the contracl
shall include a chavse piving the Stale a controe! Aeht 1o a reduchion m the price as provided in
Kaction 3-403.00 {Defective Cost or Pricimg Data).

3-403,05.4 Exercise of Option

T'he exercise of an option at the price established in the initial negotiation in which certified cost or
pricing data was used does not reguire recertification ar furiber submission of data

3-403.006 Defective Cost or Pricing Data
3-403.06,1 Overstated Cost or Pricing Data

I certified cost or pricing data 15 subsequently found 1o have been Inaccurate, incomplete, or
noncirrent a8 of the date stated in the certilicite, the State 15 entithed 1o an adjustrrent of the contrisc
price, including profil or fee, 1o exclude any significant sum by which the price was increased
because ol the defective dala

Judgmental errors made in good Fath concerming the estimated portions of Tulure costs or projections
dio not constitute defective data, I 1s presumed that oversioted cost or pricing data inereased the
contmel price i the smount of the defect plus related overhead and profit or fee, therefore, unless
there 16 o clenr indication that the defective datn was ot wsed or relied upon, the price should be
reduced m such nmount, o establishing thal the defective dinti caused an increase in the conbrael
price, the Procurement Officer s not expected o reconstruct (he negotintion by speculnting ag (o
what would kave been the mental attitudes of the negotiating parties il the correct data had been
submitted at the time ol agreement on price.

3-403,06.2 Offsetting Understated Cost or Pricing Daia

I determining the amount of a downward adjustenent, the contractor shall be entitled 1o an offsetiing
adljustment for any undersinted cost or pricing dutit submitted in support of price negatiations for the
same pricing aetion up to the amount of the State's claim for overstuted cost or pricing dots arising
ol of the swme pricing setion.

3-403.06.3 Dispute
If the contractor and the Procurement Officer cannot agree as o the exislence ol delective cost or

pricing data or amount af adjustment due 1o defective cost or pricing Jdata, the Procurement Cflicer
shall set an amount in accordance with Subsections 3-403.06.1 and 3-403.06.2,

PSCRB Rules und Begulations { Effective 5172010} et



3-403.07 Price Analysis Technigues
Price analvsis 1 used (o determine iFa prce i reagonable and acceptable. 11 involves an evaluntion
of the prices for the same or similar irems o services, Examples of price analysis comena inelude ur
are not bimited 1o:

{a) price submission of prospective bidders or offers in the carent procurement;

(b)Y prior price quotiions and contraet prives charged by the bidder, offerr, or contmcton:

(¢} prices published in catalogs or price lists:

(d) prices available on the open marker; and,

(e} in-house estrmites of cost.
In raking such analysis, consderation must be given o any differing terms and canditions.

3-403.08 Cost Analysis Technigues

Cost analyais ineludes the approprinte verification of coxt or pricing duta, pmd the use of this dota o
evulunte

(a) specific elements of costs;
(h) the necessity lor certain costs;
(¢} the reasonableness of amounis estimated for the necessary costs;
(e} 1he ressomableness ol allowances for conbingencies,
(e} the basis used for allocation of indirect costs,
(1} the appropristencss of allocations of particular indirect costs 1o the proposed contract; and,
(n} the rensonnbleness of the Wotal cost or price.
3-403.09 Evaluations of Cost or Pricing Data
Evaluntions of cost or pricing dota should include comparisons of costs and prices of i offeron’s cos

estitnates with those of other offerors and any independent Mississippi price and cost estimates
They shall also include consideration of whether such costs are reasonable and allowable.
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3-501 TYPES OF CONTRACTS
150101 Scope of Regulation

This regulation section contains descrptions of types of vontracts and limititions as to when they
should be wtilized by the State in s procurements.

Subject 1o the limitations of this section, any tvpee o contraet which will promote the best interests od
the State may be used A cost relmbursement contract miy he used onlv when o determinalion is
made in writing thal such contract is to be less costly to the State than any other type ol contract or
that it §s impracticable o obtain the services required except under such n contract

1-501.02 Cost-Plus-a-Fercentage-of-Cost Contracting

A cost-plus-a-percentage-ni-cost cantract is ane in which, prior to beginning the work, the parties
nizree that the fee will be a predetermined percentage of the (otal cost of the work. Theroby, the more
ihe contractor spends, the grester s fee, and the contmelor's incentive may, theredore, be (o incur
cost at the expense of the State and not Lo cconomize, Agencies are urged to avoid the use of cost-
plus-s-percentage-ol-cost contracts,

3-501.03 Policy Regarding Selection of Contruct Types
3-501.03.1 General

The seleetion of an approprinte contraet type depends on fagtors such as the nature ul the services 1o
he procured, the uncertninties which may be invalved in contraet performance, and the extent 1o
which the State or the contractor is 1o assume the risk of the cost of performance of the contract
Contract types differ in the degree of responsibility assumed by the contractor.

The shjeciive when selecting a contract type b 1 obtain the best value in needed services in the time
required mnd ot the lowest cost or price W the State. n order 10 achieve this objective, the
Procurement Officer. before choosing a contrugt type, should review those elemems ol the
procurement which dircetly affect the cost, time. risk. and prafit incentives bearing on the
performnice

Among ihe factors 10 be considered in selecting any type of contract are:
() the type and complexity of services being procured;
(b} the difficulty of estimating performance costs such as the innbility of the State to develop
definitive specifications, to identify the risks to the contractor inherent in the nature of the

work to be performed, or otherwise to establish clearly (he requirements ol the contrmct;

{¢) the ndministrative costa 1o both parties;
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{d} the degree to which the State must provide technical coordination duning the performance of
the eomntruct,

(e} the effect of the cholee of the type of contenet on the amount of competithon 1o be expected,
i1} the stabality ol material or commodity market prices or wage levels;

() the wrpency of the reguimement; and,

(h) the length of contract performance.

Note: 1 iy veli-defeating fur the Stane o velect a (vpe of contract that wondd place an sereasonalle
eonietle visk on the canteactor, yinee suel aetion may tend (o feopardize satisficiory performance
il e contract.

3-501,03.2 Use of Contract Types Not Herein Described

The prowvisions of Section 3-501 describe und define the principal contract types, Any other type ol
caitract may be used provided the Agency Head and the PSCURR determine that such use is in the
State's best interest.

3-501.04 Types of Fixed-I"rice Contracts
3-501.04.1 General

A lixed-price contrmet places responsibility on the contractor ot e performance of the service in
necorduanee with e contraet terma ut o price that may be firm or may be subject to contractually
specifled ndjustments. The fixed-price contract is appropriate for use when the extent and type of
work necessary (0 meet requirements can be reasonably specified and the cost can be reasonably
entimated, A fixed-price type of comruet is the only type of comraet that ¢an be used in competitive
sepled bidding,

Note: Fixed-price contracis ave preferred for use in procuremenis and showld be wsed whenever
possibie: frowever, when risks are unknown ar ol readily measurable i terms of casi, the e of
e comieacts can vesult by iiflared prices and inadequate competition, poor performance, displites,

clatms when performance proves difficuli. o excessive profits wien anticipated contingencies do not

e

3-501.04.2 Firm Fixed-Price Contract

A Tirm fixed-price contract provides  price thal is not subject (o adjustment because of variations in
the contractor’s cost of performing the wark specified in the contract. 1 should be used whenever
prices which are fair and reasonable 1w the State can be established at the outset, Bases upon which
firm fixed prices ny be established Include:
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(a} adequate price competition for the contragt;
() connparison ol prices in similar prior procarements in which prices were i and teasonabie;

ic) establishment of realistic costs ol performance by utilizing available cost or pricing data and
telentilying uncenainties in contract perfonmance; or,

(d) wse of other adequate means 1o establish n lirm prce,
3-501.04.3 Fixed-Price Contract with Price Adjustment

(o} A dixed-price controct with price sdjustment provides for variation in the contract price unider
special conditions delimed in the contraet, An adjustment would be bmplied in the authority
for chanpe orders as would be applicable to construction contracts.

{h) I the contract permits umlateral setion by the contmetor 10 bring about the condinen under
which a price increase mny oceur, the contract shall reserve to the State the right 1o reject the
price increase and terminate withowt cost the finture perfomance of the contract. The contract
shall also require that notice of any such price increase shall be given within such time prior
1o jts effective date ny is apecified in the contrmer

1-501.05 Definite Quantity and Indefinite Quantity Contracts
3-501.05.1 Definite Quantity

A definite quantity contrnet is o Bxed-price contract that provides for delivery ol 8 specilied yuantity
ol services either at specified times or when orderdd.

3-501.05.2 Indefinite Quantity

An indelinile quantity contract is a contract for an indefinite amoum of services to be furmished al
specified times, or as erdered, that establishes unit prices of a fixed-price type. Generally an
upproximate quantity or the best infisrmation available as to quantity bs stated in the soliciiation, The
cemtmet may provide a minimuwm quantity the Stste is oblignted (o procare and may also provide for
i maximum gquantity provision that limiis the State's obligotion 1o procure.

3-501.05.3 Requirements Contracts

A tequirements contraet is an indefinite quaitity contract for services that obligates the Stte w order
all the sctuil requirements of designated agencles during o specified pertod of time. The obligation
to order the State's actual requirements is limited only by the provisions of Mississippt Code
Annotated § 31-7-12 (1) For the protection of the State and the contractor, requirements conltracts
shiill include the following:
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{a) A provisien which requires the State and any other users named in the solleitation to order
their actual requirements of the services covered; however, the Stne may reserve in the
solleitation and In the resulling contract the right o ke bids separately iF o particula
quanity requirement arises which exceeds the State's normal reguirements or an smowni
specified in the contiacl

(b} Two exemptions from ordering under the contraet oeeur when:

(1 the Agency Hiewd approves a linding that the supply or service availuble under the
coniract will mot meer a nonrecurring. special need of the buying entity: and.

(2} services nre performed incidental o the State's own progormams, such o industres of
correctional institutions, that can satisty the need,

3503 MULTI-TERM CONTRACTS

{n) Specificd Period

Unless otherwise provided by law, a contract for services may be entered into fora period of
time not to exceed four (4) years with an option to renew for one year, provided the term
ol the contract nnd conditions of renswal or extension, i any, are included tn the solicitation
anad funels are wvailable for the first fiseal perdod at the time of comemeting.  Payment and
performance obligations for sueceeding fiscal periods shall be subject t the svailability and
appropriation of lunds.

by Determination Prior to Use

Prior to the utilization of & multi-term contract. it shall be determined in writing by the
Agency:

(1} that estimated requirements cover the period of the contract amd nre reasonably finn
and continuing; and,

(2} that swch n comtruet will serve the best interests of the Stawe of Mississipp by
etcounging  offeutive competition of othorwise promoting economies in Stk
procurement,

3-503.01 Multi-Term Contracts-Gencral

A mulii-term contract 18 approprinte when it is in the best interest of the Ste to oblain uninterrupted
services extending over more than one fiscal period. where the performance ol such services
involves high start-up costs, or where o changeover of service contractors invalves high phase-
inphase-out costs during o transition period,
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Special production refers 1o production for contract performance which requires alierution of the
comirctor's factlities or operations involving high stan-up costs, The contractual obligation of holk
parties in each fiscal period soceeeding the irst 13 subject 10 the appropristion and availability o)
furds therefor. The contract shall provide that in the event that Tunds are not available for any
suceeeding fiseal period, the remainder of such contrnet shall be canceled.

3-503.02 Conditions for Use of Multi-Term Contracts

A lti=term contract muy be used when it is determined n writing by the Procurement Oifieey thu

ta) the furmshmg ol long-term services are required 10 meet needs of the State: and.

(b} o muilti-term contract will serve the best interests of the State by epcouraging effective
competition or otherwise promoting economies in State procurement, The lollowing factars
are pmong those relevant e such 4 determinulion:

{1 Liemms which are not willing or able 1o compete because of high suart-up costs or capiig
ure assured of recouping such coste during the period of contract performance:

2} lower production costs because of larger quantity or service requirements and
substantial comtinuity of produetion or performance over o longer period of time can
b expected to result i lower unit prives;

(3} stabilization of the contractor’s work force over a longer period of time may promol
economy and consistent guality; or,

(4} the cost mnd barden of contraet solicitation, award, and adminsiration of 1he
procurement may be reduced.

Nate: Cne excmple of a situation whichmay be suitable for o multi-vear contvact Is a trash removal
coniract where the comractor would have 1o by trucks and other ceprelpment siodely to smeet the
Stare's regudvements, hut sucl equipment wonld have o wsefid e in excess of ane yoar

3-503,03 Multi-Term Contract Procedure

3-503.03.1 Solicltation

The salicitation shall state:

() the amount of services reguired for the proposed contrict period;

(B} that a unit price shall be given for cach service, and that such unit prices shall be the same
throughout the comtroct;
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(e} that the multi<term contract will be canceled i tunds are not appropriated or otherwise made
avallable to support continuation of performance i any fiscal penod suceeeding the Girst;
however, this does nol affeel either the Stnte's dghts or the contractor's rights under any
wermination climse in the contract;

{d) that the Procurement (Hlicer must notify the conmtractor on a timely basis that the funds are or
are not available tor the continuation of the contruet for each succeeding fscal period: and,

() that o mult-werm contract may be awarded and bow award will be deternined.

3-503.03.2 Award

Award shall be mode as stated in the saliciiation amd permitied under the source selection method
utilized.

2503033 Cancellation

(o) "Cancellation,” as used in mulii-term contracting, means the cancellation of ihe total
requirements for the remuining portion of the contract because funds wers not appropriated
or otherwise made available. The contract for the first fiscal period shall not be canceled.
Cancellmivn résults when the Procurement Officer

{11 notifies the contractor of nonevailability of funds lor contrnel performance for any
fiscal period subsequent to the first; or,

i exercises o aoncellation provision of the onginal contract

(b} These provisions on cancellation of multi-term contracts do not limat the rights of the State or
the contractor under any termination clause of the contract il the contracl is lerminated
pursuant to that clavse rather than cunceled as provided in this subsection. 1I'a contrael is
caneeled Tor lack of funding, all obligations due the comractor for the period during which
funding was avatloble shull be pad, Concellation for rensons of nonavallability of funding
relieves the purchaser of all contractual obligations for any contract penod subsequent to the
dute of concellation. No contract shall be canceled for lack of funds durmg a fiscal year
period when Tunds were allocated for such contragt,

3-503.03.4 Contract Clause

Phe Tollowing clause, or one subatantially similar, shall be used by the Purchasing Agency tn mufti-
term contractual ngreements:
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Availability of Funds

It is expresaly wndvrstood and agrevd thar the obligarion of the lagency] o proceed under this
ergpreitmrentt is Conditioned upen the appropriation of funds by the Mississipp Stave Legislature and
the receip of siate andor federal funds If the funds anticipared for the continuing fulfillmen of the
cigrecment are, af any Hme. it fortheoming or nsufficiem, either throiglt the fatture of the federal
jvernment fo pravide flnds or of the State of Misstssippd te appropriate fumds o the
divcontinanee o materiad whieeation of the progeam under wiieh funds were peaviided or if femel
are mit atherwise availabie 1o the state. the fagency] shall fuve the right wpon for {10 working deays
written nottce o the comiractor. W reemingte this aereement without damage, penaliy, cost or
expemses fo the state of any kind whasoever. The effective dare of termination shall be ay specifted
i thee nattee af termimation,

Note: Multi-term contracts, as set forth i this section, shoudd be tnterpreted to mean a contract
having effective dates spanning appropriation perviody two or more fiseal years amd would ablipate
thee ugency to purchase o specified guantity of servicey over that period

3-504 MULTIPLE SOURCE CONTRACTING

3-504.01 Incremental Award

L504.01.1 General

An ncremental award s an award of portions of a definite quantity requirement 1o mare than one
contractor. Each portion is for a definite quantity and the sum of the partions s the (ot definie
rantity required. An incremental wward may be used only when awards 1o more than one bidder or
olferor lor different amounts of the smme item are necessary o oblain the towl quantity or the
redquired delivery.

3-504.01.2 Intent to Use

i an incremental award is anticipated prior to issuing a soliciation, the Staie shall reserve the right
to make such un award and the criteria for award shall be stated in the solicitation.

3-504.01.3 Determinntion Required

The Procurernent Officer shall make a written determination setting forth the reasons for the
mcremental award, which shall be made o pant of the apency’s procurement file

3-504.02 Multiple Award
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3-504.02.1 General

A multiple award is an awaed of an indefinite guantity contmel for serviees o more thie one bdder
ar elleror when the State is obligated v order all of s setual requirements for the specified services
from those contractors.  The obligation to order the State’s actupl requirements i linited by
Mississipp Code Annotated § 75-2-306.

3-504.02.2 Limitations on Use

A multiple award may be made when an award to two or more hdders or offerors for simibar
services i neceasary for adequate delivery. Any multiple awards shall be made fn mecordance with
the provisions of Section 3202 {Competitive Sealed Bids), 3-200 (Competitive Sealed Proposals)
Nection 3204 (Small Purchases) and Section 3-206 (Emergency Procutements), s applicable
Multiple awards shall not be made when a single award will meet the State's needs withoul sacrifice
of economy or service, Awards shall not be made for the purpose of dividing e business, making
available product or supplier selecton o allow for user preference unrelated 1o wility or economy, i
averiching the resolution of tle bids. Any such awards shall be limited to the least mumber of suppliers
necessury 1o meed the valid requrements of using apencies.

3-504.02.3 Contract and Sollcitation Provisions

All¢ligible users of the contract shall be named in the solicitation, and it shall be mandatory Ul G
aciual requirements of such users that can be mel under the contract be obtained in sccordance wilh
the contrac, provided, that;

(d the State shall reserve the right o take bids separntely 11 n particular quantity requirement
arises which exceeds its normal requirement or an amount specified in the contract:

(b} the State shull reserve the nght 1 take bids separately if the Agency Head spproves a linding
that the supply or serviee available under the contract will not meet n nonrecurring special
need of the agency; and,

(€} the contract may allow the State to procure services performed, incidental o the State's own
programs, such as industries of correctional instiniions, when such services satisly the need

3-504.02.4 Intent of Use

I 0 multiple award is anticipated prior to issuing a solkcimmbon, the State shall reserve the right 1o
ke such an awurd, and the eriteria for mward shall be stated In the solicitation,

3-504.02.5 Determination Required

The Procurement Officer shall make o written determination setting farth the reasons for a multiple
award, which shall be made o part of the agency’s procurement file.
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Note: Within these regulationy. confraet arvamgements which establish more than ane source of
service are either mltiple or progressive award contracts. Competitive sealed hidding 1y the
comvirntional procurement method for extoblishing such congraces, afthough competitive sealind
proposals, smoll purchose procedires, and energency procurements may be wied i appeoprione s
determined in aceordance with Secrion 3-203. Section 3-204. or Section 3-206, respechively

601 RIGHT TO INSPECT FACILITY

Il Stale may, w reasonable times, inspect the place of business ol o contiactor ar my subcontracton
which is related w the performance of any contraet awarded or 10 be awarded by the State.

3-601.01 Inapection of Facility or Site

Clreumstances under which the State may perform inspections include. but are not limited to.
inspections of the contractor's site in order 10 determine:

(ud whether the standards set forth in Seetion 340102 (Standands of Responsibility) hove been
et or are capable of belng men; pud,

(b) il the contract i3 being performed in aceordance with its terms,
3-601.02 Access to Place of Business
The State may enter a contractor's or subcontrietor's place of husiness to:
() inspect services lor scceptance by the State pursunnt 1o the terma of @ contract;

(b} audit cost or pricing dats or audit the books and records of any contractor or subcontrucior
pursuant to Seetion 3-602 (Right to Audit Records) of those Regulations; and,

(e) investipate in comnection with m sction to debar or suspend a person from consideration for
award of eontracts pursiant o Section 6-102 (Authority 1o Debar or Suspend),

3-601.03 Inspection and Testing of Serviees

3-601.03,1 Solicitation and Contractual Provisions

Mississippi contracts may provide that the State may inspect services at the contractor's or
subcontractors facklity und perform tests 1o determine whether they conform to solicitation
requirements or, aller awird, o contract requirements and are, therefore, acceptable.  Such

inspections and tests shall be conducted in neeordance with the terms of the solicitation and contret.

3-601.04 Conduct of Inspections
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3-601.04.1 Inspectors

Inspectiony or lests shall be performed s0 a8 not 10 unduly delay the work ol the comtenetor o
subcontructor, The presence o absence of an inspector shall not relieve the contragtor or
subcontractor from any requirements of the contruer

3-601,04.2 Location

When an inspection 1s made in the place of buginess ol o contractor or subcontmetor, such contreion
or subcontractor shall provide without charge all reasonable facilities and assistance for the salety
and convenience al' the person performing the inspection or lesling

3601043 Time

Inspection or testing of services performed at the place of business of any contractor or subeanraclos
shall be performed m ressonable times

3602 RIGHT TO AUDIT RECORDS
fa) Audit of Cost or Pricing Data

The State may, at reasonable times and places, audit the books and records ol any person who has
submitied cost or pricing data pursuant to Section 3-403 (Cost or Pricing Data) to the extent that
such hooks and records relute o such cost or pricing data. Any person who receives o contract,
change order, or contract modification for which cost or pricing data is required, shall maintain
st books and records ti relae 1o such costor pricing dati for three yeam from the date of Hinal
payrment utder the contraet, unless u shorter period is otherwise authorized in writing

(b) Contract Audit

Fhe State shall be entitled to pudit the books and records of a contractor or any subcontretor
under any negotinted contract or subcontract 1o the extent that such books and records reluted o
the performance of such contruct orsubcontract. Such books ind records shall be maintained by
the contractor for u period of three years from the date of final payment under the prime contrset
and by the subcontractor for & peciod of three years from the date of Aual payment under the
subcontract, unless a shorter period is otherwise authorized in writing.

3-602.01 Statutory Authority to Audit

Pursuant to Mississippi Code Annotated § 25-9-120, the PSCRB may request the State Auditor 10
conduct @ pectormance audil on any personal of professional service contract.
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3-602.02 Auditors; Audit Reports

Auits requested under this subpart shall be performed by the State Auditor's OMTce. Such audit
reports shall be made avallisble to the pany sudited upon request

3-602.03 Cost or Pricing Daty Audit
3.602.03.1 General

The PSCRE may require an audit of cost or pricing data thal has been submitied under Section 3403
{Cost Data or Price Data and Analysis),

3-602.03.2 Canditlons for an Audit

An audit should be required, in respect to the contractor, prospective contractor, sulcontractor, o
prospective subcontmelor, when there is;

(o) mquestion st the sdequacy of accounting policies ar cost systems;
() & substantial change in the methods or levels of operation;

(6) previous unfavorable experience indicating doubttul relinbility of estimating, aceounting, or
purchasing methods;

() u lack of cost experience due 10 the procurement of a new supply or service: or,
(e} other evidence thot an sudit is m the State's best interests as determined by the PSCRB

Note: Subfect o final determination by the State Auditor. the report shoulid contatn the follawing in
rispheet fo the contractor, prospective comtractor, subconiractor, or prrospective subearitractar

fa) @ description of the original proposal and oll submissions of cost or pricing data,
() an explamatton of the baxis and the method wsed in prepaving the proposal,

() ersratement tdentifving any cost or pricing data not submitted bt examined by the auditor
whicl has a significani effect on the proposed cost or price,

() @ deseription of any deficiency in the cast o pricing data xabmitted and an explasation
af ity effect on the proposal)

fe) astatement smmarizing those mayor points where there is a disagreement as (o the cox)
o predeinge deta submiited, and,
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(f} @ starement tdearifying any information obicined from other sources
3-602.05 Contract Audit
1-602.05.01 Contracts Audited
nder the authority of Mississippi Code Annotated § 2592120, any contmet for professionl or
personal services may be audited when auditiog would be appropriste to assure sulislielory
perlormance
3-602.05.02 Conditions for an Audit
The requirement of & contract audit may be warranted when n guestion arises in connection with;
(u} the financial condition, integrity, and reliability of the contractor or subcontmetor:
{h) nny prior audn expenence;

(e} the sdequacy of the contractor’s or subconiracior’s nccounting system;

() the number or nature of invoices or reimbursement vouchers submitted by 1he contractor or
subcontractor for payment,

{e) the use of federal assistance funds:
(1) the Muctuntion of market prices affecting the contract;
(2) contract performuance or measurement of deliverables; or,

{h any other situation in which the PSCRB [Tnda that such an sudit Ls necessary for the protection
of the Stte’s interest, including random audits te ensure complinnee with these regulations.

The scope of the audit may be limited by the PSCRE.
Nete: The scope of the report will dupend on the scape of the audit ordered; however, the report
shonled contaln specific veference ti the terms of the contract 1o witteh the audived dati velated and a

dlatement of the degree to which the awditor believes the awdited data evidences complfarce with
those terms

3-602.07 Retention of Books and Records
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3-602.07.01 Relating to Cost and Pricing Data
Any contractor whia receives a contracl, ¢hange order, or contract modileation Tor which voest or
pricing ditu is required under Secthon 3-10% {Clost or Pricing Date) shall muintin such books and

records thiat relate 1o such cost or pocing data Tor three vears from the date of Tinal payment under the
contract

3-602.07.02 Relating to State Contracts

Books and records that relate w a State contract, including subcommacts, other than a frm Hxed-price
contract, shall be maintoined

(a) by contractor, Tor three years from the date of Gnal payment under the prime contrel; and,
(b} by a subcontractor, for three years form the date of final payvment under the subcontract,
3-701 FINALITY OF DETERMINATIONS

The determinations reguired by the following sections are final and conclusive unless they are clearly
erronesus, arbiirary, capricious, or contrary o low:

) Seeton 3-202 (0 (Competitive Senlied Bhidding, Correction or Withdrawal of Bids.
Cancellation of Awards);

ih) Seetion 3203 (a) (Competitive Sealed Proposals, Comnditions Tor Uge);
() Section 3-203 (g) (Competitive Sealed Proposals, Awand),

id) Secnon 3-205 {Sole-Source Procurement):

(e} Section 3-200 { Emergency Procurements);

(1) Section 3-401 (a) (Responsibility of Bidders and Offerors, Determination of
Nonresponaibility);

() Section 3=403 (¢) (Cost or Pricing Data, Cost or Pricing Datn Nol Reguired);
(h) Sectiom 3-501 (Types of Comracts); and,

(1} Section 3503 (b) (Molt-Term Contrnets, Determination Prior to Use),
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3-702 REPORTING OF ANTI-COMPETITIVE PRACTICES

When Tor any renson eollusion or othier anti-compelitive practices ane suspected amang any hidders
or offerors, w notiee of the relevant facts shall be transmited (o the Attorey Ceneral,

3-TOL.01 Anti-Competitive Practices

For the purposes of this secnon, an anti-competitive practice is o practice among bidders or olTerary
which reduces or eliminates competition or restrains trade. An anti-competitive proctice can resull
from an agreement or understanding among competitors o restrain Trude such as submitting collusive
bids or proposals, or eesult from illicl business actions which have the effect of restrmning trade.
such as controlling the resale price ol products or an improper collective refusal o bid. Indications
ol suspected anti-competitive practices nelude, butare nest Hmited 1o, identienl bids ar proposils,
rotated low hids or proposals, sharing of the business, “the-in" sales, resale price mantenance, and
proup hoveotts,

Neote: Bidders and ofterors are prohibited by federal and Mississippi law (Miss, Code Ann. § 75-2)-
15) from eollectively responding to o solicitation in o manmmer tht controls directly or indirectly the
price of a supply, service, or construction item sought. This prohibition may extend to such actions
establishing any of the following: mimimum or maximum prices; uniform list prices, unifomm eredit
terma; uniform discounts; uniform costs and mark-ups: uniform trade-in allowanees. specificd price
differentials between varying grades of the same product, price ranges, price scales o price
culeutation formulas: and, minimum fee schedules.

3-702.02 Independent Price Determination

Fvery sulicitation shall provide that by subminting » bid or offer, the bidder or offeror certifies thit
the price submitted wos independently arrived at without collusion. The sgency may require the
sipming of a separate form which certities that the price in the bid or offer was arrived at
independently.

3-702.03 Detection of Anti-Competitive Practices

In order w0 assist in ascertnining whether or not an anti-competitive practice may have occurred of
may be occurring, the Procurement Officer should be alert and sensitive 1o conditions of the market
ploce and will often find it necessary to study past procurements including, ss uppropriate, the Tol-
lowing:

(a} A study of the dding history of o commadity or serviee item over n period of time sufficient
to determine any significant bidding patterns or changes;

(b) A review of simitar Mississippl contract awands over a period of tine; and,

PRCRB Rules ond Regulations (Effective /1:2010) i



{¢) Consultation with outside sources of information; such us bidders or offerors who have
competed for similar Mississippi business im the past bt who are na longer compoting for
such business

3-T02.04 Identical Bidding and Price Fixing

The term “identical bidding" means the submission by bidders or offerors of the same total price or
the s price on a particular ling tem. The submission of identioal bids may or may not sigmily the
exdslence ol callustion

In seeking to detenmine whether oollusion has uken place, the Procurement Officer should view the
identical bids againat present und pogt pricing palicies of the bidders or olTerors, the siructure of 1he
industry invalved including comparisons of prices, and the nature of the service.

3-T02.05 Other Anti-Competitive Practices
3-702.05.1 General

The practices which wre described in Subsection 3-702.05.2 through Section 3-702.05 6 and which
the Procurement Officer suspects might be unti-competitive shall be repaorted (0 the PSCRR,

3-702.05.2 Rotated Low Bids or Proposals

Rotated low hids or proposals result where all bidders or offerors panicipating i the collusive
scheme submit bids and by agreement alternate being the lowest bidder or offeror.  To aid in
determining whether rotation may be ocewnrring. the Procurement Cffice must review past similae
procurements in which the sume bidders or offerors have panticipated

3-T02.05.3 Sharing of the Business

Sharing of the business oceurs where potential bidders or offerors ullocate business nmong
themselves based on the customers or the territory involved. Thus, a Procurement Officer might
discover that a potential bidder or offeror is not participating in a Mississippi procurement because a
particular Mississippi ngency or a particular tenitory has not been allocated to such bidder or ofTeror,

3-T02.05.4 "Tie-in" Sales

"Tie-in" sales ure those in which a bidder or offeror anempis 1o sell one supply or service only upon
the comdition that the Procurement Officer purchase another particular supply or service,

3-T02.05.5 Group Boycotl

A group boyeolt resulls from un agreement between competitons not to deal with another competiion
or net o participate i, for nstance, o Mississippl procurement until the boyeotting competitor’
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conditions are mel by the boyeotted competitor or the State. The boveot of a competitor by oher
competitors muy have an effeet on the market stretine or price of u service needed by the S,

Note: Profecting the principles of eompetition in public procirement I8 o difflenls and oflen cenmpilex
task A program of communication and coaperation: between procurement and legal offices.
institufienalized i the extent feasible, 15 exsential in combating amti-competinve practices.

3700 RETENTION OF PROCUREMENT RECORDS

All procurement records shall be retuined and disposed of in accordance with records retention
guidelines und schedules by the Depanment ol Archives and History,
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CHAPTER 4
CONTRACT ADMINISTRATION
4101 MODIFICATION AND TERMINATION OF CONTRACTS FOR SERVICES
Phe following contract clauses pre availible for use in personal service contracts at the discretion of
the purchasing Agency Head. In addition 1o these elauses, see Appendices D, E, F, and G For other
¢louses
4-101.01 Stop Work Order Clause: Use of Clause
Phe elause et forth in sobsection 4-101.01 2 of 1his section is authorized for use in any 1] xed-prive
contract under which work stoppage may be required for ressons such as sdvaneements in the stme
of the an, production modifications, engineering changes, or realignment of programs,
4101011 Use of Orders
(n} Becavse stop work orders may resull in increased costs by reason of standby costs, such
orders shall be issued only with prior approval of the Agency Head. Generally, use of a stop
work order will be Hmited o situntions in which it is advisable o suspend work pending a
dectsion 1o procced by the State, and o supplemental agreement providing for such
suspension s not feasible. A stop work onder miy not be nsed In liew of the issuance of a
termination notice after a decision fo terminate has been made
(b} Stop work orders shall not exceed Y0 consecutive days and shall include, s approprinte

(1) aclear description of the work to be suspended;

(2} instructions as 1o the lssuance of furtber orders by the conmator for material or
SUrVICes;

(3} puidance as to action o be taken on subcantracts: and.
{(4)  other instructions and suggestions W the contractor for minimizing costs,

Protmptly afler issuance, stop work arders should be discussed with the contractor and should
be modificd, if nocessary, in the light of such discussions,

fc) As soon as leasible afler o stop work order is issued:
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(17 ke contract will be tenminated; or,

(2 the stop work order will be cancelled or extended i writing Devond (he period
specified inthe arder,

Inany event, action must be taken before the specified stop work period expires. [Fan extension of
the stop wirk onder is necessary, it must be evidenced by n supplemental apreement.  Any
cancellation o) o stpp work order shall be subject to the same Ageney Head approval os was nequined
lior the issunnee of the order

4-101.01.2 Stop Work Order Clause
STOP WORK ORDER

1) Orderto Stop Work, The Procurement (fficer of the [State ], may, by writton arder i the
coniractor af any tme, angd Without motiee 1o ary surely, require e coniracion io sty el ene
any peart of the work called for by this contract, Thits order shall be for o specifivd perfod no
exveeding W0 davs after the aeder 18 deftvered o the contractor, unless the parties aygres to
any further peviod Ay such order shall be identified specificallv as a stop work order
wxued pursuant (o ihs clouse. Upon receipn of such an order, the comractor shafl forthwith
conmy)y with ity termy and take ofl reasomable steps o mininize the occnrrence of costy
allocable to the work covered by the order during the pertod af work stoppage Before the
Mogr work ovder expives, o within any further peviod to which the pareties shatl have agroed,
the Progurement Officer shall either

fer)  cancel thw siop work order, or,

(el terminate the wark covered by such order ax provided in the Termnation for Defauli
Cleese o the Termination for Convenience Clause of this contract

2} Cancellation or Expiration of the Order. 1f a stop work order isvued umdvr this clowse
cancelled at any tine during the peviod specificd In the avder, ar [fihe peviod of the arder o
any extension thereaf expires, the comtractor shall hiave the right to resume work An
appropriate adiusiment shall be made tn the delivery schedule or contractor price. or botk.
aitid the comtraus shall be modified in writing accordingly, if:

fu)  the stop work order results inoon (mereuse dn the tme reguired for the
performance of any part of this contract, or,

(hy  the stop work arder vesulls In an Increase in the contractor's cost properly
allocable to the performance of any part of this contract, and,

fed  the contractor asserts a claim for such am adjusimens wichin 30 days afier the end
if the period af work stoppage; provided thar, |f the Procurement Offiver decldes
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thet the facts fustify such action, any swch claim asverted mav be received and
acted wpon al any e prioe fo fined poyment weder s contracy,

fi) Termination of Stopped Work. If o stop work arder 1o not comeelled and the work covered
by swch order is terminared for default or convemence, the reasopahle costy resiling from
the stop wark order shall be allowed by adiwstment or otherwiye

(1) Adfustments of Price. Any ielfustment i comeaet price made pursicnt b this classe shalf
he determined in uccordanee with the Prive Adiistoent Clawse of this comreaet

4-101.02 Variations in Estimaied Quantities Clouse (form)
4-101.02.1 Delinite Quantity Coniracts
The fullowing clause is authorized for use in delinite quantity service contracts:

VARIATION IN QUANTITY CLAUSE

Upine the agreement of the parties. the gquantity of services specified in this contract mav he
ncreased by a maximum of ten percent provided

() the i prices will remotn the samo fexcep for any price adficstments otherwise applicable);
aned

2 the Procurenwent Officer makex o written determination that xuch an fnerease will either e
mard economical than awardbng another comtract or G i wontdd st be practical to award
anaher comraer,

4-101.02.2 Indefinite Quantity Contructs

Indefinite quantity contracts reguive Nexibility oy w the Stale's obligation 1o order and the
contractor's obligation to deliver. The agreement should be designed to meet the dpency’'s needs
while making the contract as attractive as possible 1o potentinl contractors, thereby attempting 1o
oblain maximum practcable competition in order to assure the best economy for the State of
Mississippi. Because of the need for Nexibility, no clanae is provided herein; however, i each case,
the contract should state:

(i) the mimimum quantity, if any, the State ks obligated o order and the contractor o provide:

{b) whether there is o quantity the State expects to order nnd how this quantity relutes 1o any
mimmum and maximum quantities that may be ordered under the contract:

(] any maximum guantity the State may order and the contractor must provide; and,
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(d} whether the State 15 obligated 10 order its actual requirements under the contract, or m the

case of a mulbiple award as defined in section 3-504 { Muliiple Source Contracting j, that the
Stnve will order its aotum| requirements from the comtrmetors under the multiple sward subjoet
10 Ay R M oF mismm quantity steted.

4-101.03 Price Adjustment Clause

PRICE ADJUSTMENT

i)

2

Price Adjusiment Methods. Ay adiusiment in contract price proestant do o clawse in th
crmtract shall be made gnone or more of the followibag wavs

fird by pgreemend on o fived price adfusiment before commencemernt af e adadtitonel
performance.

fld hy edt prices speeificd in the coniract,

) by the coxs aeiribueable 1o the evert ar sitearten covered by the clouye, plus
apprropriate profit or fee, all ax specified tn the contract, or,

fedl Iy prive exeafation clause
Submisvion of Cost or Pricing Date. The contracior sholl provide cost or preicing deata for

ey price adfustiments subfect to the provisions of Section 3-403 (Cost or Pricing Datal of
the Mississippt Personal Service Cantract Procuvemeon Regnlarions.

4-101.04 Clalms Based on a Procarement OfTicer's Actions or Omisslons Clause

CLAIMS BASED ON PROCUREMENT OFFICER'S ACTIONS OR OMISSIONS

(r)

Notice of Clalm. {f any action or omission an the part of o Procuresent Officer or destignee
of such officer requiring performance changes within the scope of the confract congiinufes
the basis for a claim by the coniractor for additional compensation, damages, or an
extension of time for compledon, the comtructor shall comifome with performance of ihe
crmiract (0 complianee with the directions or orders of such officials, bar by so doing, the
contractor stull not be deemed to have prejudiced any claim for additional compensation,
damages, or an extension of time for completion, provided

fad  the contractor yhall hive grven weitten nonice fo the Procaremant (Xficer or designes
of such afffcer.

{1} prior to the commencement of the work invalved, ifat that time e contractor
keverwiy oof the ocewrrence of such action or omission,
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(2)

(3

i wefthine 30 ofoys after the confractor knows of the necurrence of suel aetion or
omssien, i the contractor did not have such knowledee prioe 1o the
coummancemeni of Hhe wark, ar,

fiif) within such further thee as mey be alfowed by the Prociement Officer in
W

(This motice skl state thay the comtractar repardy the act or amiision gy o reason
wihitch ‘muay entitle the confroctor 10 additional compensation, dameages, o g
cxtension of time. The Procurement Officer or designee of such officer, wpon receipt
aof xuch novice, may rescing such action, remedy xuch omission, or fake such other
vleps oy miay By decwed advisabile th the diseretion of the Procureeent Offlcer or
dextgrees af wuech officer )

) the notice required by Subparagraph fab of this Paragraph deseribes ax clearly as
practicable af the time the reasomy why the confractor believes tat additional
comyprenyabion. damages. or an exfension af e may he remedies roe which ihe
confractor is entitled, and,

fel  the contractor maintaing and, wpon reguest, makes available io the Procuremen
Coficwer within o reavorable tme, detatled records to the exient practicable, of the
clatmed additional coxis or bagis for an extension of Hme n conneetion with such
chakges,

Limitation of Clanse. Nothing heretn cowtained shall excuse the contractor from
complianee with any ridey of faw precluding any seare officers and any contraciors from
arctiong in colluston or bad fatth i ssaing or performing change orders which are clearly nol
within the scope of the contruel.

Adjustment of Price. Any adfustment In the coniract price made pursuert (o thiy efome
shell be determined in decordiance with the Price Adiusiment Clawse of thiv contract,

4-101.05 Termination for Default Clause

TERMINATION FOR DEFAULT

(1)

Default. If the coniractor refuses or faily to perform any of the provisions of this contract
with such difigence as will ensiore ity compledion within the time specified in this comiraet, or
any extension thereof otherwise fails to timely satisfy the cantract provisions, or commits any
intber substantial breach of ihis comtract, the Procurément Officer of the [Siare | may notify
the contractar tn wriring aof the delay ar nonperformance anmd if net cured (0 ten days or any
{onger time specified tn writing by the Procurement Cfficer, such officer may ferminaie the
contractor’s right to proceed with the contract or such part of the contract as fo which there
has been delay or a fatltre 1o propeely performt In the event of termination i whale or in

5
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(3

()

(5

part. the Procirement (fficer may procure similar serviees in o marer aed upon terms
deemed appropriae by the Procurement Officer. The comracior shall continue performance
iof the contract fo the extent 0 tyoral feeminaded and siall be lable for excess coves incureed
i procuring steilar goods or servioes,

Contractor's Duties. Notwithsiaiding termination of the cortract and sulject o any
directiony frany the Procurement Offfcer, the conteactior shiall take tmely, reasamabide, oo
Hecassaly aetion to prajeel and preserve property (o the poxsexsion af e congeagtar i
which the Stete has an inferest,

Compernsation. Payment for compleied services delivered and accepied by the [Srae | shall
ha at the coptraet petee. The [Staee ] way witkhold from amownts due the voniracior such
K ek the Procurement Offtcer divems bo be necessary to profeet the [Siate [ against foss
hecese of mutstanding liens or claims of former len holders and to retmberse ihe [State |

Jor the excess coxty incurred in prociring similar goods and services

Excuse for Nonperformance or Delayed Performance. Fxvepi with vexpect fo dufalis of
subcantraciors, the contractor shall not be o defondt by reason of any faddure in performeance
af this confract in accordance with its teems (including ony foilure by the comracior 1o make
progress in the prosecution af the work herewmder which endargers sich performance) {f the
confractor had wotificd et Prococement Officer within 13 days after the come of the delay
aarted the fatlvre arives ot of causes sclox, ot of God, ety of the public enemy, acts of the
State and any other governmental entity (n ity sovereign or contractual capacity, flres,
flowels, epidemics; guarantine restrictions; sirtkes or other lobor disputes; freight
embargoes, or wnnsially severe weativer, If the failure to peeform is caused By ife failure of
a swbcontractor o perform or o make progress, and [ such foilive arises o of couses
stwmilay t these xet forth above, the contractor shall ot be deand to b in defalt, wmless
the services fo be furnivhed by the subcontracior were reasomably obtainable from other
sources in suffictent fime (o peranf the contractor i meed the comtract regquirdmenty

Lipon request of the coniractor, the Procurement Officer of the [State | shell aseertain the

Sewts andd extent of such failure, and, (f such offfcer determines that any failure o perform
was accasioned by any one or move of the excusatle causes, and thar, but for the excusable
cause, the contractor's pragress and performance would have mer the terms of the contract,
the delivery sehednile shall be revised accordingly, subfect to the rights of the [Stare | under
thet elavise entitled {in fixed-price contracts. "Termination for Comeenienee, " gr it cost-refie-
burserment comtraces, “Terminaion”), (As used in this Paragraph of this clawse, the term
"subcontractor” means subcontractor af any Her').

Erroncous Termination for Defawlt. [f. afior notice of termination of the congractor's vighy
ter proceed wnder the provistony of this clawse, it is determined for any reason thar the
cantract was not in defaudt under the provistons of this clause, or that the delay way
wxcugabie under the provisions of Paragraph (4) of this clause, the rights and obligaiions of
the partivs shall if the contract containg a clavse providing for termination for comvenlence

G
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aof the [Statef, be the same ax if the notice of termination had beer issted pursuant fo such
elenese

(6)  Additional Rights and Remedies. The vighis and remedios provided in thts clauye are in
arcdition to amy otlver vights and remedies provided by low or under iy contrac

4-101.06 Liguidated Damages Clause
4-101.06.1 With Termination for Default Clause

The following clause is authorized for use In service contragts when it is difficult o determine with
reasonable sccuracy the amount of damage w the State due 10 delays cuused by late comrcior
perfonance or nonperformance and the comtract contains the weemination for defbull olause set {anl
i Section 4. 104,05

LIQUIDATED DAMAGES

When the contractor Is given rotled of delay ar nonperformance ox specifled in Paragraph (1)
(Defauit)[ of the Termination for Defanlt Clause of this contract and fails to cure in the tne
specified, the contractor shall be liahle for daomages for delay in the amount of § per
corlemclar day from date set for cure watil elther the [Stoie | reasonably obtaing vimifar sérvices (Fthe
coriractor (8 termtinated for default, or unsil the conpracior provides the servives [fthe contractor is
aol termated for defanlt,. To the extent thar the conracior’s delay or nonperformance 1 excused
wnder Paragraph (4} {(Excuse for Nonperformance or Delayed Performance) of the Termination for
Default Clanse of this coniract, Hgwbdared damages shall not be de the State. The contractor
remains Hable for damagey caused other than by delay

4-101.06.2 In Other Situations

I the contrmet will not have o Termination for Default Clnse or the liquidmed domages are 1o be
asnesed o reasons other than delay, the Agency Hend may approve the wie of any approprinte
ligpuidated dumages clause.

#-101.07 Termination for Convenlence Clause
TERMINATION FOR CONVENIENCE

(1) Termination. The Procurement Officer of the [State | may, when the mievests of the [State |
Nen vequdre, ferminate thix contract in whale or in part, for the comvenionce of the [Srate/
The Procurement Officer shall give written motice af the termiviation to the contractor
apecifving the part of the contract tevminated and when fermination becomes effective

(2) Contractor's Obligations. The conrracior shall ineur no further obligations in connection
with the rerminated wark and on the dare sed in the notice of termination the contracior wili
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stop work o the extent specified  The contravior shall afva leeminate ahutstemmding orders e
swhcomtracts ax they relate o the teeminated work. The contracion shvaeld wettlie the fiabilities
el clabms awistng ond of the rermination af subcomtracts and orders canmecied with ihe
feemtnated work  The Procuremens Cfficer muy divect the comiraeior fo csxignt e
conteactor's right, tile, and tneerest under termineated orders or subcomtracts to the Kreete
The eomtractor st siftll complee the work mot termnared by the natice af termidnation g
may ineur obligarfons ax are mecessary fo do so

4102 MONITORING CONTRACT PERFORMANCE

The Agency Head shall ensure thar contracts are monitored af leasi munthly e confirm seceptable
perlormance, tmely fulfillment of deliverables and complianee with werms of the agreement.

4-102.01 Duties of the Procurement Officer shall include, but are not limited to the following:
(o) reviews und approves contaet deliverables:
(b} ensures complionee with contractual (erms:
(€} eoordinates the flow of information between the parties;
(d) respands W requests of the contractor.
te} momtors dishursements apainst the contract hudget;
(1} monitors actual progress againm work schedules:
(2) coordinates the fumishing of necessary materials:
(h) wuthorizes oo cost modifications; and,

(1) makes recommendations on modifications nvolving increased cost.
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CHAPTER 5

LEGAL AND CONTRACTUAL REMEDIES

511 AUTHORITY TO DEBAR OR SUSFEND

() Amthority. With reasonable notice to the person invelved and rensonable apportunity for
that persan to be heard, the PSCRB, after consultation with the using ngeney amd (he Special
Assistant Atoroey General pssigned (o the MSPH, shall have authonly W debaer o person Jor
cause from consideration for award of contracts. The debarment shall be for o period ol two
vears. The PSCRE, after consultation with the using agency (the agency thai has used the
services supplied by the contrnctor) and the Specinl Assistant Atomey General, shall have
nuthority i suspend o person from considernivon lor sward of controcts if there 18 probable
canse for debarment, The suspension shall not be for a period exceeding three months.

(b} Cuuses for Debarment or Suspension, e couses for debanment or sispension include
the following:

(1)

(2)

(3

(4)

convichon lor commission ol a criminal offense as an incidenl 1 oblpining or
anemping to obimn o public or private contret or subcontract, or in the performance
of sach contrct or subcontruct;

conviction under State or Federal statutes of embezzlement, thefi, forgery, bribery,
falsification or destruction of records, recelving stolen property, or any other offense
indicuting o lack of buginess integrity or business hogeaty which currently, seriously,
and directly affects responsibility an n Mississippl controetor;

vonvichion under State or Federal antitrust statutes ansing out of the submission of
hids ar proposals;

vinlation of contract provigions, as set forth below, of o charscter which i regarded
by the PSCRR 1o be 20 serious as to justify debarment action; including,

(1) deliberate foilure without good cause W perform in sccordance with ihe
spectlications or within the time lmit provided in the contenct or,

(i) & recent record of fwlure to perform or of unsatisfactory performance in
accordance with the terms of one or muore conmtraets; provided that failure 1o
perform or unsatisfactory performance caused by sots beyond the control of the
contractor shall nol be considered to be a basis or debirment,
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{3) any other canse the PSCRE determines (o be so serious and compellimg as 1o affect
responsibility as a Mississippl contractor, including  debarment by another
povermmemal entity for any couse listed herein: and,

{6} for vielation of the ethical standurds set lorth i Chapter V1 {Ethics 1o Public
Contracting),

{¢) Decislon, The PSCRB shall issue o wrtten decision (o debar or suspend, The decision shull:
(1} stiate the reasons Tor the action taken: ond,

(2)  nform the debarred or suspended person imvolved of thetr mpht o adounsttive
review as provided in this chapler,

(d} Notice of Decislon. A copy of the decizion under subseetion (c) of this section shall be
mailed or otherwise fumished immedintely 1o the debamed or suspendeid peeson and any
uther party intervening.

(¢} Finality of Decision. A decision shall be final and conclusive, unless frondulent. or the
debarred or suspended person commences an aetion in court,

5-101.01 Application

This regulatory provision applies to all debsrments or suspensions of persons from congideration for
award of contragts imposed by the PSCRI,

5-101.02 Suspension

S=101.02.1 Initiation

Adfter consultation with the alTected using agency, the Special Assistant Atorney General, and. where
practicable, the contractor or prospective contractor whe is 1o be suspended, the PSCRB shall make a
written determination as (o whether probable canse exists lor debarment us set forth in Section 5-
101 {Authority 1o Debar or Suspend). [f probable cause i found, o contenctor or prospective
coniractor shall be suspended. A notice of suspension, including o copy of such determination, shall
be sent to the suspended contractor or prospective contractor. Such notice shall state thar:

(#) the suspension is lor the period it takes to complete an investigation into possible debarment
ineluding any appeals of o debarment decision, bub not Tor s perdod in excess of three monts;

(b} bids or proposals will not be solicited from the suspended person, and if they are received
they will not be considered during the period of suspension; and,
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fe) il o hearing has not been held, the suspended person may regquess o hearing 1 sccordance
with Section 3101 04 (Request for Hearing ),

5-101.02.2 Effect of Decision

A contracton of prospective contrictor is suspended ypon issuunce of the notice of suspension. The
suspension shall remain in effect during any appeals. The suspension muy be ended by the PSCRA
bt otherwise shall only be ended when the suspension has been in effeet for three months oe o
debarment decision takes effect,

S-101.03 Inltiation of Debarment Action

Wrilten notice of the proposed debarment action shall be senl by certified mail, retuen receipt
requested, 1o the contrctor or prospective comtractor,  This notice shall:

() state thar debarment i being considered:
(k) set lorth the ressons for the action;

(o) stute that 1 the conteactor or prospective contraotor so requests, o hearmg will be held,
provided such request is received by the PSCRB within ten days afler the comracior or
prospective contractor receives notice ol the proposed action; and,

(o) state that the contractor or prospective contractor may be represented by counsel. Such
notice shall also be sent to the MSPH Speeinl Assistant Attormey Cenernl and the affecied
USITE ARy,

5-101.04 Request for Hearing

A comracton or prospective contractor that has been notlied of a proposed debarment action may
request in writing that a hearing be held. Such request must be received by the PSCRB within 1en
days of receipt of notice of the proposed action under Section 5-1001.03 (Initiation of Debarment
Action), 1 no request is reeeived within the ten-day pertod, a linal determination may be made as set
lonh in section 5- 101,08 {Determinntion of Hearing Officer; Final Decision) atler consulting with
the MSPI Special Assistant Attorney General and the using agency.

5-101.05 Notice of Hearing

I 0 hearing 18 requested, the PSCRB may sppoint a heanng officer 1w conduet the hearing and
recommend a final decision, The hearing officer shall send a written notice of the time and place of
the bearing. Such notice shall be sent by certified muil, retumn receipt requested, and shall state the
nature and purpose of the proceedings. Copies shall be sent 1o the MSPB Specinl Assistant Atlomey
Clencenl, the using agency, and the contracton or prospective conlragtor,
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5-101.06 Authority of Hearing Officer
The heanny officer, in the conduct of the bearing, may;
{a} hold intormal conferences to settle, simplify, or fix the issues in o proceeding, or 1o consider
ether matters that may sid in the expeditious disposition of the procecding either by consent
ol the parties or upon such olTicer's own maotion:

(b} require parties 1o state their positions with respect to the various issues in the proceeding,

) require porties W produce for examinnton those relevant witnesses and documenis unde
thelr contral;

() rule on mations, and other procedural ftems on matters pending before such afficer,
() regulone the course ol the hearing und conduct of participants therein;

(f} recerve, rule an, exclude, or linnt evidence, and limit lines of questioning or testimony which
are frrelevint, immaterial, or unduly repetitious;

(g} 1x time limits for submission of wrinen documents in matters before such officer;

(h} impose appropriate sanctions against sny party or person failing to obey an order under these
procedures, which sanctions may Include:

(1) relusing to allow the disobedient pary to suppornt or oppose designated claims or
defenses, or prohibiting that party from introducing designated matters in evidence:

(21 excluding all testimony of an unresponsive oF evisive wilness; and,
{31 expelling any party ar person from further participation in the hearing;

(i} take officinl notice of any maverial et not appearing in evidence in the record, if such ot is
armong the trmditiona] matters of judicinl notice; and,

{1} take such other action which is in the best interest of the state, consistent with due provess,
und in the interest of justice.

S-101.07 Hearings Procedures

(n) Hearings shall be as informal as may be reasonable and appropriate under the circumstances
and in sccordanee with applicable due process requirements. The weight to be atached 10
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evidence presented in any partrcular formy will be within the discretion of (he hearmg ollicer
Stipulations of foet pgreed upon by the parties may be regarded and used as evidence o the
hearing  The parties may &tipulate the testimony thet would be given by o withess il the
wilness were present The hearing officer may require evidence in addition to that offered by
the parties.

(h) A hearing may be recordéd but need not be transeribed except ol the request and expense
ol the contrnctor or prospeclive gontractor, A record of thosy present, identification of any
writlen evidence presented. and copies of all written statements and & summary of the
hearmg shall be sulficient recond

{u} Opening stuterments may be made unless a party walves this dght.
{d} All witnesses may be erods-examined
S5-101.08 Determination of Hearing OfMicer-Final Decision

The bearing officer shall prepare o written determination recommending n course of achon: Such
determinarion shall be given 1o the PSCRRB and the head ol a purchasing agency. Copies shall also
be sent to the contractor or prospective conttactor, the MSPH Special Assistant Attorney General,
dnl the alfected using agency.  The contrmetor or prospective commetor shall bive ten days to Tile
comments upon the hearing officer's determination. The PSCRI may request oral argument. Afler
consultation with the using agency and the MSPB Special Assistant Attorney General, the PSCRR
shall 1ssue 3 Iinal decision. Both the heanng officer's determination and the final decision shall
recite the evidence relied upon. When debarment |5 recommended or ordered, the length ol the
debarment, the rensons for such action, nnd to what extent affilintes are aftected shall be set forth. In
adddition, the final determination shall inform (he debarred person of his tights 1o judicial review
under this chapter of these regulations.

S-100.09 Effect of Debarment Declsion

A debarment decision will wke effect upon 1ssuance and receipt by the contractor or prospective
conirmctor, Alter the debarmeni decision takes effect, the contractor shall remain debarred unti| the
debarment period specilied in the decision expires

5-101.10 Maintenance of List of Debarred and Suspended Persons
The PSCRB shall maintain and update o list of debarred and suspended persons. All agencies of the

Stute shall be supplied with this list. The Contract Analyst shall send updntes of this list o all
ngencies of the State as necessary. Such liat shall be availoble 1 the public upon request,
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5-201 APPEAL AND REVIEW OF PERSONAL SERVICE CONTRACT REVIEW BOARD
DECISIONS

(i) Appenl. Any person receiving mn adverse decision, the State, or bath may appeal from o
dlecision by the PSURD 1o the desigmated coun or courts of the Stute

(h) Authorization of Appeal by the State, Noauch appesl shall be made by the Stie unless
recomumended by the PSCRE or the head of the sgeney involved.

5-202 DISCONTINUANCE OF CONTRACTOR'S APPEAL

Adter notice ol an appeul fo the PSCRB has been filed with the PSURRB, o contructor mmy nol
discontinue such appeal withaut prejudice, excepl as suthorized by the PSCRB

5-203 APPLICABILITY OF THIS SECTION

The provisions of this section specifically upply whire il is determined administratively, or upon
admimstrative of judicial review, that @ solicitation or wward of o contract 1 m violation of Tnw

5-203.01 Determination that Solicitation or Award Violates Law

A solicitation or award may be in violation of the law due 10 setions of state employees, bidders,
ulferors, contractors, or other persons, After consuliotion with the MSPB Special Assistant Attormey
General, the PSCREB or an Apency Head may determing that g solicitation or contract award is in
violation of the provisions of the Mississippi Personal Service Conmtract Rules and Regulations.
Aller consaltation with the MSI'MS Special Assisiam Attorney General, the Ethies Commassion may
determine that a solicitation or gward vielates the Bthics in Public Contracting provisions of the
Mississippi Personal Service Contract Rules amil Regalaiions. Any such determination shall be
made in writing after an opportunity 1o be heard 18 given, and such determination is subject 1o
upproprigle dppenl.

5-203.02 Finding of Bad Fxith or Fraud

Bad faith or frand shall not be assumed. Specific findings showing reckless disregard of clearly
applicable laws or regulations must support a Hnding of bad faith. A Hinding of fraud must be
supported by specific lindings showing knowing, willful acts in disregard of such laws or
regulations. Mississipp Code Annotated § 31-7-57 holds state employvees personally liable if they
nuthorize or make o sollcitation or award of a contract m violation of law,

5-204 REMEDIES FRIOR TO AN AWARD

[f prior to award it is determined that a solicitation ur proposed award of 2 contract is in violation of
lww, then the solicitation or proposed award shull be:
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A} ennegled, ar,
by revised w comply with the Jaw

5-204,01 Canceling or Revising Solicitation or Proposed Award to Comply with Law

A Tinding by the PSCRB, after consaltation with the MSPB Special Asgistant Attomey Cieneral, thal
the solicitation or proposed award i5 in violation of law will constitute # compelling reason 1o cancel
or revise a solicitation or proposed award, Such cancellstion shall be made in secordance with
Section =100 (Cancellation ol lmvitiions [or Bids or Requests for Proposals),

5-205 REMEDIES AFTER AN AWARD

[ after an award, 1t is determined that the &olicitation or award is in violation of the law (hen the
comract will be canceled in accordance with Section 3-301 (Cancellation of Invitations for Bids or
Requests lor Proposals),

5-205.01 Termination

Contracts basied on awirds or soliciations that were in violstion of lvw shall be terminmted ot no cosl
(o Uhe State, except os may be approved or ratified by the PSCRB in compliance with State law

5-205.02 Effect of Declaring a Contract Null and Void

i all cases where o cantract is voided, no further payments shall be made under the contract and (he
State |s entitled to recover the greater of®

n} the difference between puyments made under the contrmet and the conteactor's netual costs
up unitil the contenct wag volded: or,

b) the difference between payments under the contract and the value to the Suare of the services,
i obtained under the contract.

The State may, in addition, claim damages under any applicable legal theory.
5-205.03 Effect of Ratification

he Stare shall be entitled 1o any dumages it can prove under any theory ineluding, but not limited o,
cantract and tort regardless ol its ratification and atfirmation of the contract
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CHAPTER 6

ETHICS IN CONTRACTING FOR PERSONAL AND PROFESSIONAL SERVICES
INTRODUCTTON:

This chupter is intendled to be applied m conjunction with amd shall not be conmdered as superseding
any laws or regulstions administered nnd enforced by the State Eihics Commission, Plense refer to
Mississippi Code Annotated §§ 25-3-101 through 25-4-119 for applicable stnues.

6-101 DEFINITIONS OF TERMS USED IN THIS CHAPTER

(1) Confidential Information means any information which is available o an employee only
because of the emplovec’s status as an employee of the Smie of Mississipm and is not a
mutter of public knowledge or available to the public on request.

(b) Consplenously means written in such specinl or distinetive format, print, of manoer thit o
reasonnble person against whom s 10 operate oughi 1o have noticed i,

(e} Direct or Indirect Participation means involvement through decision, approval,
digsapproval, recommendation, preparmtion of any part of o purchase request, influencing the
content of any specihication or procurement standard, rendering o ndvice, investigntion,
auditing, or in any other ndvisory capagity

(d} Financial Interest meuns.

(1} ownership of any inlerest or mvolvement io any relationship ko which, or a5 o
result of which, a person within the past year has received, or is presently or in the
luture eniitled to receive, monetary compensation of material grannty;

(23 ownership of such interest in any property or any business or income recelved from
any property or business as may be specified by the Ethies Commission, or,

(3} holding o position v 8 busingss such a8 on officer, direcior, trustee, partner,
employee, or the like, or holding any position of management.,

{e) Gratuity means a payment, loan, subscription, advance, deposit of money, services, or
mnything of more than nominal value, presem or promised, unless consideration of
substuntinlly equal or greater value is received,

(f) Immediate Family means a spouse, children, parents, brothers and sisters, and such other
relatives as may be designated by the Ethics Commission,
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(g) Official Responsibility means dirccl administrative or operating autherity, whether

intermedinte or fimal, either exercisable alone ar with athers, either persanally or through
subordinales, (o approve, disapprove, or otherwise direct Mississippi sotion

(h} Purchase Request means that document whereby a using agency requests that a contract be

{1}

()

entered inte fora speeitied need, and may include, bur s not limited 1o, the description of the
requested service, expecied length of service, eriteria for evaluation, and information
supplied for the making of oy wrinten determination required by this Code.

Bona Fide Employee means a person employed by a prospective contractor and subject o
the prospective contractor’s supervision and control as 1o the Hme, place, and manner of
performance, wha neither exerts nor proposes t exent improper lnfluence lo solicit or obtain
Mississippi contracts. In determining whether o bona fide employment relationship exists,
the followmng tactors shoold be considered:

() whether the ernployment s continuous;

(2)  whether the person s subjeet 1o the supervision and control of the prospective
contracion

{3 whether the stze of any contingent fee s rensonoble (n relation to the serviee
performed:

(4)  whether the method of payment of the contingent fee is customary in the trude; and,
(%) whether the person i employed solely by the prospective contracior,

Bona Fide Established Commercial Selling Agency means a business that neither exens
nor proposes 1o exen improper influence to solicit or obtain public contmets. In determining
whether n business 15 a bona fide established commereinl selling business, the following

fnetors should be considered:

(1) whether the husiness is one which has either been netive for o considerable period
of time or is presently a going concern and 5 likely (0 continue us such;

() whether the business uses its own nume und iy charseterized by the customary
indicia of the conduct of a regular business;

(3)  the degree to which the business” activities are directed toward the solicitation of
contracts of the Stale;

(4)  whether the size of any contingent fee is reaspnable in relation o the services
performed; and,

(5}  whether the method of payment of the comingent fee is customiry in the trade.
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(k) Business Employee means a person, whether compensated or not, who performs personal
services for a business,

(1) Employee, us defined in Section |-201 (Delinitions, Emplovee), is hereinalter relerred 10 s
“Mississippi Employee.” Ax used throughout this seerion, the tetm "Mississippi Employee”
shall mcjude:

(1) o persun elected oo a Mississippi office;

(23 & non-elected person, whether appointed or selected through a personmel selection
procedure, receiving a salary, wages, or other compensation from the Stte: and,

(1) i non-compensated o minimully compensated person whe i perfiming personal
services for the State.

The term "Mississipp Employee™ does not include a person who, as an independent contractor, or
contract worker as defined i Mississippi Code Annotated § 25-9-120 (1) performs professional,
seientific, lechnical, or advisory service for o state apgency und who receives o fee, honoearum, or
similar congideration for the services performed.

6-201 STATEMENT OF POLICY

Public employment is a public trust, 1t is the policy of the Stae of Mississippi 1o promote and
balance the objective of protecting govermment micgrity and the objective af facilitating the
recruibment and retention of personnel needed by the State.  Such policy is implemented by
preseribing essential standards of ethical conduct without creating unnecessury obstacles to entering
public service, Public employees must discharge their duties impartially so a8 w assure fhir
competitive access 1o povernmental procurement by responsible contractors. Mareover, they should
conduct themselves in such a manner as 1o foster public confidence in the integrity of he State
procurement organization.  Additionally, Mississippi Code Annotated § 254101 states that “the
legislintire declires that elective and public office and employment 1s 0 public trust and any effor w
realize personal gain through allicial conduet, other than as provided by law, or as w natural
consequence of the employment or position, is & violation of that trust. Therefore, public servants
shall endeavor 1o porsue o course of conduct which will nol raise suspicion among the public tha
they nre likely 10 be engaged in sets thit ave in vielation of this trust and which will not reflect
unfavorably upon the ste and local governments.” To ochieve the purpose of this chapter, It is
essential that those doing business with the State of Mississippi also observe the ethical standards
preseribed hergn,

6-202 GENERAL STANDARDS OF ETHICAL CONDUCT
(n) General Ethical Standards for Employees.

Any atlempt to realize porsonal gain through public employment by conduct inconsistent
with the proper discharge of the emplovee”s duties is a breach of u public trust. In arder 1o
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fulfill this generml preseribed standard, emplovees must alse meet the specific standards set
torth in the remaining sections of this chapler,

(b1 Generul Ethical Standurds for Non-Employees.
Any eftort o influence any poblic employee. or contractor with the Stwle. Lo breach (he
standards of ethical conduct set forth in this section and the remaining sections of this
chapter 15 also a breach of ethical standards.

NOTE  The hewd oof eavh govermmenial body o sich official's dexipnee Iy eicorraged o explam
i o divenss af feast amnally with such official's employees the provisions of these regulations

6-203 EMPLOYEE CONFLICT OF INTEREST

(i) Conflict of Interest,
It shall be a breach of ethical standards for any employee to participate directly or indirectly
i i procurement when the employee knows that;

(1} the employee or any member of the employvee’s lmmediate thmily has o financial
interest pertaining 1o the procurement;

(21 o bustness or organization in which the emplovee, or any meinber of the employvee's
imimiediate lumily, has o Gnancial interest peraining 1o the procurement; or,

(3} any other person, business, ororganization with whom the employee orany member
of the employee’s immediate Tamily is negotiating or has an arrangemenl concerming
proapective emplovment bs involved in the procurement,

(b} Discovery of Actual or Potential Conflict of Interest, Disqualification, and Waiver.
Upon discovery of an actual or potential conflict of interest. an employee shall prompily file
a written sttement of disqualitication and shall withdraw from further panticipation in the
trnnsaction involved. The employee shall, o the same time, apply to the Ethics Commission
lor an olfigial sdvisory opinion as fo what further participation, i any, the emplovee may
have i the transaction.

i) Notice.

Notiee of this probibition shall be provided 1o sceordance with official opinions promulgated
by the Ethics Commussion.

NOTE. Sectton 6-200 (Employee Conflict of Interest covers instances in which a state employes
tvodvedd i procarestent (s aetively negotfating for employment with o coptracior or prospeciive
contractor. Sueh an emploves must disgualify himself or herself from participation in o procurement
imvolving such contractor or prospective comtragtar and apply 1o the Ethics Commission for an
afficial opinian of the statutory conflics of inierest prohihition relafing to thot procurement. Offers
aof employenent wnder certain clreumsiances may also be gratiities which are prohibited by Section
3204
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6204 GRATUITIES

It shall be o breach of this regolation Tor any person o oller, give, or agree o give any emplovee o
futmier employee, or tor any employee or former emplayee fo solicit, demand, aceept, or agree 1o
accept from another person, o gratuity or an offer of emplovment in connection with any declsion,
approval, disapproval, recommendation, or preparation of any pant of a progrm regoirement of &
purchnse request, 1t shall Turther be o bresch for any person (o influence the contemt of any
apecilication or procurement sundind, rendering of advice, investigation, auditing, or i uny other
advisory capacily in any proceeding or application, request for ruling, determination. claim or
coniroversy, or other particular matter, pertaining to any program requirement or proposal therefor
through the offering or giving of o gratuity. The prohibition against grauities preseribed in this
sewtion shall be conspledously set forth in every contract and solicitation therefor,

6-204.01 Gratuities Prohibition
6-204.01.1 Relationship of Gratuity

I peldition, the graoicy o offer of employment must be made in relation to any proceeding or
application, request for a ruling, determination, claim or controversy, or olher particular matter, and
in comnection with any decision, approval, disapproval, recommendation, preparation of any part of
A PrOgrm requirement of o purchise request, setion to influence the content of my specification or
provurement standard, rendering of advice, investigation, muliting, or other advisory capueity 1o
constitute a breach,

6-204.01.2 Fumily

This prohibition extends to the giving of gratuities to anyone on the state employee's or former state
employee’s behall such as a member of that emplovee's immediate family.

6-204,02 When Prohibition Againsi Gratuities Not Applicable
Section 6-204 (Gratities) does not prohabit:

() the solicitation or acceptance of anything of monetary value from a friend, parent, spouse,
child, or other close relntive when the elreumstances make i clear that the motivation for e
transaction is unrelnted 1o any procurement or progmem reguirement with the Stale and ts
based upon a personal or family relationship;

(b)Y the participation in the activities of, or the acceptance of un award for, o meritorious public
contribution or achievement from n charitable, religious, professionul, social, or lrternul
organization, or from a nonprofit educational, recreational, public service, or civie
organization;
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(e} neeeplanpce only on curment eustomury tlerms ol linance of o loan from a bank or other
linancial institution for proper and usual activities of stie emplovess, such as home
LERTHER P loans, of,

() seeeptunce of unsolicited ndvertising products or promotionn] misterinl, such o pens, pengils,
note pads, calendars, and other such items

6-204.03 Contract Clause

Phe following clanse shall be conspicuously sel forth in every contract and solicitation therefor
requiring Personal Service Contract Review Board approval:

REPRESENTATION REGARDING GRATUITIES

The badder, offeror. or contracror represents thar it has nor vielated, is not vielating, and promises
thest it wifl ot violate the prohibition against graniities ser forth m Section 6- 204 (Granwities) of the
Misvisafpd Personal Service Contract Procurement Regulations

6-205 PFROHIBITION AGAINST CONTINGENT FEES

{al Eﬂ-ﬂtlﬂlﬂﬂl Fees. 1 shall be o breach of ethical standards Tor a persan (o be retwined. or o
TELN o person, 1o Selicl or secure o slate contraet upon an agredment of understanding for a

commission, percentage. brokerage. or contingent fee, unless such an arrnngenent 1s fully
disclosed in writing.

(h) Representation of Contractor. [ivery person, belore being awarded  state contract, shall
represont, in writing, that such person has not retnined anyone in violution of subsection (o)
of this section. Failure o dis so constitutes a breach ol ethical standurds.

(¢) Contruet Clause. The representation preseribed in subsection (b) of this section shal] be
cotspiounusly set forth in every contract mnd soliciation therefor

6-205.01 Influence Peddling

e prohibition in Section 6-205 (Prohibition Againg Comtingent Fees) covers influence peddling
und particulurly that which might occur when n former state official (s hirod on o cantingent bosis by
i business seeking stare contracts.

6-205.02 Relationship of Commercial Selling Business to the Prospective Contractor

The relationship between o bona fide estublished commercial selling business and the prospective
contractor should be characterized by the following:

(n) the feex churged by the business mre commensurate with the mture and extent of the
business's services actually rendered 1w the prospective contractor;
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(b} the business has adequate knowledge of the service ol the prospective contractar which it
represents (o judee whether the jtem may be able 1o meet the state's reguirements, and,

(v} the relitionship between the business and the prospective contretor is or 12 contemplated (o
be continaing.

6-205,03 Improper Influence

A busimess employee of a commercinl selling business should be conclusively presumed not 1o
be bona fide if the Ethics Commission determines (hat improper influgnce hns been or is being
used 10 sucure o stnle contmet.

6-205.04 Solicitation Clauye

Every soliciiation for o service shall conspicuougly set [orth the following provision 1o be completed
andd subimitted with every prospective contractor’s bid or proposal lor those contraets which reguire
PSCRIY approval:

PROSPECTIVE CONTRACTOR'S REPRESENTATION REGARDING CONTINGENT FEES
The prospective confractor represents ax o part of sueh comtractor's bid or prapoesal thi sich
contractor hasthay noi fuse applicable ward or words) eetained any person or agency on o
percentage, commission, or other contingent arrangement fo secure His confract.

6-205.05 Informution on Contingent Fees

Any prospective conlmetor who has completed the cliuse set forth in Section 6-205 04 (Solicitation
Clause) in the aflirmative and is the apparently successful bidder or offeror shall submit the

following informaltion;

(a) the full name and business adidress of the business or person retained, and the type of
business orpanization;

(b} the relationship of the business or person to the prospective contmcior,
(e} the terms of the retemtion agreement or a copy ol such dgreemeit:
(i1} if sech person is a business employee;

(1) the duration of employment,

(2} whether that employee is on the contractors payroll for purposes of social secunty
and federul income x withholding; and,
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(3 whether that employee represents other businesses und, if 5o, the names
addresses of such businesges.

(] whether the business or person represents the prospective contructor on:
(13 both government and commercial business,
i) only povernment husiness; or,
(3} onlv the present contract;

(1) the extent of the duties of the business or person; und,

(2} the length of time the business or person has been engaged in o particular type of work and
hias performed this type of work for the contractor,

6-205.06 Contract Clause

The following clause shall be conspicuously set forth in every contraet und solicitation therefor
requinng PSCRB approval;

REPRESENTATION REGARDING CONTINGENT FEES

The contractor represents that it las wot retained q pergon o solicil or secure a State contract upon
dn agreerent or understanding for o commission, perceniage, rokerage, or contingent fee, excepy
iy dixclosed in the contractor s bid or proposal

6-206 RESTRICTION ON EMPLOYMENT OF PRESENT EMPLOYEES

Fscepl as may be perminted by regulations or rulings of the Ethies Commission, it shall be a breach
of ethical standards for uny employes who is participating directly or indirectly in the procurement
process 1o become or be, while such an employee, the employee of any person contmeting with the
governmental body by whom the employee 1s emploved. Additionally, Mississippi Code Annotated
& 23-4-10F (3 a) states that “no public servamt shall be o contractor, subcontractor or vendor with
the governmental entity of which he 15 0 member, officer, employee or agent, other than in his
contract of employment; or have o matenial linancial interest in any business which is o contracior,
subcomtractor or vendor with the povernmental entity of which he is a member, officer, employee or
agen! excepl as may be permitted by Mississippi Code Annotated § 25-4-105 (4)(d).

6-207 RESTRICTION ON FORMER EMPLOYEES IN MATTERS CONNECTED WITH
THEIR FORMER DUTIES

{n} It shall be a breach of ethical standards for any former employee knowingly o act us o
principal, or as an agent lor anyone other than the State in connection with any:
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{1 judicial or other proceeding, application, request Tor a nuling, or other determinntions:
{2) cantract)

(1) clatm; or,

i+ eharge or conlroversy;

in which the emplovee participated personally and substuntially through decision, approval,

tisapproval, recommendation, rendenng of ndvice, investipation. or otherwise while an
employee, where the State isa party or has u direct and substantial interest.

(b It shall be o breach of ethical standards Tor oy (ommer employee, within one yesr alter

6-208

cessilion of the lormer emplovee's ol Beal responsibility, knowingly to act as o principal, or
an agent for anvone other than the state, in connection with any:

(1) Judicind or other proceeding, application, reguest for u nading, or sther detesmimation,
(2}  contract

(3)  claim; o,

i4) charge or controversy;

in matters which were within the tormér emplovee s official responsibility, where the State is
u party or hos a direct or substantinl interest. Additionally, Mississippi Code Annotmted § 25-
d- 105 (3)(e) states tha “no public servant shall perform any service for any compensation
lor any person or business after termination of his office or employment in relation 1o any

euse, decision, proceeding or application with respect to which he was directly concemed or
i which he personally participated during the period of his service or employment

DISQUALIFICATION OF BUSINESS WHEN AN EMPLOYEE HAS A FINANCIAL
INTEREST

It shnll be n breach of ethical standards for w business in which an employee bas o financial interest
knowingly to aut s o principal, or as an agent for anyone other than the state, in connection with any:

(a) judicial or other proceeding, application, request for a ruling, or other determination;

() contrnct;

¢} claim: or,

(d} eharge or controversy,
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in which the employee either participates personally and substantially through decision, approval,
disupproval, recommendation, the rendering of advice, investigation, or otherwise, or which is the
subject of the employee’s official respomsibility, where the stite is o parly or bas o direct and
substantinl interest,

6-210 RESTRICTION ON EMPLOYEES PURCHASING UNDER TERMS OF A STATE
CONTRACT

Mississippl Code Annotated § 25-4-105 (1) states, "No public servant shall use his ofTicil position
to obtain pecuniary benefit for himsell other than that compensation provided for by law, or to obiain
pecunmry benehit for any relative or any business with which he is associated.”

In layman's teems, this means that anyone purchoslng services bs free 10 negotine the best price
posaible with the seller but any stiempt to e the sale to o state contract based upon emplovment with
A governmental entity could be congidered to be a violation of the ethics law.

6-211 USE OF CONFIDENTIAL INFORMATION

It shall be u breach of ethical standards for any emplovee or former emplovee knowlngly 10 use
cambidential information for actual or anticipated personal gain, or for the actual or anticipated
personal gain of uny other person, Additionally, Mississippl Code Annotated § 25-4-105 (5) stites
that “no person may intentionally use or disclose information galned b the course of or by resson of
his official position or employment as a publie servant in any way that could resull in pecuniary
benefit for himsell, any relative, or any other person; if the information has not been communicated
0 the public oris not public information.”
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CHAPTER 7
7-101  GENERAL PROVISIONS

This chaprer provides the admimstranve procedures for submitting required documentation 1o
Implement state apency coniraet requests for personal services.  For the purposes of 1hese
procedures, o service contrael is defimed as an agreement for the provision of services between an
agency under the purview of the MSPB (unless exempt Trom the PSCRB) and o provider of the
serviees,

7102 PROCEDURES FOR PROCUREMENT

Pursmant to the provisions of the previous chapters of these regulotions, the total wmount of the
contract shall be wsed 1o determine the appropriate procedures for procurement of services us
Tollows:

(0} Service contracts for $50,000 or less may be procured from any source following npency
rules and regulations;

(b} Service contracts greater than $50,000 and nol exceeding $100,000 may be procured
lrom the lowest acceplable bidder after obtaining three written quotes in conformity with
the small purchases provisions of the regulatlons,

{¢) Service contracts over $100,000 may be procured from the lowest bidder or the best
proposil alier advertising and soloiting for bids or proposals in sccordance with PSCREB
regulations, and subject to approval by the PSCRE;

(d) If the cumulative total of multiple service contracts between an agency and one vendor
exceed $100,000 then SPAHRS will automatically rowe the contract 1w ihe PSCRE for

approvil;

(¢} Procedures and regulations regarding sole-source procurement are addressed in 3-205;
and,

(1) Procedures and regulations regarding emergency procurement are addressed in 3-206.

7-103 PRE-REVIEW OF INVITATIONS FOR BIDS AND REQUESTS FOR
PROPOSALS

An Invitation for Bid (hereafter “IFB™) or Request for Propoesal (hereafier “RFP™) for a contract

under the purview of the PSCRB may be electronically submitted to the PSCRB stafl for
consuliant review prior to adveriisement or issuance, The PRCRD staff will review the IFB o
REP specifically to evoluate compliance with the PSCRB regulations. The P'SCRB consultun
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will notify the agency of necessary and/or suggested chonpes. Responsibility lor all (FB and
RFP contenl rests with the agency.  Approval of the TFB or RFP by PSCRE stafl does nof
gumnies ppprovel of the contract by the PSCRB.  Agencier are encournped o allow as much
time in advanee ol advertisement ax possible for this review. The PSCRB stafl will require o
minimum of five warking dayvs for review ol an [FB or RFI? packet which totals 50 poapes or leéss
(including attachments) and seven working days for review of a packet of more than 50 pages,

7-104 SUBMISSION DEADLINES

The PSCRB will hold one regulurly scheduled meeting the second Thursday ol every month,
unless a special meeting is called by the PSCRIR Chainman, Notwee of meetings may be foumd
posted on the bulletin board located on the first floor lobby of the MSPD building, the MSPB
wihaite, or by calling the PSCRE office (601-3596517). All controct packets must be submitted
for appraval i SPAHRS and by electronic submission through the PSCRR's E-Application
system, in their entirety,  Submission 10 PSCRBE must be ot least 15 working doys privr (o the
scheduled PSCRE meeting date in order 1o be congidered (or placement on the agenda for board
anetion; however, if an IFB or RIFT has been pre-reviewed by the PSCRB stafT as provided in 7
103, the electronic submission o PSCRE moay be 10 working deys prior (o the meeting

7-105 DEADLINE EXCEPTION REQUESTS

A request Tor excephion o the 15 day submigsion deadline {or the 10 day deadline [or
preapproved 1FB's and RFP's) must be submitted in writing direetly 10 the Chairman of the
PSCRB (MSPH Executive Director) and must contain a detailed account of the circumstances
justifying the exeception. The witten request must be signed by the Agency Head, All such
exception regquests must be approved by the Chairman, in his or her discretion, in order for the
proposcd contract o be placed on the agenda for the next PSCRB meeting.  Submission of o
request for dendhine exception does not gunrantee placement on the agenda

7-106 REGULATORY BOARD APPROVAL

For contracts under the purview of the PRCRE, the cootract ond the supporting procurennt
information should first be submitted W the appropriate regulatory board (i required by the
procuring agency’s rules) prior to submission to the PSCRB. If the apency’s repulatory board
suthorizes the agency o proceed with the procurement, then the agency should submit the
vontrael and supporting procurement information to the PSCRB Tor approval.

7-107 NEW REQUEST

A new request shall be defined as the mital submission of o contract Tor the performance of
specilied confrctunl servioes

7-108 RENEWALS

A request (o renew an existing PSCRB-approved contract for the next fiscal year 18 w0 be
electronically submitted to PSCRB no later than May 15, along with all supporting
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documentation.  If approval by an appropriste regulatory bourd is required. such approval must
be obtained in sufficient time for the May 15 PSCRB deadline o be met.  Any request for
exception 1o this dendline must follow the sime procedure as outlined in 7-105 (Dewdline
Exception Requests).  Spending authority for the eurment term of the comtact should be
requested.  Authority Tor any optional renewal veurs should be requested when the contmet is
rengwed.

T-10%  MODIFICATIONS

A teguest 1o modify an existing PSCRB-approved comtragt is o be submilted to the PSCRB ot
leasy 15 working days prior to a PSCRB meeling date which precedes the modification effective
dite, Any request for exception 1o this deadling must follow the same procediure us outlined in 7-
105 (Dendline Exception Requests), Modifications shall not grant extrs compensation, fee, of
allowance o any contractor wfler service is rendered or contract s made, unless compensated
within the contract itsell or unless (he scope of service i3 increased. The extension of a contract
15 eonsidered 4 modification wherein (he specified contractunl services have not been completed
bry the end dove stipulated in the original lerms of the contrust, Modifications cannot be made 1o
expired contrsets

7-110  EMERGENCY CONTRACTS

Emergency contracts will b reviewed by PSCRB stalT for technieal complinnee and the sl
will notify the agency of any problems found; however, it is the reaponsibility ol the agency 1o
correct uny errors, Emergency contracts will be presented 1o the PSCRI at jts regular meeting
and will be included in the minutes of said meeting, but no action is required by the PRSCRB as o
these contracts, This provision is st intended to prevent the PSCRE from raking o repon ns
provided in 3-602.01 (Statutory  Authority 10 Audit) or 10 ke other setion s deemed
Appropriaie.

7-111  PROTEST DOCUMENTS

Agencies shall submit, with their contract approval request, documentation sl by thelr
executive director, agency head, o his or her designee certifying that uclequate time to protess
has been given to all prospective contractors and that no protests or potential protests are known
1o the apency or any agency employees. If o protest is known, the agency shall disclose the
subject inatter of the protest, state whether (he protest haa been resolved, and explain the
ayency's determination concerning the protest.

7-112 UTILIZATION OF STATE PROPERTY BY CONTRACTOR
I contractor will be utilizing State property (office space, equipment, ete.) for the provision o
services, the procuring agency shall submit u written notification 1o the Hond Commission

explaining the property o be used. A copy of this letter must be submitted 1o the PSCRE as part
of the procurement packel
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7-113 TRANSFER OF SPENDING AUTHORITY

An ageney wishing 1o transfer contrnct spending authority from one fscal vear 1o the next mus
do so prioe o the end of the fiscal year (une 30), Al necessary spending authority must he
encumbered by the end of the fiscal vear as required by State low. PASM table dates will niot be
mindified to allow for the encumbrance of additiomal authority after the fiseal year hos expired.

7114 EXECUTED CONTRACTS

After approval of a contract by the PSCRB. the contract may be executed by the nuency and
vendor and o copy of the executed contract must be electronically submitted w the FSCRA as
soon m practicable. The exceuted contrict must be ldentieal to the proposed contruct spproved
by the PSCREB. 1 o change is 10 be made 1o the conimel aller approval by the PSCRE bul belore
execulion, the change must be brought before the PSCRB for approval

T-115 SPAHRS PROCEDURES FOR PSCRB CONTRACTS

7-115.01 Entering Contract Information in SPAHRS:  An agency should enter complete
contract information iota the SPAHRS system and transmit it electronically 1o the PSCRE for
review. The Request for Contract Personnel Serviees Approval form must be completed in full,
lollowing all applicable requirements by the Tniemal Revenue Code 10 determine contract tvpe,
all DFA requirements for vendor eodes, socinl security numbers and commodity codes, nnd all
PSCRR  requitements detniled w the Mississippd  Personal Service Contract  Rules  and
Regulations. Only one contract service type may be entered [or each request.  Agencies must
submit necessary vendor codes with vendor number/social security number in SPATIRS,

7-115.02 Requests to Modify: Hequests to modify the terms of previously PSCRB-approved
contracts are (o be resubmitted to the appropriate regulstory board (if applicable) and approved
by thut board prior 1o submission 1o the PSCRB,  Along with the amendment medifying the
original contract terms, the approved SPAHRS entry must also be modified,

7-115.03 Terminntions: Agencies must notifly the PSCRB upon termination of previously
approved contracts for personal services or the completion of the performance of services prior
to the eviginal terms of the contrae! (expirmtion date). The spending authority request should be
modified (o reflect the ol doller wmount expended.  This modification must be transmitted (o
the PSCRE for approval.  Alter approval of the modified amount, o termination date should be
entered into SPAHRS, The original approved end date remaing the end date approved by the
PSCRB. A termination date 1s entered in the “Termination Date™ field in SPAHRS,

T-115.04 Options to Renew: Options (o renew which are not exercised by the agency will be
tregted as o lermination by the PSCRHB,
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APPENDIX A

AGENCY NO. | AGENCY NAME MASTER NO.
071 Attorney Cieneml il
111 seeretary of Sune 111
155 Audit Departiment 155
160 Personme] Boand 160)
1113 Dhivision of Budgel & Policy Development 161
131 Office of Adminisirative Services 6]
|61 Fimance and Administrution 1!
162 Drivision of Support Services L]
163 Office of Tort Claims 161
17 Treasury - State 17
172 Irensury = MPACT 17
173 Henlth Care Expendable Fund Board 171
| 74 MS Alfordable Collepe Savings Plan 171
|81 Tax Commission |81
|R3 Claming Commission | K3
201 Ed. Dept, Consolidated Education Programs 201
203 Ed. Dept. Minimum Program 20
200 Ed. Dept. Vocational & Technical 201
23] Blind School 201
231 eaf School 201
213 Blind & Deal Sehool (]|
245 Library Commission 245
247 ETV Authority 247
301 Health Board 1
134 Division of Spinal Cord and Health 330
134 Special Disability Progmm 130
331 CHTice of Vocational Rehnb 130
333 Office of Disability Det Services 130
334 Office of SP Services for Ind. With Disability 330
3449 DRS. Support Services 130
651 Div, OF Voe. Rehab For The Blind 130
371 Mental Health Department it
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AGENCY NO. | AGENCY NAME MASTER NO.
372 Fast M5 State Hospital Memal Health E¥h
73 Ellisville Sute School - Mentnl Healtl 171
¥4 Mississippl State Tospital 3Tl
37T Ellisville Schoal Farm 371
119 Dirug & Aleohol Seetion 371
AR Boswell Regional Center 171
RS MNorth MS Regional Center 171
Ihe Central MS Residential Service i
101 Routh MS Sute Hospital 171
32 Juvenile Rehab Facility Centet 371
3493 Specilized Treatment Facility 37
186 Hudspeth Reygional Center 371
ART So, MS Regtonal Cemer i
hE MNorth MS State Hospital 371
a1 Agnculre & Commeree Deparment 401
408 Plant Industry Div - Agriculture & Commesce 401
408 Farmers Central Markel - Agricaliure & Comm. 401
4012 Agriculture 7 Commerce — Grain Division 401
15 Divigion of Communily Development 411
411 Mississippi Development Authority al|
414 MDA — Division of Support Services 411
427 Agriculiure & Commerce - Animal Health Board 427
430 Fuir Comimission 430
450 Department of Marine Resources 450
451 Forestry Commission 43
454 MS Institute for Forest Inventory 451
460 Wildlife and Fisherics 468
462 Wildlife Cons - Musewn Natural Science 46K
A6k Wildlife and Fisheries 46K
470 Parks und Recreation Ao
471 Department of Environmental Quality 471
471 Office of Geology and Energy 471
474 Office of Land and Waer 471
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AGENCY NO. | AGENCY NAME MASTER NO.
400 THTice ol Pollafion Tontrol 441
472 Grraned Gull” Military Monument Comn, 472
475 Archives and History 475
AR0 Pat Harnson Waterway [Hstnct 480
482 Penr] River Basin Developmeni District 482
ART Pear] River Valley Water Supply Distriet 487
488 Tombigbee River Valley Water Managemeni ARH
491 Uil & Cias Board 491
4497 Soil & Water Conservition Commission 447
500 lnsurnnee Department 500
502 State Fire Academy S(H)
510 Bunking & Consumer Finunee - CFF 511
Al Banking 7 Consumer Finanee Department 511
530 Public Employees Retlirement System 530
531 Corrections Departinent - Institutions 551
557 Corrections - Medical Services 551
558 Corrections - Farming Operetions 551
559 Parale Board 531
601 Depurtment of Information Tech Services G0p
571 (fTice of Youth Services tr54)
647 Jobis Program 650
648 Child Support (50
649 [IHS - Division ol Suppart Services 5

63 Office of Economic Assistance/Community Service 650
fis2 Division of Employment and Training 6
Bl Division of Aging and Adult Services G50
fla| Division of Community Services 650
6652 OfMce of Social Services 650
fifrd Division of Soewl Services Block Gramt 650
ol Divigion of Children and Youth i)
667 Welfure Restructuring Program 630
65 Medicnid Division (65
671 Employment Security Commission 671
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AGENCY NO. | AGENCY NAME MASTER NO.
[ Workers Compensation Conimission 4
7 Dhvision of Public Safety Planning m
127 Public Safery Couneil on Aging Tt
711 Division of Safety Putrol T
712 DPS - Division ::f‘Suppnt't Services 11
713 Division of Crime Luboratories i
14 v of Law Enforee Traimng Academy T
T Division of Medical Examiner EaE
742 Office of Law Sumndards & Traiming Ak
3 DS Emergency Telecommurientions 71
744 County Jail Standords & Trining 711
718 MNarcotics Bureau T
731 Veterany AlTairs Roard 131
734 Veterans' Home Purchase Board 134
811 Public Service Commission H11
812 Public Utilities Staft K12
N24 Dental Examiners Board K24
A25 Agricultural Aviation Board K235
A28 Board of Physical Therapy K28
B9 Medical Licensure Board K29
830 Cosmetology Foard B30
B3I Renl Estate Appraiser License & Cert. Board B31
832 Real Eatate Commission Riz2
B33 Funeral Services Board LER!
834 Public Contractors Board B34
Kif Mursing Home Administrators Boasd B3t
LED Nursing Board 83K
839 Motor Vehicle Commission 819
LR Barber Examiners Board gl
B Public Accountaney Bonnd 841
B42 Professional Engineers & Land Surveyors H42
§43 Athletic Commission §43
B 5 Pharmacy Howrd B45
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AGENCY NO. | AGENCY NAME MASTER NO.

LETH Archifeciure and Tandscape Board 2
#od) Veterams Memorinl Stadium 161

K04 Arta Commisslon H6S
b 1iT3) MS Auctioneers Commission AT
720 Emergency Mamagement Agency 20
BG7 Bomrd of Registered Mrofessional Ceologists 867
Rivd Board ol Socinl Workers & Muorriage/Family Therapists BGK
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APPENDIX B

Request for Proposal
To Provide A
Professionsl Consultant

Mississippl State Personnel Board
301 North Lamar Street
Juckson, MS 39201

RFP N0, 9B-02-SPR

Contact Person;  Johin Smith
fil}] -QO-GRGG
Fax Mumber:  60]-0009. 0040
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MISSISSIPPI STATE PERSONNEL BOARD
301 North Lamar Street, Suite 100, Jackson, MS 319201
(601) 359-6517

INVITATION: Written proposals subject to the conditions herein stated and attached hereto,
will be received at this office until Tharsday, May &, 2010, ot 2200 pon. local time for furmishing
the services ns deseribed below for the Mississippi State Personnel Board.

DESCRIFTION: The Mississipp State Personnel Board (SPIY 8 hereby reguesting wrilten
proposals to provide a professional consultont.

The Mississipp Stte Personne]l Board will receive proposals from firms  having specilic
experience and qualileations in the area jdentified in the soliciation.  For consideration,
proposals for the project must contnin evidence of the N’y expenence and abilines in (he
specified mrea and other disciplines directly related to the proposed service,  Other inlormation
required by the Mississippi State Personnel Board may be inchuded elsewhere in the soliciation.
Unless otherwise stated, all offerors shall provide profiles snd resume's of the staff to be assigned
i the project, references, illustrative examples of similar work  performed, and any othes
informtion that clearly demonstrotes the offeror’s expertise in the aren of the soliciation,

A selection commitiee shall review and evaluate all replies.  The selection committee will have
only the response w the solicitation o review Tor selection of finalists, 10, therelore, importan
that respondents emphagize specific information pertinent o0 the work,  Eviluation of the
responses will be based on the following eriteria:

A, The overall quality of the proposed plan for perfarming the required services--the plan
should rellect an understanding of the project and its objectives. Consideration will be
given 1o the completencss of the response to the specific requirements of the solicitstion,

I3, Proposer's obility o provide the required services as rellectedievidenced by qualifications
{education, experience, ete.).  This includes the ability of the proposer to provide n work
product that is legally defensible,  (Very Tmportant)

C. The persommel, equipment, lacilitics, and hnancial resources to perform the Services
currently available or demonstrated (o be made available ot the time of contracting.
(Importani)

. A record of past performance of similar wark,  (Critical)

E. Price.  (lmpartani)
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[nguires reparding this Reguest tor Proposal
must be directed to:

Jobm Smith, (TITLE)
MBS Stale Personnel Board
301 ™., Lamar Stréel
3 Building, Suite 100
Jackson, MS 39201
(60 ) 9904040

PSCRE Rules snd Regulntions (Elfective 3/12010)

Proposals and attachments must be submitted
i

Jim Smoth, (TTTLE)
MAS State Persomned Board
301 N, Lamar Streel
30 Building, Suite 100
Jockson, MS 39201
(601 ) GOUAI



1.0

1.1

- MISSISSIPPI STATE PERSONNEL BOARD
301 NORTH LAMAR STREET, 301 BUILDING, SUITE 104
JACKSON, MISSISSIPPI 39201

SPECIFICATIONS, TERMS AND CONDITIONS FOR PROFESSIONAL
CONSULTING SERVICES

"
General Statement:

The Mississippi State Personnel Board (hereafier sometimes “MSPR™), in order o ensure
that selection procedures tor screening applicants for jobs with the state service m
Mississippi are job related and lepally defensible, 15 desirous ol seeuring the services of o
professionnl consultant.  Additional information muy be obluined by written request o
Jiw Smith, MS Stare Personnel Bogrd, 300 N Lamar Sireed, 300 Builiing, Sulie 1N
Jacksom, My 39201

Detailed Minimum Specifications:

Devise o writlen proposdl that will ensure that selection procedures for screening
applicants for jobs with the state service of Mississippt are job related and legally
defensible.  All information, resulis, conclusions, studies and other data arising out of the
consultant's performance may be utilized by the stote o ltigation.  The written proposal
should be such that it elenrly and fully exploing how the consultant will,

(1} provide expertise in conjunction with the development of vahid job descriptions
with essential functions in compliance with federal law, specifically, the Americims
with Drisabilities Act (ADA);

(2} provide (ob related minmum gualifications tor job classes selected or identificd by
the Mississippl State Persomnel Board and provide a recommendation on the
continued utilization of 1ests, where applicable, in association with these job reluiel
mdnbmum qualifications,

(3} provide professionally developed job descnptions with job related mammum
qualifications and essentinl fumctions in compliance with federal law, with
necessary  documentition aa professionally  appropriate for establishing  job
relmtedness; and,

(4}  provide job class specifications in both hard copy (paper) and electrome formats
{The State Personnel Board vses Microsoft Word and Adobe to maintain its curment
job class specifications docurnents,  Special festures of Word are used 1o formao
the documents.  The consultunt submitting the proposal will be required 1o provide
clectronic files in the format specified by the Mississippl State Personnel Booand.
Special formatting codes, file naming conventions, and other instructions will be
providied 1o the consultant at the time of the award,  As an option, the consultant's
proposal  should provide provision of all documentation in PIYF Tormat,
Electronic files are to be provided in Microsoll Word and I'DF forma,),
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2.0

I'he price submitted shall reflect o total cost for ench successtully completed job
description provided loreach job ¢lass, specilying the total number of job descnptions that
the consultan van successfully complete no later than May 31 of each fiscal vear, The
MEPE stafl will provide the consultant with lists identifying the specilic job classes for
which these services are 10 be performed.  Completed job descriptions must be delivered
to MSPB for review as follows:

{1y The Orst batch must be dellvered no laer than three months after the
commencement of the conteact with a minimum of 15 job descriptions being
aubmitted for review

() All other batches must be delivered each month therealter with o manimum ol 17
[y descriptions being submitted for review each month

The period of performance of this service is for fiscal years 2011 through 20013 {luly 1,
2000 - June 30, 2013} The contract is renswable for o penod of two years for liscal year
2000 - 2015 conditioned upon the receipt of state funds and satisfactory performange
during prior fiscal yvears as determined by the Stote Personnel Director,

CONSULTANT'S WRITTEN PROPOSAL SHALL CONTAIN THE FOLLOWING
MINIMUM INFORMATION:

(1) nme of consultant, location of consultant's principal place of business, and he
place of performance of the proposed contract,

(2} see of consultan's business and the averape number of employees over the past
three (1) years,

(30 resume’ listing obilittes, qualifications and expenence of all individuals who will be
assigned to provide the required services:

(4] listing of three gontracts under which services similar in scope, size, or discipling
were performed or undertnken, including ot feast two (2) references for curvent
vontracts or those awarded duning the past three (3) vears (On a proposal form, list
three (3 ) projects 1o include the names aml addresses of the projects, the scope of
the project, and the names and telephone numbers of the clients for reference
purpotes,  All information an the proposal form must be completed.  [ncomplete
or unsigned proposal forms will be rejected. );

{5} plan giving as much detail as is practical explaining how the services will he
performed; and,

(6}  anestimate of price.
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4.0

5.“

6.0

INSURANCE REQUIREMENTS

Phe suceessiul offeror/proposer will be required 1o procure amd maintain errors and
enmiesions/ prolessional lability coverage n the amount of:

$250,000 per occurrence for Fiscal Year 2011;

$280000 per oeeurrence for Fiseal Year 2012,

$250,000 per vecurrence Tor Fiscal Year 2003,

SE00.000 per oceurrence Tor Fiscal Year 2004; and,

H00000 per oceurrence Jor Fisonl Year 20035 (provided renewal option is exercised); and
oller proof of such coverage. Prior (o the execution of the contract, proof of such covernpe
shall be provided, Should the centificate expire during the term of the contract, il s the
responsibility of the vendor to provide copies ol the current insurance certificane,
RENEWAL OF CONTRACTS

The comract may be renewed at the discretion of the agency upon written nolice 1o the
contractor it least 6l days prior w0 the contrmet mmmversary date Tor a period ol ope year
urder the same prices, terms, wd conditions as in the orginal contraet. The ol mumber

of renewal years permitted shall not exceed two

COMPENSATION FOR SERVICES WILL BE IN THE FORM OF A FIRM FIXED
PRICE AGREEMENT

REJECTION OF PROPFOSALS

Proposils which do net conform to the requirements set forth in this REF may be rejected
by MSPI.  Proposals may be relected lor rensons which inelude, bul are not limited 1o, the
lollowing:

(1) the proposal contains unauthorzed amendments 1o the requirements of the REF;

(2)  the proposal s conditional;

(3)  the proposal is incomplete or contains irregularitics which make the proposal
indefinite or ambiguons;

(4)  the proposal Is received late;
(5)  the proposal is not signed by an anthorized representative of the party;

(6} the proposal contains false or misleading statements or references; ad,
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10.0

11.0

12.0

(K the proposal does not offer w provide all services required by the RFP.
ACCEFTANCE OF PROPOSALS

MEPH reserves the pht, in s sole discretion, o waive minor imegularitics in proposals
A manor irregulanty iz a variation of the RFP which does not allecl the price of the
proposal, or give one party an advantage or benefit nol enjoyed by other parties, or
wdversely impoct the interest of MSPR. Watvers, when granted, shall in no way modifly
the REP regquirements or excuse the party Trom Tull complisnee with the REP specilications
i either contract requirements, i the pany is awarded the contract

DISPOSITION OF PROPOSALS

All submitted proposals became the property of the State ol Mississippi.
COMPETITIVE NEGOTIATION

The bidding method to be uxed B8 that of competitive negotintion from which MSPE s
secking the best combinstion of price, experience and quality of service.  DHscussions may
he conducted with offerors who submit propoesals determined 1o be reasonably susceptible
ol being selected lor sward. Likewise, MSPR also reserves the nght to accepl any
propossl as submined for contract award, withow substantive negotiation of offered wrms,
services or prices.  For these reasons, all parties are advised to propose thelr most
favorable terms bnitially.

RFP DOES NOT CONSTITUTE ACCEPTANCE OF OFFER

The release of the Reguest Tor Proposal does nol constitule an acceplance of any oller, nor
does such release in any way oblipate MSPH 1o execute o contract with any other party,
MSPR reserves the right to secept, reject, of negotiate any or all offers on the basis of the
evaluation criteria contained within this document.  The final decision 10 execute n
contract with any party rests solely with MSI'I.

EXCEPTIONS AND DEVIATIONS

Offerors wking exception 10 any pan or section of the soliciation shall indicate such
exceptions In the proposal and shall be fully described,  Failure to indicate uny exception
will be Interpreted as the offeror’s intent 10 comply fully with the requirements os written,
Conditional or qualified offers, unless specifically allowed, shall be subject 0 rejection in
whole or in puri.

NONCONFORMING TERMS AND CONDITIONS

A proposal that includes terms and conditions which do not conform to the terms and
conditions in the Request for Proposal is subject 1o rejection as non-responsive.  MSP'B
reserves the righl o permil the offeror to withdmw nosconforming ferms and conditions
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13.0

14.0

15.0

16.0

17.0

18.0

[roim its proposal prior to a0 determination by the Mississippl State Personnel BRoard of
non-responsiveness based on the subrmission of nonconforming terms and conditions.

PROPOSAL ACCEPTANCE PERIOD

The onginal and Dive (3) copies of the proposal and all attachments (six (6) copies wial)
shall be signed and submitted in a sealed envelope or package 1o i Smith, 300 N Lamer
Stiwot, I Ruwiddding, Swire 100, Jackyon, MY 39200 no laver than two o'olock PTG
Thursday, Muy 6, 2000, Timely submission of the proposal bs the responaibility of the
offeror, Oifers received after the specilied time shall be rejected and returned o twe
offeror unopened.  The envelope or package shall be marked with the proposal opening
date and wme and the number of the request Tor proposal.  The time and date of receipt
shall be indieated on the envelope or package by the MSPB Buginess Clice.  Pach page
of the proposal and all attachmems shall be identified with the namme of the olleror

EXPENSES INCURRED IN PREPARING OFFERS

MSFI accepts no responalbility for any expense incurred by the offeror in the preparation
and presentalion ol an offer,  Such expenses shall be bome exclusively by the ofteror

PROPRIETARY INFORMATION

The ofteror/proposer should mark any and all pages of the proposal considered 10 be
proprictary information which may remain confidential in accordance with Section
25-61-9 and 79-23-1 of the Mississippi Code. Any pages not marked sccordingly will be
subject wo review by the general public after award of the contract, Requests 1o review the
proprictary mformation will be handled in accordance with applicable legal procedures

ADDITIONAL INFORMATION

Questons about this Request for Proposal must be submitied inoweting 1o Jodme Smigh ol
f300 N Lamar Strevt, 300 Budlding, Suite 1N, Jacksan, MS 392014 fax number
6019909990 Offerors are cautioned that any stitements made by the contsel person
that materially change any portion of the Reguest for Proposal shall not be relied upon
unless subsequently ratified by a formal written amendment (o the Request for Proposal

DEBARMENT

By submitting s bid, the bidder certifies that it is not currently debarred lrom submitting
bids for contracts issued by any political subdivision or agency ol the stale of Mississippl
vl thist i1 b8 not an agent of o person or entity that i currently debarred from submiting
bids for contrmets issued by any political subdivision or sgency of the state of Missigsippi,

REQUIRED CLAUSES FOR PROCUREMENT

PHCRB Rules nnd Regulations (Effective §/1720140) 8
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18.2

183

18.4

Acknowledgement of Amendments

Oiferord shall scknowledge receipt of uny omendment 1o the salicitation by signing and
returning the amendment with the propogal. by identifying the amendment number and
date 10 the space provided for this purpose on the proposal form, or by letter. The
acknowledgment must be receved by the Mississippi State Personnel Board by the time
mind at the place specified for receipt of proposals.

Certification of Independent Price Determination

The bidder certifies that the prices submitted in response to the solicitation have heen
areived at independently and withow < for the purpose of restncting competition - uny
consuliation, communlcation, or agreement with nny other bidder or competitor relating o
those prices, the mtention e submit o bid, or the methods or Tactors wsed o caleuluie the
prices bid,

Prospective Contractor's Representation Regarding Contingent Fees (7o be placed in
prospective confractor 'y regponde bid or proposal )

'The prospective contractor represenis as a part of such contractor’s bid or proposal thai
such contractor has‘hns not (use applicable word or werds) retnined any person of agenoy
on a percentige, commission, or other contingen! arrangement 1o secure this conlmet

E-Verification

Contrwetor represents mnd warrmnts that it will eosure 1s complionee with the Mississippi
Employment Protection Act (Senate Bill 2988 lrom the 2008 Regular Legislative Session)
and will register and participate In the siatus verification system for oll newly hired
employees. The term “emplovee™ as used herein means any person that is hired to perform
work within the Stale of Mississippi. As used herem, “stafus venlication system”™ means
the illegal fmmigration Reform mnd Immigrmtion Responsibility At of 1996 that s
operated by the United States Departiment of Homelond Security, also known as the
E-Verily Program, or any other successor electronic verification gystem replacing the
E-Verify Program. Contractor agrees to maintain records of such compliance and, upon
request of the State, 1o provide a copy of each such verification o the State. Contractor
Farther represents and warrmmts that any person assigned (o perform services hereaflir
meets the employment eligibility requirements ol all immigration laws of (hese woarranties,
the: breach of which may subject Contractor 1o the following:

a) Termination of this Agreement and ineligibility for any state of public contract in
Mississippi Tor up o theee (3) vears with notice of such eancellation/termination being
macde public; or,

b} The loss of any license, permit, certification or other document granted 1w Contmetor

by an agency, department or governmenial entity for the righl to do business in
Mississippi for up to one (1) year; or,

PSCRH Hules and Regulntions {Effective S1/20100) 4



18.5

18.6

18.7

19.0

19.1

192

¢} Both, In the evenl of such termination/cancellation, Cantractor would alzo be lable fiy
any additional costs incumed by the State due o Contret cancellotion or loss of Heense
0o permi

E-Paymeni

Contractor ngrees o accepl all payments o United Stales currency vin the Stote of
Mississippi’s electronte payment and remittianee vehiele. The agency ngrees 1o make
payment in secordance with Mussissippi law on = imely Paymens for Purchases by Public
Bodies," Section 31-7-301, et seq Mississippi Code Annotated, as amended, which
penerally provides for paviment of undisputed amounts by the agency within fory-five (45)
diys of receipt of Invoice

Representation Hegarding Contingent Fees

The contractor represents that it hos pol retained o person 1o solicit or secure o St
contraot upon an agreement of understanding for o commission, percentuge, brokenipe, o
contingent fee. except as disclosed in the contractor’ s proposal

Representation Regarding Gratuities

I he offeror, or contracion represemts that it has pot violsed, is not vielating, and promises
that 1t will not vialate the prohibition against gratuities set forth in Section 7-204
{Ciratuines) of the Mississippt Personal Service Contract Procurement Regulations.

STANDARD TERMS AND CONDITIONS WHICH WILL BE INCLUDED IN ANY
CONTRACT AWARDED FROM THIS RFP

Applicable Law

The contrnct shiall be governed by and construed in pecordance with the laws of the Stale ol
Mississipm, excluding ity conflicts off lTaws provisions, and any litigation with respect
thereto shall be brought m the courts of the state.  The contractor shall comply with
applicable federal, state, and local laws and regulations.

Avuilability of Funds

It Is expressly understood and agreed that the obligation of the State to proceed under this
agreement is conditioned upen the appropriation of funds by the Mississippi Stae
Lepislture and the receipt of stite and/or federal Rinds, 11 the funds anticipated Tor the
continung fulfillment of (he agreement are, al anytime, ool forthcoming or insufficient,
either through the failure of the federal governmen w provide funds or of the Stme of
Mississippi to appropriate tunds or the discontinuance or material alteration of the program
under which funds were provided or il funds are not stherwise available 1o the state, the
state shall have the night upon ten (10) working days writlen potice 1o the contractor, 1o
terminute this agreement withoul damage, pennlty, cost or ex penses to the state ol any kind

PECRD Rubes and Regulations (Effective 2/ 012010) LU
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19.4

19.5

whatsoever.  The effective dime of termination shall be as specified in e notice of
termination.

Procurement Regulations

Ie contract shall be poverned by the applicable provisions of the Personal Service
Coniract Review Board Regulations, a copy of which is available at 301 North Lamar
Street, Juckson, MS, for inspection

Confidentinlity

The contractor shall agree 10 assure the confidentinlity of any records obtained from the
State Personnel Board as required by stite and federal privacy laws. No {nlormation,
documents or other material provided to ar prepared by the contenetor deemed conlidentinl
by MSPH pursuant to state and ledvral privacy lows, shall be made available (o any person
or organization without the prior approval of MSPR.  Any lability resulting from the
wrongliul disclosure of confidential information on the pant of the contractor shall rest with
the contrctor

Stop Work Order

(13 Chder to Stop Work,  The Frocurement OfTicer of MSPR, may, by wrinen order 1o
the Contractor at any lime, snd without notiee o uny surety, require the Contractor
b stop all or any part ol the work called for by this contract.  This order shall be for
a specilied period pot exceeding 90 dayvs afier the order jg delivered 1w the
Contractor, unless the parties agree to any funher period.  Any such order shall be
identified specifically as a stop work order issued pursuant to this clouse.  Upon
receipl of such an order, the Contrnctor shall forthwith comply with its terms ond
uke all rensonable steps 1o minkmize the occurrence of costs allocable 1o the work
covered by the order during the period of work stoppage.  Before the stop waork
order expires, or within any further period 10 which the parties shall have ngreed,
the Procurement Officer shall either:

(a) cancel the stop work drder; or,

{b) terminaie the work covered by such order as provided in the * Termination for
Diefuult Clavse” or the “Termination lor Convenience Clanse” of this contract

(2) Cancellation or Expivation of the Order. 11 a stop work order issued under this
clause is cancelled at any time during the period specified in the order, or if the
period of the arder or any extension thereol expires, the Coniractor shall have the
right 1o resume work,  An appropriste sdjustment shall be made in the delivery
schedule or Contenctor price, or both, and the contraet shall be modified in writing
accordingly, it

PSCRE Rules and Regulations (Effictive $/02010) +1



19.6

19.7

19.5

{a) the stop work order results in an inerease i the time required for, or in ihe
Contractor 5 cost properly allocable {o, the performance of any part of this
gopdraet; nnd,

(b} the Contractor asserts o claim tor such an adjustment within 30 dayvs after the
erd of the period of work stoppage; provided that, if the Procurement (ificer
decides tht the faels justify such action, any such claim ssserted may be
receivod and scled upon at any time peior 0 Goal payment under this contract

{3y fermination of Stopped Work. 10 a stop wark order (8 net cancelled and the work
covered by such order is termmated Tor default or convenienee, the reasonable costs
resulting from the stop work order shall be ullowed by adjusiment or otherwise,

(4)  Adfuxctmediis of Price. Any adjustment in contract price maode pursuant (o this
clause shall be determined in sccordance with the Price Adjustment Clause of this
contract

Compliance with Laws

The Contractor understands that the MSPB 15 an equal opportanity employer and therefore
mmntains a pelicy which prohibits unlawtul discrimination based on race, color, creed.
sex, age, national origin, phystcal handicap, disability, or any other consideration made
unlowful by federal, State, or local laws, Al such discriminotion s unlawiul and the
Contractor agrees during the term of the agreement that the Contractor will strictly adhere
to this policy 1 15 employment practices and provision of services.  The Comractor shall
comply with, and all activities under this agreement shall be subject 1o, all spplicable
federal, State of Missisgippl, and Jocal lows and regulations, as now existing nnd a2 may be
nmended or modified.

Anti-Assignment/Subcontracting

The Contractor scknowledpges that it wiae selected by the MSPB 1o perform the services
required hereunder based, in part, upon the Contractor's special skills and experise.  The
Contractor shall not assign, subeontract or otherwise transfer this agreement in whole or in
part without the prior written consent of the MSPB, which the MSPB may, in its sole
diseretion, approve or deny without reason.  Any attempied assignment or transfer of s
ubligations without such consent shall be null and void. No such approval by the MSIFI
of any subcontraet shull be deemed In any way to provide for the incurrence ol any
obligation of the State in addition to the total fixed price agreed upon in this agreement.
Subcomtracts shall be subject o the terms and conditions of this agreement and to any
conditions of approval that the MSPB may deem necessary.  Subject 1o the foregoing, this
ngreement shall be binding upon the respoctive successors and pssigns of the parties

Antitrust

By entering imo 4 contenet, the Contractor conveys, sells, assigns, and translers o the
Mississippl State Personnel Board wll rights, titles, and interest [t may now have or

PSCRE Rules and Regulations (Efective 3/02000) 1z
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19.10

19.11

1%.12

hercafter acquire under the antitrust laws of the United Stites and the Siate of Mississippi
that relate to the particular goods or services purchased or negured by the Mississippi State
Personnel Board under sald contraci,

Approval

1t is wnderstood that the Contract is vold and no payment shall be made 1n the evem that the
Personnl Service Contrael Review Board does nol approve this contract

Attorneys’ Fees and Expenses

Subjeel o other terms and conditions of this agreement, m the event 1he Contraetor defaulis
i any oblgations under this agreement, the Contractor shall pay o the State all costs and
expenses (including without Hmitation, investigative lees, count costs, and attorneys’ lees)
incurred by the State in enforcing this agreement or otherwise reasonably related thereto.
Conuractor agrees that under no cireumstances shall the customer be obligated o pay any
attorneys’ fees or costs of legal action to the Contracior

Authority to Contract

Comtractor warrants () thi it 15 a validly organized business with valid suthority to enter
into this agroement; (b) that it & guallfed to do business and in good standing in the Sue
of Mississippi; (¢) that entry into and performance under this agreement i not restricted o
prohibited by any loan, security, hinancing, contractual, or other agreement of any kind,
and (d) notwithstanding any other provision of this agreement to the contrary. that there are
no existing legal proceedings or prospective legal proceedings, either volumary or
otherwise, which may adversely affect its ability 1o perform its obligntions under this
agreemont,

Change in Scope of Work

The Mississippi State Personnel Board may order changes in the work consisting ol
additions, deletions, or other revisions within the general scope of the contrmel.  No claims
may be made by the Contractor that the scope of the project or of the Contractor’s services
has been changed, requiring changes to the amount of compensation 1 the Comractor or
orther sdjustments to the contract, unless such changes or adjustments hive been made by
written amendment to the contenet signed by the Mississippi State Personne] Board nnd the
Contractor,

11 the Contractor believes that any particular work is not within the scope of the projeel, i
i maerinl change, or will stherwise require more compensation to the Contractor, (he
Contractor must immediately notify the Mississippt Stote Personnel Board in wiiting of
this belicf. 1I the Mississippi State Persounel Board believes that the particular work is
within the scope of the contract as written, the Contractor will be ordered to and shall
comtinue with the work as changed and at the cost stated for the work within the scope.
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19.14

19.15

19.16

19.17

Conirncior Persannel

The Missiasippi State Personnel Board shall, throwghout the Iile of the contract, have the
right of reasenable rejection and approval of stall or Sebconttactons assigned 1o the work
by the Conractor. 11 the Mississippi State Personnel Board roasonably rejecty stall or
Subcontractars, the Contractor must provide replacement stall or  Subcontraclors
sansfactory 1o the Mississippi State Personnel Board in o timely manner and sl no
additional cost to the Mississippi Stte Personmel Bonrd. The day-to-day supervision and
controd of the Contractors emplovees and Subeontmetors is the sole respongdbility of the
Comtradtor

Failure to Dieliver

It the event of failure of the Contretor (o deliver services in accordimee with the contraci
terms ond conditions, the Mississippi State Personnel Board, aller due oral or written
notice, may procure the services [rom other sources and hold the Contractor responsible for
any resulting additionnl purchase and administrmtive costs.  This remedy shall be in
niddition to any other remedies that the Missistppt State Personnal Board may hove

Failure to Enforce

Failure by the Mississipm Suste Personnel Board a1 any time to enforce the provisions of
the contract shall not be comstrued o o waiver of my such provisions,  Such failure 10
enlorce shall not wllect the validity of the contraet or any part thereol or the right of the
Mississippi State Personnel Board to enforoe any provision sl any time in sccondance with
118 terms.

Foree Majeurs

Each party shall be excused Irom performance for any period and to the exvent that it is
prevented from performing any obligation or service, in whole or in part, as a result of
causes beyond the reasonable control and without the fanlt or pegligence of such party
and/or 18 Subcontractors,  Such scts shall include without lmitation acts of God, sirikes,
lockouts, rots, scts or war, epidemics, povernmental regulations superimposed after the
fact, fire, earthquakes, floods, or other natural disasters (the “Force Majeure Events™)
When such a cause arises, the Contractor shall notify the MSPB immediately in writing of
ihe couse of its inability to perform; how it affects it performonce, and the mticipated
duration of the inability to perform,  Delays in delivery or in meeting completion dates
due to Force Majeure Events shall aumtomatically extend such dates for a period egual w the
duration of the delay caused by such events, unless the MSPB determines it to be in {13 best
iderest lo ierminate the ngreement,

Indemnification
To the fullest extent allowed by law, the Contractor shall indemnify, defend, save and hold

harmless, pratect, und exonerate the MSPB, its Commissioners, Board Members, officers,
empluyees, agenty, and representitives, and the State of Misstssippl from and against wll
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19.19

19.20

claims, demands, liabilities, sults, sctions damuges, losses, and costs of every kind and
nalure whatsoever, including, without fimitation, coun costs, investigative fees amd
expenses, and atomeys” [ees, arising oul of or caused by the Contractor amblor its pariners,
prinipuls, mpems, employees andfor Subcontractors in ihe performance of or fullure 1o
perform this ugreement.  In the Stite's sole discretion, the Contragtor may be allowed io
control the defense of any such claim. suit, etc.  In the event the Contractor delends said
claim, suit, ete, the Contractor shall wse legal counsel acceptable 10 the State; the
Contractor shall be solely responsible for nll costs and/or expenses associnted with such
defense, and the Stute shall be entitled 1o participae in sod defense.  The Contractor shall
ot settle any clamm, suit, eto, without the State’s concurrence, which the Stare shall nm
unreasomibly withhold,

Independent Contractor Staius

The Conteactor shall, at all times, be regarded s an independent contractor and shall ai no
time acl as an agent for the MSPB. Nothing contained herein shall be deemned or
construed by the MSPB - the Contractor, or any third party as ereating the relationship ol
principal and agont, mister and servant, partoers, joint venturers, emplover and emplovee.
or wny similar such relationship between the MSPB and the Contractor.  Neither the
method of computation of fees or other charges, nor any other provision contained herein,
nor any acts of the MSPR or the Contracior hereunder, ereates or shall be deemed w create
n relationship other thin the independent relationship ol the MSPB and the Contracton
Contraetor's personnel shall not be deamed in any way, directly of indirectly, expresdly o
by tmplication, to be employees of the State.  Neither the Contractor nor its employees
shall, under any circumstances, be considered servants, agents or emplovees of the
Mississippl State Personnel Boord; and the Mississippi State Personnel Board shall be at no
time legally responsible for any negligence or other wrongdoing by the Contractar, ity
servants, agents, or employees.  The Mississippi State Personnel Board shall not withhold
from thie contract payments to the Contractor any federal or State unemploviment taxes,
federal ar State income taxes, Social Security tax, or any other amounts for benefits to the
Contractor.  Further, the Mississippi State Personnel Board shall not provide 1o the
Contrnetor any insuranee coverage or other benefits, including Workers' Compensution,
normally provided by the State for its employees.

No Limitation of Liahility

Nothing in this Agreement shall be interpreted s exeluding or lmiting any o Hability ol
the Contractor for harm caused by the intentional or reckless conduet of the Contractor or
tor damages incurred through the negligent performance of duties by the Contractor or the
delivery of products that are defective due 1o neglipent construction.

Notices

All notices required or permitted tw be given under this sgreement must be in writing snd

persomally delivered or sent by centified United States mail, postage prepaid, retum receipt
requested, 1o the party 1o whom the notice should be glven ot the address set Torth below,
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19.22

19.23

19.24

Nuotice shall be deemed given when actually received or when refused.  The parties agree
1o promptly notify each other in writing of any chunge of address

For the Contructor: name, Hirle, comractor, oddvesy
For the Agency; Hene, Hikle, apency, address
Oral Statements

Mo otul statement of any person shall modify or otherwise alTec! the terms, conditions, o
specilications stated in this contract.  All modifications 1o the contract must be made in
writing by the Mississippi State Personnel Bowrd.

Ownership of Documents and Work Papoers

Phe Mississippi State Personnel Board shall own all documents, les, reports, work papers
and working documentation, electronic or otherwise, crested In conneetion with the
contrne! services which are the subject of this Agreement, exeept for the Contractor's
imternal adminisirative and quality assurance files and internal project correspondence.
The Contractor shall deliver such documents and work papers to MSPB upon termination
or completion of the Agreemem,  The foregoing notwithstanding, the Contractor shall be
entitled 1o retain o set of such work papers for ity flles.  Contractor shall be entitled w use
such work papers only after receiving written permission from MSPB und subject to any
copyright protections,

Record Retention and Access o Records

Provided the Contractor is given reasonable advance written notice and such inspection Is
made during normal business hours of the Contractor, the MSPB or sny duly suthonzed
representatives, shall have unimpeded, prompt secess 1o any of the Contractor’s books,
documents, papers, and/or records which are maintained or produced as o resull of the
contract for the purpose of making sudits, examinations, excerpts, and transcriptions. Al
pecords related 1o this Agreement shall be retained by the Contractor for three (3) vears
after final payment is made under this Agreement and all pending matters are closed.
However, if any avdit, litigation or other sction arsing oul of of related in any way o this
contruct is commenced belore the end of the three (3) year period, the records shall be
retnined for one (1) year after all issues arising out of the sction are Tnally resalved or until
the end of the three (3) year period, whichever is later

Recovery of Money

Whenever, under the contract, any sum of money shull be recoverable from or payable by
the Contractor to MSPB, the same amount may be deducted from any sum due 1o the
Contractor under the contract or under sny other contract between the Contractor and
MSPB, The rights of MSPR are in addition and withowt prejudice woany other right
MEP'E may have o claim the amount of any loss or damage sulfered by MSPR on account
of the ncts or omissions of the Contretor,
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19.25 Right to Inspect Facility

Phe State may at reasonable tmes mspeet the place of business of o Contractor or any
Subcomenetor which is related 1o the performance of any Contract swarded by the Sune

19.26 State Property

Contractor will be responsibile for the proper eustody amd care of any Stie-owned properny
fumished for Contractor’s use In conneation with the performance of this agreement.
Contractor will rebmbucse the State forany loss or damoge, normal wear and lear excepied.

1927 Termination for Convenience

th

{2}

Termination,  The Procurement Officer of the MSPB may, when the interests of
the State so tequire, terminate this contract in whole or in pan, for the convenience
of the State.  The Procureiment OfTicer shall give written notice of the termination
o the Comtractor specifying the part of the contraer terminated and  when
termination becomes eflective

Contractor’s Obligations. The Contractor shall incur no further obligations in
connection with the terminated work and on the date set in the nolice of lermination
the Contraoctor will stop work 1w the extent specified.  The Contractor shall also
terminate outstunding orders and gubcontracts as they relute 1o the terminnted work.
The Contractor shall settle the labilities and claims ansing oul of the lermination of
subcontracts and orders connected with the lerminated work  The Procurement
Oificer may direct the Contractor 1o assign the Comracior's night, title, and interest
uneder terminated onders or subcontrmcts 1o the MSPB, The Contractor must still
caomplete the work not leeminated by the notice of rermination and may (heur
ohligations as are necessary to do 5o,

1928 Termination for Default

(1}

Difaulr. 1 the Contrnetor reluses or Lils 1o perform any of the provisions of this
contract with such diligence as will ensure its completion within the time specified
i thes contract, or any extension thereof otherwise fails o timely satisfy the
contrmel provigions, or commits any other substantial breach of this coniruct, the
Procurement fTicer of the MEPE muy netdfy the Contractor in writing of the delay
or nonperformance and i not cured in ten days or any longer time specified In
writing by the Procurement Officer, such officer may terminate the Controctor's
right to proceed with the contract or such part of the contract us 10 which there has
been delay or a tailure to properly perform.  In the event of termination in whole or
in part, the Procurement Officer may procute similar supplies or services in o
manner and upon terms deemed appropeiate by the Procurement Officer.  The
Contractor shall continue performance of the contract to the extent it is not
termunated and shall be liable for excess costs incurred in procuring similar goods
or Serviges,
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(3

(4]

(31

Confractor’s (hies.  Motwithstanding lermination of the contract and subject to
any directiong from the Procurement Officer, the Contractor shall ke nmely,
reasonable, and nevessiry action to protect and preserve propeny in the possession
of the Contructor in which the State has an interest.

Compensation.  Payment for completed services delivered and aceepted by the
MESPR chall be at the contract price. The MSI'B may withhold from amounts due
the Contractor such sums as the Procurement Dificer deemas 1 be necessary 1o
protect 1he Stte aguinst lods because of oustanding liens or claims of former lien
holders and to reimburse the State for the excess costs incurred 10 procuring simiiar
goods und services

forcnse for Nonpesformance or Delayed Pevfiormeance. Except with respeet 1o
defaults of Subcontractors, the Contractor shall not be in defaull by renson of any
tatlure in performance of this contract in accordance with s terms (including any
failure by the Contractor to make progress in the prosecution of the work hereunder
which endangers such performance) i1 the Contractor hos notified the Procurement
Oficer within 15 dayd after the couse of the deloy and the fullute arises ol of
causes such as: acts of Cod; acts of the public enemy: acts of the State and any other
governmental entity s sovercign or contraciual capacity; fires; fToods;
epidemics; quaranting restrictions;  strikes or  other labor  disputes;  freight
einbirgoes; or unusually severe weather. 1 the failure 1o perform is coused by the
lwilure of a Subcontractor to perform or (o make progress, and if such ilure orises
out of causes similar w those set forth above, the Contractor shall not be deemed to
be in default, unless the services to be furnished by the Subcontractor were
reasonably obtwimable from other sources in sufficient time 1o permil the Contractor
1o meet the contrnet requirements.

Upon request ol the Contractor, the Procurement Officer shall ascennin the facts
wndd extent of such failure, and, if such officer determines that any failvre to perform
wis occasioned by any one or more of the excusable causes, and tht, but for the
excusable couse, the Contractor's progress and performance would have mot the
terms of the contruet, the delivery schedule shall be revised sceordingly. subject 1o
the rights of the State under the clause entitled “"Termimation for Convenience.”.
(As used in this Paragraph ol this cleuse, the term "Subcontrsctor” mems
Subconteactor al any Lier),

Brroneous Termination for Default. 1L, after notice of terminaion of the
Contractor's nght to proceed under the provisions of this clause, 1t 15 determined for
any reason that the contract was not in default under the provisions of this clause, or
that the delay was excusable under the provisions of Pargraph (4) (Excuse for
Nonperformance or Delaved Performance) of this elause, the rights and ablipgations
of the parties shall, i the contract contmins o clause providing for wermination for
canvenience of the State, be the same as if the notice of termination had been issued
pursuant o such elause.
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(6] Additional Rights and Resweflex. The righle and remedies provided In this elase
are in addition to any other rights amd remedies provided by law or under this
CONIract,

Third Party Action Notification

Contractor shall give MSPB prompt notice in writing oF any action or suit filed, and prompt
notice of any clim made agamst Contmetor by any entity (hat may resull in litigation
ritlated In nny way to this agreement,

Unsatisfactory Work

I m oy time doring the comract term, the service performed or work dose by the
Contractor 18 considered by MEPD 1o crente o condition that threatens the health, safety, or
wellare of the citizens andfor employees of the State ol Mississippi, the Contractor shall,
um being notified by MSPB, immediately correct such deficient service or work.  In the
evenl the Contmctor fails, after notlee, o comeel the deficient service or work
immedintely, MSFB shall hove the right w order the correction of the deficiency by
sepurite contract or with |t own resources at the expense of the Contractor,

Waiver

Mo dielay or omission by either party 1o 1his agreement in exercising any right, power, or
remedy hereunder or etherwise alforded by contract, at law, or in equity shall constitute an
scquiescence therein, impuir any other right, power or remedy hereunder or otherwise
afforded by any means, or operate as a waiver of such right, power, or remedy.  No waiver
by either party 1o this agreement shall be valid unless set Torth in writing by the party
making said waiver, No waiver of or modification 1o uny term or condition of this
agreement will void, waive, or change any other term or condition, No waiver by one
party 1o this agreement of a default by the other party will imply, be construed as or reguine
waiver of future or other defaules.

EVALUATION PROCEDURE AND FACTORS TO BE CONSIDERED IN THE
EVALUATION PROCESS:

Qualifications of Offeror

Thee alteror may be required before the aweird of any contract to show 1o the complete
salisfaction of the Mississippi State Personne]l Board that it has the necessary Tacilities,
ability, and hnancial resources to provide the gervice speeified therein in s satisfactory
manner.  The offeror may also be required 1o give o past history and references in order (o
satiafy the Mississippi State Personmel Board in regard vo the offeror’s qualifications,  The
Mississippl State Personnel Board mny make reasonable investigations deemed necessary
amd proper to determine the ahility of the offeror to perform the work, and the offeror shall
furnish to the Misgissippi State Personnel Board all information for this purpose that may
be requested.  The Mississippi State Personnel Board reserves the right 1o reject any offer
il the evidence submitted by, or investigation of, the ofteror tutls 1o satigly the Mississipp
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state Personnel Board that the offeror is properly qualified 1o carry out the obligations of
the contract and to complete the work described therein,  Evaluation of the offerors
quahifeations shall include:!

{1y the abality, capacity, skill, inancial, and other necessary resources (o perform the
work ar provide the service required,

{21 the ability of the offeror o perform the work o provide the service promptly O
within the time specified, withow delay or imerference;

(3} the chamacter, imegrity, reputation, judgment, experience, and efMiciency of the
offeror; and,

() the gquality ol performance of previous Sontrmcs ar services.

Step One: I'roposals will be reviewed to assure complisnce with the  minimum
specifications.  Propasals that do not comply with the minimum specifications will be
rejected immedintely, receiving no lurher considermtion

Step Two: Proposals that satisloctorly complete Step One wall be reviewed/analyzed 1o
determine il the proposal adequately meets the needs of MSPB.  Factors to be considercd
are as follows;

(1) The overnll quality of the proposed plan for performing the required services-the
plan should reflect an understanding of the project and its objectives. Consideration
will be given 1 the completeness of the response 10 the specific requirements of the
solicitation, {Critical)

{2) Proposecs ability to provide the required services as reflectedfevidenced by
qualifications (education, experience, etc.).  This includes the ability of the
proposer to provide a work product that is legally defensible, (Wery Importani)

(3 The personnel, equipment, facilities, and fnancinl resources o perform the
services currently available or demonstrated to be made available w the time ol

contrncting. (fmportant)
(41 Arecord of past performance af similur work. (Critical)
(5} Price. (Tmportant)

Step Three: The MSPB Executive Director or heér designee will contact Lhe
offeror/proposer with the dpmpu:ml which best meets MSPB's needs (based on factors
eviluated i Step Two) and attempt to negotiate an agreement thal is deemed aceeptable to
both parties.

ALL PROPOSALS SUBMITTED IN RESPONSE TO THIS REQUEST SHALL BE
IN WRITING.

TSCHA Rules and Regulions (Efective $/102000) 20



124 COST DATA SUBMITTED AT THIS STAGE 1S SUBJECT TO NEGOTIATION
BUT SHOULD INCLUDE AN ESTIMATE OF THE ANNUAL COST OF THE

3.0

SERVICE,

THE FOLLOWING RESPONSE FORMAT SHALL BE USED FOR ALL
SUBMITTED PROPOSALS:

I Management Summary:  Provide o cover letter Indicating the underlying

[

I

v

i

VIL

VIIL

philasaphy of the firm i providing the service

Froposal: [Describe in detal how the service will be provided  Inelude o
description of major tasks and subtasks.

Corporate experience and eapacity:  Describe the experience of the firm in
providing the service, give number of years thit the gervice has been delivered, and
provide a statement on the extent of any corporate expansion required (o handle the
SCTVICE.

Personnel:  Atlnch resumes’ of all those who will be involved in the delivery ol
service - Tromm prineipals 1 Geld echmeinns - that inelude their experience in this
nrest of service delivery.  Indicate the level of involvement by principald of the firm
in the day-to-day operation of the contract,

References:  Ciive m ensy theee (3) references for contracts of similar size and
scope, mehuling ut least two (2) relerences for current contracts or those awarded
turing the past three years.  Include the nmme of the organization, the length of the
contract, o brief summary of the work, and the name and telephone number of a
responsible contact person,

Acceptunce of conditions:  [ndicae uny exceptions to the general terms wnd
conditions of the bid document and o insurance, bonding, and uny  other
requirements lsted.

Additional duta:  Provide pny additional mformation that will wd in evalustion of
the responsge.

Cost data: Estimate the anmual cost of the service. Cost data submitied wt this
stage s not binding and is subject to negotiation il your firm is chosen as a finalist,
Include the number of personnel proposed to be assigned 1o the contract and the total
estimated cost of the labor portion of the contraet (include a sample staffing chart)
Identily all non-labor costs and their estimoted otals.
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APPENDIX C
INDEFENDENT CONTRACTOR/CONTRACT WORKER DETERMINATION

Administrative Procedures

IRS Code stipulates thut compensation paid (o contractual workers is subject (o (he same Federal
emploviment Wy tequirements as that of sulorded workers,  The IRS categorizes contractual
persunnel as either independent contractors or emplovees for the purpose of withholding uml
paying employmem laxes. Cenerally, while mdependem contractors are responsible for the
proper payment of employment taxes for themselves and their employees, the contructing agency
is feaponsible Tor withholding and paving employment luxes for those conbraet pesonnel
determined nol 1o be (nor workimg Tor) an independent contractor. The State of Missigsippi s a
more narmow definition of “employee™ than that used in the IRS regulation, Mississippi statale
states that an “employee™ is any person legally occupying & position in state service, Mississippi
Code Annotated § 2-1-103(1). In order o prevent potentinl confusion caused by |IRS ermimology
and Misgissippl statutory terminology, contractual persommel determined not 1w be (nor working
o) independent contractors will be relerred 1o as “contrmel workers.™  Therdlore, contraciusl
personnel who do not meet the definiion of independent contractors should be clussified
contractual workers and subject (o the proper withholding of employment lnxes See Miss. Code
Ann. & 258900,

Apency pd institutional beads are respansible for determining whit work is being performed by
contractual workers and ensuring that proper procedures are followed 10 comply with the IRS
Code. Prior to entry and submission of the “Request for Contraet Personnel Services Approval”
form, each contractor should be clossified using the criteria referenced below. 1f the contractor
fnils 1o gqualify lor classification vs un independent contractor, then the contractor must be ireated
as o contractual worker, The depariment or agency should give consideration to the contract type.
If the contractor is classified as a contractual worker, the agency is liable for the employer's
share of employment taxes. In budgeting for the contract, the depurtment should allow for this
additional cost,

Please refer to the Department of Finance and Administration for mstructions concerning the
accounting codes and  proper  withhallling  of federnl and  swle  income  taxes, Social
Security/Medicare matehing funds and unemployment insurance laxes,  Refer also w0 IRS
Publication 15.A, 2008 Edition (ovailable for downloading from hitpy/weww irs pov/pubfirs-
pdifpl Sapdt). The IRS has eleven main tests. organized into three main groups, to determine
whether an emplover-employee relationship exists, or whether the contractor is an independent
contractor, These tests replace the TRS's previous *Twenty Factors™ test.

. BEHAVIORAL CONTROL

Facts that show whether the business has a nght 1w direct and control how the worker does the
tnsk for which the worker 18 hired include the type pnd degree of;

1
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Instructions the business gives the worker—

An emplovee 18 generally subject o the business’ instructions aboul when, where, and low 1o
work, All of the following are examples of types of instructions showt how to do wark:

¢ When and where to do the work

o What tools or equipment to use

o What workers 1 hire or o axsist with the work

»  Where 1o purchase supplies and services

Whal work must be performed by a specified individual
v What order or sequuence o Tollow

The amount ol instruction needed vanes among different jobs. Even I no instruciions are given,
sulticient behavioral control may exast i the employer has the nght 10 contral how the work
results are achieved. A business may lack the knowledge to instruct some heghly speculized
professionals; in othet cases, the sk may require e or mo ostrcton. The key comsidemtion
in whether the husiness has retained the right o control the details of o worker's performance or
instead hos given up that rght.

Truining the business gives the worker—

An employee may be traloed 10 perlorm services In g panticulsr manoer. Independent contractors
ordinarly ude their own metheds

Il FINANCIAL CONTROL

Facts that show whether the business has o righl (o control the business aspects of the worker's
job include:

The extent to which the worker hay unreimbursed business expenses—

Independent contractors are more likely 1o have unreimbursed expenses than are emplovees.
Fixed ongoing costs that are incurred regardless of whether work is currently being performed
are egpecially important, however, employees may also inewr unreimbursed expenses in
connection with the services they perform for their business.

The extent of the worker's investmeni—

An employee vsually has no jnvestment in the work other than bhis or her own time,  An
independent controctor often hus o significant Investment in the (aeilities he or ghe uses in
performing seérvices lor someone else; however, o significan! investment 15 not necessary [or
independent contract status.

Pl
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The extent to which the worker makes services available to the relevant market—

An independent contructor b generally Tree o seek out business opportunities,  Independent
contraetors often sdvertise, maintaln o visible business location, und are availuble to work i the
relevinl market.

How the business pays the worker—

An employee is generally punranteed o regular wage amount for an hourly, weekly, or other
period of time. This wsoally indicates that & worker i an emplovee, even when the wape or
sulary 1s supplemented by o commission. An independent contractor 15 usually puid by a fla fee
for the job; however, it s common o some professons, such as law, to poy independent
contractors hotrdy

The extent to which the worker ean realize a profil or loss—

Sinee an employer usually provides employees o workploce, wols, matenals, equipment, and
supplics needed for the work, and generally pays the costs of doing business, employees do not
have an opportunity to make a profil or loss. An Independent contractor can make a profit or
loss

Il. TYPE OF RELATIONSHIP
Facts that show the parties” type of relationship include:
Written contract describing the relationship the parties intended to create—

This is probably the least important of the criteria, since what really maters is the nature of the
underlying work relationship, not what (he parties choose 1o call it; however, in close cases, the
written contrag! can make o difference,

Whether the business provides the worker with employee-type benefits, such as insuranece,
a peasion plan, vacation pay, or sick pay—

The power (o granl benelit carries with it the power 1o take them away, which is o power

penernlly exercised by employvers over employees. A true independent contrnctor will finance
hig or her own benelits out of the overall profits of the emterprise.

The permancaocy of the relationship—
Il the company engages & worker with the expectation thar the relatlonship will contlinoe

indefinitely, rather than for a specific project or period, this 12 generally considered evidence that
the inlent was to create an employer-employee relationship,
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The extent to which services performed by the worker sre 8 key aspect of the regular
husiness of the company—

Il o worker provides services that are o key aspect of the company’s regular business sctivity, il
is more likely that the company will have the right o direct and control his or her activities. For
example, if a law firms hires an avormey, s fkely that it will present the attorney’s work as its
own amd would have the night 1o control or dieect that work.  This would indicme an employer-
employee relationship

Mot For questionable sitiations, the Federal Government will axsist agencies in making the
independent comractor v contract worker defermination with the submission of FSS-8,
Determimation of Worker Stats for Purposes. of Fedeeal Employvee Toxes and Ineome Toax
Withholding.
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A'PENDIX ID
Required Clauses in Contract for Services

Note: Wards appeartng dn brackers ) 17 may be substitated for the appropriaie Stete Agency
reference

APPLICABLE LAW

he contract shall be governed by und construed in accordance with the laws of the State of
Mississippi, excluding its conflicts ol laws provisions, and any lingation with respect thereto shall
be brought in the courts of the Sute. The contractor shall camply with applicable federal, state
and local lows and regulations.

{The following clause, or one substanttally similar, shall be required momulti-term contracreal
dgreenieity anly,)

AVAILABILITY OF FUNDS

It is expressly understood and agreed that the obligation of the [Smare) w0 proceed under this
agreement 18 conditioned upon the appropriation of funds by the Mississippi State Legislatore and
the receipt of state and/or federal Tunds, 18 the Tunds snticipated for the continuing fulfiliment of
the agreement are, at any time, not fortheoming or nsufficient, either through the Tailure of the
federal povernment 1o provide funds or of the State of Mississippi 1o appropriate funds or the
discontinuance or material alteration of the program under which funds were provided or if funds
are not otherwise available to the fSiaref, the [Statef shall have the right upon ten (10) working
days written notiee to the contraetor, 1o terminate this agreement without damage, penally, cost or
expenses 10 the fStatef of any kind whatsoever,  The effective dmte of termination shall be as
specified in the notice of termination.

REFRESENTATION REGARDING CONTINGENT FEES

The conteactor represents that it has not retained o person 1o solicit or secure o State contract upon
an agreement or understanding for & commission, percentage, brokerage, or contingent fee, except
ns disclosed in the contractor’s bid or proposal.

REFRESENTATION REGARDING GRATUITIES

The bidder, offeror, or comtractor represents that it has not violated, is pot vielsting, and promises
that it will not violate the prohibition agsinst gratuities set Torth in Section 6-204 (Gratuities) of the
Misstsxippt Personal Serviee Contract Rudes and Regolations.
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PROCUREMENT REGULATIONS

The vontract shall be govemed by the applicable provisions of the Personul Service Contruct
Review Board Regulutions, a copy ol which s available nl 300 North Lomar Street, Jockson, MS.
for mspection, or downloadable at www msph.ms. gov,

COMPLIANCE WITH LAWS

e contructor understonds that the fSraref % an equal epportunity employer and erelive,
maintaing a policy which prohibits unlawful discrimination based on mce, color, ereed, sex. npe.
national ongin, physical hancheap, disablity, or any other consideratnon made unlawful by federal.
State, or local laws. All such discrimination is unlawful mul the contractor sgrees dunng the 1erm
ol the agreement that the contracior will siretly adhere 1o this palicy in its employment proctices
and provision of services,  The contractor shall comply with, and all activites under this
agreement shall be subject to, all applicable federil, State of Mississippi, and local laws and
regulations, as now existing and as may be amended or modified

(Lamguage substantiolly stmllar (o the following elawse shatl be nverted i all Mississipm
contracis reguiring Pevsomed Seevice Confract Review Board approvad )

STOP WORK ORDER

(13 Oder to Stop Work:  The procurement officer, may, by written order to the conractor
any time, and without notice to any surety, reguire the contractor to stop all or any part of
the work called for by this contrmet. This order shall be for a specified period not
exceeding N days after the order s delivered to the controctor, unless the partles agree o
any further period,  Any such order shall be identified specifically as a stop work order
issued pursuant to this clause.  Upon receipt of such an order, the conmtractor shail
forthwith comply with its lerms and take all reasonable steps to minimize the occurrence of
costs allocable 1o the work covered by the arder during the period of work stoppage. Before
the stop wark order expires, or within any futher period 10 which the partiea shall have
agreed, the procurement officer shall elther:

{a) vameel the stop work order; or,

(h)  terminate the work covered by such order us provided in ihe Termination tor
Defuult Clause-or the Termination for Convenience Clanse of this contract.

(20 Cancellation or Expiration of the Order: 1f a stop work order issued under this clause is
canceled at any time during the period specified in the order, or if the period of the order or
any extension thereol expires, the contractor shall have the tight 1o resume work,  An
uppropriate adjustment shall be made in the delivery schedule or contractor price, or boil,
and the contract shall be modified in writing accordingly, if;

ot
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{a) the stop work order resulls in an increase in the tme required for, or in the
contractor’s cosl properly allocable Lo, (he performance of any part of this contract;
andl,

() the contracior psserts o ¢laim for such an sdjustment within 30 doys after the end of
the petiod of work stoppage; provided that, if the procurement officer decides tha
the lacts Justify such action, any such clalm assened may be reeeived and acted
upon at any Hme prior o final payment under this contract.

(R} Fermyinacion of Stopped Work 110 s1op work order 18 not cancelled and the work covered
by saeh order is termimated for defanll or convenience, the reasonable costs resulting from
the stop werk order shall be allvwed by adjustiment or atherwise.

(4)  Adfustments of Price’  Any ndjustment b contract price mide pursaant o this eluuse shall
be determined in accordance with the Price Adjustment Clause ol this contract.

E-PAYMENT

Contretor agrees to aceept all payments in United States correney via the State of Mississippi’s
electrome pavment and remittance vehicle, The agency agrees to moke puyment in aceordance
with Mississippi law on “Timely Payments for Purchases by Public Bodies.” Mississippi Code
Annotted § 31-7-301, ef xeq., which generally provides for payment of undisputed amounts by the
aggeney willun forty-live (45) days of recelpt of involoe.

E-VERIFICATION

Contractor represents and warrants that it will ensure ns comphinnee with the Mississipp
Employment Protection Act, Misslssippl Code Ammotated §8 71-11-1 and 71-11-3, and will
register and participate (o the status venificsion system for all newly hired employees. The term
“employee” 08 used herein means any person that is hired to perform work within the Siate of
Mississippi. As used herein, “status verification system” means the Ilegal fmmigration Reform
und Immigration Responsibility Aot of 1996 that s operated by the United States Department of
Homelund Security, also known as the E-Verify Progmm, or any other successor clegironic
verification system replacing the E-Verify Program. Contractor agrees (o maintain records of such
compliance and, upon request of the Suste, 1o provide a copy of each such verification 1o the State
Contractor (urther represents and warrnnis that any person assigned 1o perform serviees hereafter
meety the employment eligibility requirerments of all immigration laws of these warrantles, (he
breach ol which may subject Contracior 1o the following:

(1) termination of this Agreement und ineligimlity for any sute or public contract in
Mississippi for up o three (3) years with notice of such cancellation/termination being
made public;

{2} the foss of any license, permit, certification or other decument granted 1o Contractor by an

apency, department or governmental entity for the night to do business in Mississippi for up
o one (1) yewr] or,

PSCHRB Rules and Repulations (Effective 5/1/2010)



(3)  both=in the event of such wrmination/cancellation, Contructor would afzo be liable for any
pdditional costs incurred by the Stute due W Contract cancellation or loss ol leense or
permil,
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APPENDIX E
Reguired Cliuuses in RFP's and IFR's

Fhe following clauses are required when soliciting hids or proposals Tor personal or professional
services,  These regquirements are found throughout the Regulations but are collected here for
cise of reference.

Note: Words appearing in brackety “ |7 may he substiniced for the appropriare srate ageney
reference

APPLICABLE LAW

Ihe controct shall be governed by and construed in sccordance with the laws of the State of
Mississipm, excluding its conflicts of laws provisions, and any litigation with respeet thereio
shall be brought in the courts of the Swte. The contractor shall comply with apphicable federal,
stote and local laws and regulations

(The following clouse. or one suhsiantially simtlar, xhell be veguived In REP % or [FB s which
seek mulii-term comtractual agreements |

AVAILIBILITY OF FUNDS

It is expressly understood and agreed thal the obligation of the [State] to proceed under this
agreement 15 conditioned opon the appropriation of funds by the Mississippi State Legislature
and the receipt of state andfor federnl funds. 1T the funds anticipaied for the continuing
Tullilbment of the agreement ane, af any tme, nol fordbeoming or insufficient, either through the
Gadlure of the federal government o provide funds or of the State of Mississippi (o appropriste
funds or the discontinuance or material alteration of the program under which funds were
provided or if funds are not otherwise available 10 the [State], the [State] shall have the right
upon fen (10) workimg days watien notice to the comracior, 1o terminate this agreement withour
cumage, penulty, cost or expenses to the [State] of any kind whatsoever. The elfective date ol
lermination shall be as specified in the notice of termination

PROCUREMENT REGULATIONS

Ihe contract shall be governed by the applicable provisions of the Personal Service Contract
Review Board Regulations, o copy of which is available it 301 Morth Lamar Street, Jackson,
MS, for inspection, or downloadable at www msphoms.gov,

COMPLIANCE WITH LAWS

The contractor understands that the [State] 13 an equal opportunity employer and therefore,
maintaing a policy which prohibits unlawful discrimination based on race, color, creed, sex, age,
national origin, physienl handicap, disability, or any other considermtion made unlawiul by
lederul, Stute, or loenl laws, All such discrimination is unlawiul and the contractor agrees during
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the term of the apreement that the comtractor will sirictly adhere to this pelicy in s employmenl
pracuices and provision of services.  The controctor shall comply with, and all activities under
this agreement shall be subject 1o, all appheable federal, State of Mississippi. and local lews and
regulations, s now existing and as may be amended or modified,

(Lampuage subsianiially similar to the fellowipg clause shall be insered in all REP s amd TFR
sevking contracts which reguire Persongl Service Contract Review Boavd approvil )

STOPF WOHRK ORDER

(1) Order to Stop Work: The procurement olficer, may, by written order 1o the contrgction
ut any timie, ad without notice o any surety, require the contencton Lo stop ull or any pan
of the wark culled for by this conteact.  This order shall be for n specified perdod
exceeding 90 days afler the order is delivered to the conttactor, unless the parties agree o
any turther period. Any such order shall be wdentified specifically as a stop work ordes
vssoed pursuant 1o this clause,  Upon receipt of such an order, the contractor shull
forthwith comply with its terms and take all feasonable steps 1o minimize the seenrrenc
of costs allovable o the work covered by the order during the period of work stoppuge
Before the stop work order expires, or within any further period (o which the parties shall
have agreed, the procurement officer shall either:

] cancel the stop work order; or,

(B)  terminate the work covered by sueh order a8 provided in the Termination for
Default Clavse-or the Termination for Convenience Clause ol this contract.

i) Cancellation or Expiration of the Order: [ o stop work order bssoed under this ¢lause
18 cancelled at any time during the period specified inthe order, or il the period of the
order or any extension thereof expires, the contrnetor shall have the rght 10 resume work.
An appropriate adjustment shall be made in the delivery schedule or contructor price, or
hiath, and the contraet shall be modified in writing accordingly, il

(i} the stop work order results inan increase in the time required for, or in the
contractor's properly allocable to, the performance of any part of this contract;
ard,

thl  the contracior asserts pclum lor such an adjustment within 30 days alver the end
of the period of work stoppage; provided that, if the procurement officer decides
that the facts justify such action, any soch claim asserted may be received and
acted upon st any time prior o ool peyment under this conimet.

(3} Termination of Stopped Work: Il o stop work order is not cancelled and (he work

covered by such order 15 terminated for defaull or convenience, the reasonable costs
resulting from the stop work order shall be allowed by adjustment or otherwise,
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REPRESENTATION REGARDING CONTINGENT FEES

The comtraetor represents thnt i hos not retained o person o solieit or secure & Stale comtrocl
upon an agreement o understanding for o commission, percentage. brokemge, or cantingent lee,
except as disclosed in the conlracior’s bid or propaosal.

REFRESENTATION REGARDING GRATUITIES

'he hidder, olferor, or contractor represents that it has pot violated, is oot violating, and
promises that it will not vielate the prohibition against gratuities set forth in Section 7-204
{Gratudties) of the Missivaippd Persanal Sorvice Contract Rules and Regulavions.

ACKNOWLEDGMENT OF AMENDMENTS

Bidders shall acknowledge reecipt of any amendment to the solicitation by signing and returning
the wmendment with the bad, by Identifying the woendmemt number and dofe In the sphee
pravided lor this purpose on the bid Torm, or by letter. The acknowledgment must be received
by the fagency/ by the time and ot the place specified for receipt of bids,

CERTIFICATION OF INDEFENDENT PRICE DETERMINATION

The bidder centifies thut the prices submitted in response (o the solicitation have been arrived al
independently and without, for the purpose of testricting competition, anmy consultation,
commumcation, or agreement with any other badder or competitor relating 1o those prices, the
intention 10 submit a bid, or the mgthods or factors used 1 caleulute the prices hid

Note: The fottowing clause shall he completvd and conspicuonsty placed within the respamnse bid
o proposal

PROSPECTIVE CONTRACTOR'S REPRESENTATION REGARDING CONTINGENT
FEES

The prospective contractor represents as a part of such coniractor’s bid or proposal that such
contraciar hasthas not (wve applicable word or words) retamed any person or agency on n
percentage, commission, or other comtingent armmgement o seeure this contract

E-PAYMENT

Contructor agreed to aceept all paynenis in United States currency via the State of Mississipp's
electronic payment and remittance vehicle, The agency ogrees 1o make payment in sccordance
with Mississippd law on “Timely Payments {or Parchases by Public Bodies,” Mississippn Code
Armotated §31-7-301, which penerally provides for pavment of undisputed amounts by the
apency within forty-five (45) days of receipl of invoice.
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E-VERIFICATION

Contractor represents and warrams that It will ensire s complimmes with the Misstssippi
Employment Protection Act, Mississippi Code Annotnted 8§ 71-11-) and 71-11-3, and will
register and participate in the status verification system for all newly hired emplovees. The term
“employee” as used herein means any person that is hired 1o perform work within the State of
Mississippi, As used herein, “status verifieation symiem”™ means the legal Immigration Reform
and Immigration Responsibility Act ol 1996 that js opernted by the United States Department of
Homeland Security, also known as the E-Verify Program, or any other successor eleetronic
verification system replacing the E-Verify Program. Contractor agrees 10 maintain records of
such complimnee and, upon request of the Stite, 1o provide n copy of each such verification to he
State. Contractor further represents and warrants thal any person assined 1o perform services
herenfier meets (he employment eligibility requirements of all immigration laws of ilese
warranties, the breach of which may subject Contractor 1o the tullowing:

{1y termination of this Agreement and weligibility for any stite or publie contriet in
Mississippl for up 1o theee (1) years with notice of such cancellationAermination
being made public;

(2} the loss of any license, permit, cenification or other doc uiment granted o
Contractor by an agency, depariment or governmental entity for the rght 1o do
brasiness in Mississippi for up to one (1) year; or,

{3) both—n the eveni of such lermination/cancellation, Contractor would alse be

linble for any additionsl costs incurred by the State doe 10 Comteaet cancellation or
logs of Hoense or permif,
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APPFENDIX F
Clauses Available for Use in Serviee Contracts

Appendix Foincludes (alphabetically by tithe) various service contructing clauses which are
available for use. Many clauses require the inelusion of additional information. A word or
phrase In square brackets Indicates. that the information identified is to be inserted (e, frime],
feate]) Clanilications of clauses are in parentheses within or al the end of the clouse  These are
discretionury and the agency 18 neither reguired 1w use them nor prohibited from using others
which are not mcluded m this appendix.

ALTERNATIVE BIDS

Bidders offering service delivery methods other than those permutted by the scope of work may
submit a separate envelope cleardy marked “Altermative Bid”, Altermutive bids will be deemed
nateresponsive and will not be considered for award. Al such responses will; however, he
expmined prioe o awand, Such exumination may result in cancellation of ull bids received w0
permil rewriting (he seope of work o inclode the nliernative method, ar the aliernative method
may be considered for future requirements ot the fagemcy /.

ANTEASSIGNMENT/SUBCONTRACTING

Ihie contractor scknowledges that {0 was selected by the Suie 1o perform the services required
hereunder based, in part, upon the contractor’s special skills and expentise. The contractor shall
not assign, subcontract, or otherwise transfer fhis agreement, m whole or in part, without the
prior written consent of the State, which the State may, in its sole discretion, approve or deny
withoul reason.  Any attemplod assignment or transfer of s obligntions withoot such consent
shall be null and void. No such approval by the State of any subocontract shall be deemed in any
way lo provide lor the incurrence of any obligation of the State in addition o the total fixed price
agreed upon m this agreement,.  Subcontracts shall be subject to the terms and conditions of this
ugreement and (o any conditions of approval that the State may deem necessary, Subjeet W the
loregoing, this agreement shall be binding upon the respective successors and ussigns of the

partics,
ANTITRUST

Hy entering into o contract, the controctor conveys, sells, assigne, and transfery (o the fagency/
all rights, titles, and interest it may now have, or hereafler acquire, under (he antitrust laws of the
United States and the State that relate 1o the particular goods or services purchased or acquired
by the fagency/ under said contract.

APPFROVAL

It is understood that this: contract requires approval by the Personal Service Contracy Review
Bourd. 11 this contract is nol approved, i is void and no payment shall be made hereunder
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ATTORNEY'S FEES AND EXPENSES

Subject 10 other terma and conditions of tis agreement, i the ovent the contractor defoulis in
any obligations mmder this agreement, (he comractor shall pay o the State all costs and expenses
(including, without limilation, investigative fees, court costs, and anomey's lees) imcurred by the
State 1n enlorcing this agreement or otherwize reasonably related thereto, Contractor agrees that
under no circumstances shall the customer be obligated to pay any attorney’s lees or costs ol
legnl netion w the contruolor,

AUTHORITY TO CONTRACT

Contraglor warrnnts: (o) that it is o volidly organized business with valid authority 0 enter into
this ngreement! (b) that it is qualified 10 do business and i pood standing m the Suile ol
Mississippe; () that entry into and performance under (his agreement s nol restnoted or
prohibited by any loan, security, linancing, contractual, or ather agreement of any kind: and, (d)
notwithstanding any other provision of this agresment to the contrary, that there are po existing
legal proceedings or prospective legal proceedings, either voluntary or olherwise, which may
adversely afTect its ability w0 perfonm i obligations under this agreemen

CHANGE IN SCOPE OF WORK

The fagency! may order chunges in the work consisting of mlditions, deletions, ar other revisions
within the genernl scope of the controct. No claims may be mide by the contractor that the scope
of the project or of the contracior's services has been changed, requinng changes to the mmount
of compensation to the contractor or other adjustments to the contract, unless such changes or
aujustoents have been made by written amendment to the contraet sipned by the fagency/ and
the controcio.

If the confractor believes that any particular work is not within the scope of the project, 15 a
malerial change, or will otherwise require more compensation o the contractor, the contrator
must immedintely notlly the fagency] In weitlng of this beliel. 11 the fagency] believes that the
particular work is within the scope of the contract as written, the contractor will be ordered 10
und shall continue with the work ns changed and wi the cost stted for the work within the
coniract.

CLAIMS BASED ON A PROCUREMENT OFFICER'S ACTIONS OR OMISSIONS

{1y Notice of Claim. [f any action or ommssion on the part of a procurement officer or
designee of such officer requiring performance changes within the scope of the contract
constitiles the basis for u claim by the contructor for additionsl compensation, damnges,
of an extension ol time Tor completion, the contractor shall comtinue with performunce of
the contract in complinnce with the direetions or orders of such officials, but by so doing,
the contractor shall not be¢ deomed to have prejudiced any claim (or additional
compensation, damages, or an extension of time for completion; provided:

ik
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{a) the contractor shall have piven writien notice o the procurement. oflicer or
designee of such officer:

i print 1o the commencemenl of the work Involved, i ol that time the
contractor Kiows o0 the occurmence of such setion of omission:

i willun 30 davs alter the contractor knows ol the oceurrence of such action

of omasson, 1 the contrnetor did not huve such knowledge prior 1o the
commencerneni o lllE 'ﬁ'l'li'li'k; LU

it within such [urther fime as may e allowed by the procurement officer fn
writing,

This notiee shall state thi the comracior regards the get or omission as o reason
which may entitle the contractor 1o additional compensation, domages, or an
extension of tme. The procurement offiver or designee of such officer, upon
receipl Of such notice, may rescind such action, remedy such omission, or ke
such other steps ud may be deemed advisable In the diseretion of the procurement
officer or designee ol such olficer;

(b)  the notice required by subparagraph (a) of this paragraph describes, os clearly s
practicable ot the tme, the reasons why the contractor believes that additional
compensation, damages, or an extension of tme may be remedies 1o which the
coniractor is entitled; and.

(e} the contractor maimtaing and, upon request, mokes available o the procurement
officer within o reasonable time, detailed records 10 the extent prngticable, of fw
claimed additional cosis or basis for an extension of time in comection with such
changes.

(2} Limitation of Clause Nothing contnined herein shall excuse the comtractor Trom
vomplinnee with any rules of law precluding Stute ofeers and contrmetors from acting in

collusion or bad fabth in issuing or performing change orders which are clearly not within
the scope of the contact,

(4] Adjustment of Price. Any sdjustment in the conirael price mnde pursunmt 1o this ¢lause
shill be determined in sccordance with the Price Adjustient Clouse of this contmet

CONFIDENTIAL INFORMATION

“Confidentinl Information” sholl menn: (a) those moterinls, documents, duta, and other
information which the controctor has designated in writing as proprictary and confidential; and,
{b) all data and information which the contractor acguires ng 4 result of its contuet with and
efforts on behall of the customer and any other information designated m writing as confidential
by the State. Each party to this agreement agrees to the following:

PSCRB Rules and Repulmtions {EMeciive 30120010



1 to proteet all confidential information provided by one party to the other;

12 1o et plb such conlidentind mformavoen ps confidentnl 1o the exwm tha contidenual
frestment ts allowed under State andior fedeml o, amd,

(1) except as otherwise required by law, not 10 publish or disclose such Information (0 any
third party without the other party™s writlen permission; and,

(4 o doso by wnng those methods and procedures normally used o protect the party's own
confidental informatbon

Any lability resulting Trom the weonglul disclosure of conlidential infomuation on e part ol the
comtmetor or iy subcontmetor shall rest with contractor.  Disclosure of any  conficlentin
mlormaiion by the contractor or 15 subcontmctor without the express wntten ppproval of the
cuistomer shall resull in the immediate lermmation of this agreement

CONFIDENTIALITY

Motwithstunding any provision o the contrary contained heretn, it is recogmzed that [Agency/ 15
a public agency of the State of Mississippl and 15 subject 1o the Mississippl Publie Records Act,
Mississippi Code Annotated § 25-61-1, ¢f aeq. 100 public reconds request s made or any
Information provided (o fAgemey! pursuant o the agreetnent, [Agency/ shall promptly notily the
discloding party of such request ond will respond 10 the request only in secordance with the
procedures and limitatrons set forth m applicable law, The disclosing party shall prompitly
institute appropriate legal proceedings to protect jts information. Mo party to the agreement shall
b linhle to the other party for disclosyres of information reguired by court arder or required by
low.

CONTRACTOR PERSONNEL

The fagencyf shall, throughout the 1ife of the contrmet, have the right of reasonable rejection and
npproval of sl or subcontiaciors assigned o the work by the contractor. [T the fagencyf
reasonihly rejects stalf or subconraciors, the contractor must provide replacement stall or
subcontractors salisfuctory 1o the Jagency! m a timely manner and o no additional cost 1o the
fagency!  The day-lo-day supervision and contrel of the contractor’s employees and
subcontractors iy the sole responsibility of the contructor,

COPYRIGHTS

Contractor agrees that [Agencyf shall determine the disposition of the title o and the rights under
any copyright by contractor or cimployees on copyrightable muterial firgt produced or compeosed
under this ngreement. Further, contrnctor hereby granta to [Agency] o royalty-lree, nonexclusive,
irrevocable Heense to reproduce, ranslate, publish, use and dispose of, and 1o authorize others 1o
dir s0, all copyrighted (or copyrightable) work not first produced or composed by contractor in
the performance of this agreement, but which s leorporated in the material fumished under the
agreement, This grant bs provided that such leense shall be only to the extent controctor now
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has, or prior W the completion of full final setilements of agreement may acguire, the right 1o
gromt such lcense without becoming liable to pay compensation 1o others solely because of such
grant

DEBARMENT AND SUSPENSION
The contractor certilies 10 the best ol its knowledge and beliel. that il

(1 15 not presently debarred, suspended, proposed for debarment, declared ineligible, or
voluntarily excluded from covered ransaction by any Federal department or agency or
any pelitical subdivision or agency of the State of Mississippi,

() how not, within a three year penod preceding this proposal, been convieted of or had o
el judgment rendered aguinst it for commssion of fraud or o enminal offense in
connection with obtaining, attempting to obtain, or performing a public (Federal, State, or
local ) transietion or contract under a public transachion,

(3)  has not, within o three year period preceding this proposal, beon convicted of or had a
civil judgment rendered against it for u violation ol Federal or State antitrust stntutes or
commugsion of emberzlement, theft, forgery, briberv, falsification or destruction of
records, muking fnlse stnfements, or receiving stolen property,

(4) g pol presently Indicted lor or otherwise eriminally or civilly charged by n governmental
eility (Federal, State or local) with commission of any of these offenses enumerated in
paragraphs two (2} and (3) of this cenification; and,

(51 has not, within i three year penod preceding this proposal, had one or more public
transactions ( Federnl, State, or local) terminated for couse or default

DISCLOSURE OF CONFIDENTIAL INFORMATION

In the event that either party o this sgreement receives notice thal & thind party requests
divulgence ol confidentiol or otherwise protected information and/or has served upon 1t o
subpoena or other validly issued administrative or judicial process ordering divulgence of
conlidentinl or otherwise protected information that pany shall promptly inform the other party
and thereafler respond in conformity with such subpoena to the extent mandated by law, This
section shall survive the termination or completion of this agreement. The parties agree thit this
section 18 subject 1o and superseded by Mississippi Code Annotated § 25-61-1, ¢f seq.

EXCEPTIONS TO CONFIDENTIAL INFORMATION

Contrnctor and the State sholl not be obligwed o el as conlidentinl and proprictary uny
information disclosed by the other party (“disclosing party™') which:

(1 s rightfully known 1o the recipient prior 1o negotiations leading 1 this agreemem, other
thaon information obtained in conlidence under prior engagements;
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(2) 18 generally known or easily ascertainable by nonparties of ordingry <kill in the husiness
of the customer;

(3) s released by the disclosing party to any other persan, firm, or entity (including
severmmental agencies or bureaus) withoul restriction;

(4) 15 independently  developed by lhe recipient without any relisnce on confldential
tlermation;

{5} is o later becomes pant of the public domain or may be lowlully obained by the State or
thie contraeter from any onparey. or,

() is disclosed with the disclosing party”s prior weitien consent

ERRORS IN EXTENSION

11" the unit price and the extension prive are at varianee, e unil price shall prevail,
FAILURE TO DELIVER

In the event of failure of the contractor 10 deliver services in sccordance with the contael terms
and conditions, the fagencyf, after due oml or written notice, may procure the kervices from
other sources and hold the contractor responsible for any resulting additional purchase and
administrative costs. This remedy shall be m addition to any other remedics that the fagency]
may have,

FAILURE TO ENFORCE

Failure by the fagescy/ at any time w0 enforce the provisions of the contract shall not be
construed s & walver of any such provistons, Such failure bo enforee shall not affect the validity
of the contrnet or mny part thereal o the vight of the fagency] 10 enforce any provision ul any
time in accordance with its terms.

FINAL PAYMENT

Upon satisthetary completion of the work performed under this contragt, as & condition belure
linal payvment under this comtract. or as o lermination settlement wnder this contract, the
contractor shall execute and deliver 1o the fAgency] a release of all claims against (he State
nrising under, or by virtue of, the contret, except claims which are specifically exempted by the
contractor fo be set finth therein,  Unless otherwise provided in this contract, by mate law, or
otherwise expressly agreed to by the parties in this contract, final payment under the contrmet of
seftlement upon termination of this contract shall not constitute waiver of the State’s claims
agamst the contractor under this contract.
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FORCE MAJEURE

Each party sholl be excused from performance for any period and 1o the extent that it s
prevented from performing any obligation or serviee, in whale or in part, as o resull of causes
beyond (he reasonable control and without the fanlt or negligence of sueh party andfor s
subcontractors,  Such acts shall include withowt limitation acts of God, strikes, lockouts, riots,
nets of war, epidemics, governmental eegulations superimposed aller the fact. fire, earihiquikes,
Noods, or other naturn) disasters (the “force majeure events™), Whon such o couse arises, Ui
contructor shall notity the State immediately i writing of the eause of its inability to perform,
how it affeets its performance, and the anticipated duration of the mabii y to perform. Delnys in
delivery or ln meeting completion dates due 1o force majeure events shall automutically extend
such dates for u period equal to the duration of the delay cansed by such events, unless the State
determines 111 be i i best interest 1o tefminate the agreemunt

HIPAA COMPLIANCE

Contenctor agrees o comply with the “Administrative Simplification™ provisions of the Healih
Insurance Partability and Accountability Act of 1996, including electronie data interchange, code
sets, identifiers, security, and privacy provisions. as may be applicable 1o the services under this
coniract,

INDEMNIFICATION

To the fullest extent wllowed by law, the contractor shall indemnify, defend, save and hold
harmless, protect, amd exonerate the Agency, its eommissioners, board members, officers,
employees, agents, and representatives, and the State of Mississippt from and against 1l claims,
demands, linbilities, suits, nctions, dumages, losses, and costy of every kind wnd  nature
whatsoever including, without limittion, coun costs investiputive fees and expentes, and
attomiey s feey, arising out of or caused by the contractor andlor its panners, principals, agents,
employees and/or subcontractors in the performance of or failure 1o perform this agreement In
the State’s sole discretion, the contractor may be allowed to control the defense of my such
clamm, sl ete. In the event the contruetor detends said claim, sult, ete., the contraetor shall yase
legal counsel acceptable to the Stte. The contractor shall be solely responsible for all costs
andfor expenses associuted with such defense, and the State shall be entitled to participate in said
defense. The contractor shall not settle wny claim, sull, ete. without the State's coneunence,
which the State shall not unreasonahly withhald.

INDEMNIFICATION (for contracts between two state agencies or entities)

The contractor’s tort Hability, as un entity of the State of Mississippi, is determined and
controlled In nccordance with Mississippl Code Annotted § 11-46-1, o seq.. including all
defenses and exceptions confained thereln. Nothing in this agreement shall have the effeet of
changing or altering this lability or of eliminating any defense available to the Stale under
slatite,
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INDEPENDENT CONTRACTOR STATUS

The contractor shall; at ll times, be regarded ax and shall be legally considersd an independent
contractor anel shall at no time act ag an agent for the State. Nothing conained herein shall be
deemued or construed by the State, the contractor, of any third party as erenting the relativnship of
principal and agent, master and servant, panners, joint ventures, employer and emplovee, o any
similar such relationship between the State and e comtructor,  Neither the method of
computabion of fees or other charges, nor any other provision contained herein, nor any sty of
the State or the contractor hereunder ereates, or shall be deemed 10 create o relationship other
than the independent relationship of the State and the contractor, The contractor's personnel
shall not be deemed in any way. directly or indirectly, expressly or by implication, 10 he
employees of the Stite. Neither the contraelor nor its employees shall, uber any clrcumstances,
he conmidered servanta, agents, or employees of the fageney), and the fagency] shall be o
time legally responstble for any negligence or other wrongdoing by the contractor, its servants.
agents, or employees.  The fagesey) shall not withhold from the comtract payments to the
contractor uny federal or State unemployment taxes, federal or State income taxes, Social
Security tux, or any other amounts for benefits to the contractor, Further, (he fagency) shall not
provide W the contractor any insurince coverage or other benelits, ncluding Worker's
Compensation, notmally provided by the State for its employees

INFRINGEMENT INDEMNIFICATION

The contractor warrants that the materinls and deliverables provided to the customer under Ui
apreement, and their use by the customer, will pot infringe or constivte an infringement of any
copyright, patent, trademark, or other proprietary right,  Should any such items hecome the
subject of an infringement claim or suit, the contractor shall defend the infringement action
and/or obtain for the customer the rght to continue using such items. Should the contractor fail
to obtain for the costomer the rght fo use such iwms, the contrctor shall suitably modify them
o make them non-infringing or substitute equivalent software or other items a1 the contractor’s
expense. In the event the above remedial measures cannot possibly be accomplished, and only in
that event, the contractor may require the customer 1o discontinue using such lems, i whicl
ense the commetor will refund o the customer the fees previously puld by the customer for the
items the customer may no longer use, and shall compensate the customer for the lost value of
the infringing part 1o the phase in which it was used, up 10 and including the contract price for
said phase. Said refund shall be paid within ten (10) working days of notice to the customer to
discomtinue said use.

Scope of Indemnification: Provided that ihe Stute prompily notifies the contractor in writing of
any alleged infringement claim of which it has knowledge, the contractor shall defend, at its own
cxpense, the State againal, and pay all costs, domages and attorney fees that o court finally
awards for infringement bused on the programs snd deliverbles provided under this agreement

INSURANCE

The contractor represents that it will mnintain workers' compensation fnsurance which shall
inure to the benefit of all the contretor's personnel provided hereunder, comprehensive pencral
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liability or profezsional liability insumanee, with imvinimum limits of % per oCeurTence
and hdelity bond insurance with minimum limits of § - AL peneral liability,
prafessional Hability and fidelity bond insurmnce will provide coverange to the [dgency] i an
additional insared.  The fAgency) reserves the right 1o request from carviers, certilicaties of
insuranee regarding the required covernge,  lnsurance carmers must be leensed or hold o
Certificate of Authority from the Mississippi Departiment of Insurance.

INTEGRATED AGREEMENT/MERGER

This agreement, Including all contraet documents, represents the entire and integrated agreement
between the parties hereto and supersedes all prior negotiations, representations or agreemenls,
irrespective of whether written or oral, This agreement may be altered, mmended, or modified
oftly by o owritten document exceuted by the Stnie and (he contrnetor.  The copteacion
acknowledges that it has thoroughly read all contract documents and has had the apportunity to
receive competent advice and counsel necessary for it W form a full and complete understanding
of all nghts and obligations herein.  Accordingly, this apreement shall ot ke construed or
interpreted in fuvor of or againg the State or the contractor on the basis of dealtsmanship or
preparation hereof

LIQUIDATED DAMAGES CLAUSE

With Termination for Default Clowse!  The following clavse | authorized for use jn service
contracts when it is difficult to determine with reasonable necurney the mmount of divnage 1o the
State due o delays caused by late contractor performance or nonperformance and the contraei
contains the termimation for default ¢lause set forth in Section 4-101.05,

Liquidnied Damages

When the contractor s given notice of delay or nonperformance as specified in
Paragraph (1) {Delault) of the Termination for Detault Clause of this contract and
fuails o cure dn the time specified, the comtmetor shinll be Biable for damoges lor
delay in the amount of § per calendar day from date set for eure
unti] erther the State reasonably obtains similar services if the contractor is termi-
nated for default, or until the contracior provides the services il the contractor is
not terminaled for defaalt,.  To the extent thit the contmactor's delay or
nonperformanee s exoused under Parngraph (4) (Excuse Tor Nonperformance o
Delayed Performance) of the Termination for Defoult Clause of this contra,
liquidaed damages shall not be due the State. The contractor remains liable for
damages caused other than by delay,

fn Otler Sttations: 11 the comtraet will nel hoave & termination for Delmlt of Clouse or (he

liquidated damages are 10 be pssessed for reasons other than deluy, the head of a purchasing
agency may approve the use of any appropriate liquidated damages ¢lause.
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MODIFICATION OR RENEGOTIATION

Phis agreement may be modified only by written ngreement signed by the parties hetelo.  The
[rarties agree 10 renegotiate the agreement il ledernl andfor State revislons of any applicable Jaws
or repulations make changes in this agreement necessiry.

NO LIMITATION OF LIABILITY

Nuthing in this agreement shall be interpreted as excluding o limitiog any twon linbiliny of the
contractor for harm caused by (the intentional or reckless conduet of the contractar ar for
damages incurred through the negligent performance of duties by the contractor or the delivery
ol products that are defective due 1o neglipent construction

NOTICES

All notices required or permitted 1o be given under this agreement musi be in wriling and
personilly delivered or sent by certified United Stules mail, posiape prepaid, retum receip
requested, 1o the party 10 whom the notice should be given o the address set forth below. Notice
shall be deemed given when actually received or when refused. The parties agree 1o proamply
notify each other in writing of any change of address,

For the contrnetor; mame, title, contractor, address

Yor the ageney: mame. title, agency, address
NON-SOLICITATION OF EMPLOYEES

Fach ety o ik greement ngrecs fiol o cmplﬂy or to solicn for ﬂfl'll"llﬂ}'“lﬂ'lll, llirﬂ-‘h’lh' G
indirectly, any persons in the full -time or part-time employment of the other party until ot least
5i% (63 months aftér this agreiment terminates unless lﬂmuﬂ:"'_‘r' ﬂL‘TI’.‘Ed o i wrj_ﬁng h}- the Stale
nmel the comenctor.

ORAL STATEMENTS

No wral statement of any person shall modify or otherwise alfect the terms, conditions, or
specifientions =tated 10 this contract.  All modifications 10 the contract must be made fn writing
by the fagencyf and agreed 1o by the comtractir

OWNERSHIF OF DOCUMENTS AND WORK PAPERS

{Agency/ shall own ull documents, files, reports, work papers and working decumesiation,
eloctronle or otherwise, created in connection with the project which is the subject ol this
agreement, except for the contractor’s internal administrative and quality assurance files and
intermal project correspondence, The contractor shall deliver such documents and work papers 1o
fugency] upon termination or completion of the agreement, The forepoing notwithstanding, the
contractor shall be entiticd to retain a set of such work papers for its files, The contretor shall
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be entitled to use such work papers only after receiving wrilten permission from fageney/ and
subject 1o any copyright protechions

FATENTS AND ROYALTIES

T'he contractor covenants (o save, defend, keep harmless, and indermify the fagency| and all of
its officers, departments, ngencies, agents, and employees from and against all claims, loss,
dambge, Injury, fines, penaltics, and cost-ineluding court costs and otorney’s fees, charges,
liability, and exposure, however cuused—for or on aceount ol any copyright or patented or
unputented invention, process, or article manufictured or used in the performance of the contract,
including 1ts use by the fagency/ If the conlractor uses any design, device, or material covered
by patent or copyrighy, it is mutally agreed and understood without exception that the contret
price includes all royalties or costs arsing lrom the wse of such design, device, or materials in
iy way in the work,

PAYMENT

Contrmetor agrees to secept all payments in Umited Sunes currency vin the State of Mississippi's
electronie puyment and remittance vehicle.  Agemcy/ agrees to make payment in sccordance
with Mississippi law on “Timely Payments for Purchases by Public Bodies,” Section Mississipp
Code Annotated § 31-7-301, et seq., which penerally provides for payment of undisputed
aenounts by SAgency] within forty-five (45} doys of receipl of invoice,

PRICE ADJUSTMENT CLAUSE

(ry Price Adfustment Mothods. Any adjustiments in contract price, pursuant 1o 4 clause in this
conteact, shall be made in one or more of the following wirya:

(a) by agrecment on a lixed price adjustment before commencement of the additional
pertormance;

(b} by unin prices specified in the contraet;

(e} by the costs artributable 1o the event or situation covered by the clause, plus
uppropriste profit or fee, sl as specified in the contract; o,

() by the price excalation ¢lause.
(2)  Submisston of Cost or Pricing Date. The contractor shall provide cost or pricing data for

any price adjustments subject to the provisions of Section 3-403 (Cost or Pricing Data) of
the Mississippd Personal Sevvice Contract Procuremeni Regulations.

PRIORITY

The contract consists of this agreemont, the request for proposal fmember] (herelnafter referred
o ng RFP und aitached as Schedule | 1), andd the response proposal by feantractor] dited
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fdatef (heremaier referred to as Proposal and attached as Schedule | ). Any ambiguitics.
vonflicts or questions of mterpretation of thas coniract shall be resolved by first, reference w thie
aggreement and, i stll unresolved, by reference (o the REP and, if still unresolved, by reference
to the proposal. Omission of any term or obligation from this agreement or sttached Schedules
| Jor| | shall oot be deemed an omission from this contraet i1 suglt lerm o
obligaton 12 provided for elsewhere in this contract.

OUALITY CONTROL,

Phe contraelor shall institute and mainain throughout the contract period a properly dogumerniie)
guality control program designed to ensure that the services are provided st all times and in all
respects i accondanee with the contract The progeam shall include providing daily supervision
il eonducting Trequent inspections ol the controctor's stalt and ensuring that sceurate recordy
are mutintnined deseribing the disposition of all complaisis. The records so created shill be open
Lo inspection by the fapency/.

RECORD RETENTION AND ACCESS TO RECORDS

Provided the comtractor is given reasonable advance writlen aotice and such inspection s made
during normal business hours of the contractor, the State or any duly suthorized representatives
shall have unimpeded, prompt access 1o iny of the contractor’s books, documents, papers, and/in
records which are mainmined or produced as a result of the project for the purpose of making
audits, examinations, excerpts, and tramseriptions. ALl records relited 1o this agreement shall be
retained by the conteactor for three years after Qual payment is made under this agreement and
all pending matiers are closed; however, if any audil, litigation or other sction arising out of o
related in any way 1o this project is commenced before the end of the three vear period, the
records shall be retained for ome yenr after all fssues arising out of the pcton ave finally resolved
ot uidil the end of the three year pectod, whichever is lnter

RECOVERY OF MONEY

Whenever, under the contruct, any sum of money shill be recoveruble from or payable by the
contractor o the fagencyf, the same amount may be deducted from any sum due to the
contractor under the contruct or under any other contruet between the contractor and the
Jugeney]. The rights of the fagency] are in-addition and without prejudice 1o any other right the
fagency) may have to claim the amount of any loss or damage suffered by the fagency] on
mecount ol the sets or omissions ol the contrctor,

RENEWAL OF CONTRACT
(Lisw thix elawse when the contractor cannat decline o reimewal )

The contract may be renewed al the diseretion of the agency upon written notice to the contractor
al least [number] days prior to cach conteact anniversary date for a period of [number] successive
one-year periods under the same prices, terms, and conditions as In the original contraet, The
total pumber of renewnl years permitted shall not exceed [number].

PSCHB Rules and Regulations (Effective 57172010) 12



(Use this clause when the comtractor has the right to decline the rosewal, )

Upon written agreement of both parties at least [number] days prior o ench contract anmiversary
date, the contract may be renewed by the fagency/ for a period of [number| suceessive one-vear
penod(s) under the same prices, terms, and conditions as in the orginal contmct.  The total
number of renewal years permitted sholl nol exeeed [number)

REQUIREMENTS CONTRACT

Dunng the period of the contract, the contractor shall provide all the service described in the
contract.  The contractor understands and agrees that this |s w requirements conteact and it The
Jagency/ shall have no obligation o the contretor i€ no services ure required, Any {aantitles
that are inclided i the scope of work reflect the current expectations of the fagency) lor the
period of the cantract. The amount is only an estimate and the comracior understands and ARTCES
that the fagency] is under no abligation to the contrctor to buy any amount of the services as n
result of having provided this estimate or of having any (ypicnl or measurable requirement b the
past. The contractor further understiands and agrees thal the fugency] may require services in un
mmaount less than or in excess of the estimated annual contract smount and that the Guantity
actually used, whether in excess of the estimate or less than the estimate, shall not give rise to
any elaim For compensation other than the total of the unit prices in the contract for the quantity
netunlly used,

RIGHT TO AUDIT

The comtructor shall maintain such financial recordy and other records as may be prescribed by
the fagency] or by applicable federal and State laws, rules, and regulations. The comtructor shall
retain these reoords for o period of three veaes afler final payment, or until they ore audited by
the fapency], whichever event ocours first.  These records shall be made available during the
termt of the contract and the subsequent three-year period for examingtion, transeription, and
it by the Mississippi Sude Auditor's Office, ils designees, or other suthorized bodies,

RIGHT TO INSPECT FACILITY

The State may, ol reasonable times, inspect the place of business of o conlmctor or any
subcontractor which is related 1o the performance of any contraet awarded by thie State,

SEVERABILITY

I any pant of this agreement is declared fo be invalid or menforceable, such ivalidity or
unenforcenbility shall not aiTeet any other provision of the agreement thil van be given elfect
without the invalid or unenforceable provision, and 1w this end the provisions hereof are
severnble.  In such event, the parties shall amend the agreement as necessary to reflect the
uriginal intent of the parties and w bring any invalid or unenforceable provisions in compliance
with spplicable law,
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STATE PROPERTY

Comractor will be responsible Tor the propier eustody and care of any State-owned property
Frnialied for contructor's use 1 connection with the performance of this agreement. Contracton
will reimburse the Stte for any loss or damage, normal wear and tear excepted.

TERMINATION FOR CONVENIENCE CLAUSE

(1)

()

Termimation, The procurement officer may, when the interests of the State %o raguire,
lerminate s commet in whole or in part, for the convenience of the Sume.  The
procurement officer shall give written notice ol the ferminntion (o the contractor
specifying the port of the contract terminated and when termination becomes effective.

Comtractor's Obiiganony. The contrmetor shall mewr no further obligations in connection
with the terminmted work and on the date set in the notice of termination the contractor
will stop work (o the extent specified.  The contractar shall also terminate outstanding
orders and subcontracts us they relute o the terminated work. The contractor shall seitle
the linbilitkes and claims arising out of the termination ol subeontracts ud orders
connected with the terminated work. The procurement officer may direet the contrator
b assign the contractor's right, title, and interest under terminated orders or subcontracts
ter the State. The oontractor must still complete the wark not terminated by the notice of
termination and may incur obligations as are necessary (o do so,

TERMINATION FOR DEFAULT CLAUSE

(1)

2}

(1)

Ofernds. 1 the contractor reluses or fails (0 perform any of the provisions of this contrac
with such diligence us will ensure its completion within the time specified In this contract
or any extension thereol, or otherwise fails 10 tmely satisly the contract provisions, or
commits any other substantial breach of this contract, the procurement officer may notify
the contractor in wriling of the delay or nonperformance and if not cored in ten days or
my longer time specified in writing by the proowrement officer, auch olficer may
lerminate the contractor's right 1w proceed with the contract or such pant of the eontract as
o which there hos been delay or o failure 1o properly perform.  In the event of
termination in whole of in part, the procurement officer may procure similar supplies or
services inoa manner and upon terms deemed approprinte by the procurement officer.
The contractor shull comtinue performance of the contract to the extent it 1s not terminmted
and shall be lable for excess costa neurred In procuring similar goods or services

Contractor's Duties.  Motwithstanding termination of the contract and subject 1o any
directions from the procurement officer, the contractor shall wke timely, reasonable, and
nocessiry action o protect and presevve propenty in the possession of the contratar in
which the Stnte has an interesl.

Compensation. Payment for completed services delivered and accepred by the State shall
be af the contract price.  The State may withhold from amomnts due the contrctor such
sums us the procurement officer deems (o be necessary 1o protect the State ngninst loss
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because of omstanding hens or claims of former lien holders and 10 reimburse the State
for the excess costs imcurred in procuring similar goods and services,

(4 Exvwse for Nonperformance or Delaved Pecformunce. Except with respeet o delauls of
subcontractors, the contrnctor shall not be in defaylt by reason of way [ailure in
performance of this contract in accordance with its terms (meluding any failure by the
contractor to make progress in the proseoution of the work hereunder which endanpers
such performuance) 5 the contractor his notified the procurement officer within 15 days
alter the cause of the delay and the fallure arives out of cases such ms: wets of God: pets
of the public enemy, pets of the State and uny other governmental entity in its sovereign
or contractual capaeity; fires; Noods: epidentics; quarantine restrictions: strikes ot othe
labor disputes; freight embargoes; or unusually severe weather. 11 the failure 1w perform
Ib wnsed by the failure of & subcontractor fo perloom or to make progress, and i such
Failure mrises out of causes similar 1o those set Torth above, the commetor shall por e
deemed W be in default, unless the services 1o be fumished by the subcontricior were
reasonably obtainable from other sources in sufficient time to permil the contractor W
meet the contract requirements. Lpon request of the contmctor, the procurement ofTicer
shall wscertain (he ncts and extent of such Gdlare, and, iF sich olficer determines thin any
Fnilure to perform wis oceasioned by any one or more of the excusable couses, and that,
bt for the excusable cause, the contractor's progress and performance would have net
the terms of the contract, the delivery schedule shall be revised accordingly, subject to the
rights of the State under the clouse entitled (0 fixed-price commets, “Termination Tor
Convenence,” i cost-reimbursement contracts, “Terminatlon").  (As used in this
Paragraph of this clause, the term "subcontractor” means subcontructor &t any ter)

(5y  Breameows Tersnation for Detfawlr. 1, after notice of termunition of (he contractor's
right to proceed under the provisions of thix clause, it is determined for any reason thm
the contract wis nol in delbolt under the provigions of this clmise, or thit the delsy wis
excusable under the provisions of Pamgraph (4) (Excuse for Nonperformance or Delayed
Performance) of this elause, the rights and obligations of the parties shall, if the contract
gontaing & clavse providing for wermination for convemence of the State, be the same us i1
the potice of wrmination hod been issued puraam 1o such clinse

(6)  Addiional Rights and Remedies, The rights und remedies provided In this cliuse are in
addition o any other nghts and remedies provided by law or under this contract

TERMINATION UFON BANKRUPTCY

Thiz contract may be terminated in whole or in pant by [dgency) upon writlen notice W he
confractor, il the contractor should become the subject of bankropiey or receivership
procecdings, whether voluntary or involuntary, or upon the execution by the contractor of an
nsslgnment for the benefit of its creditors. In the event of such termination, the contractor shall
b entitled 1o recover just and equitable compensation {or satisfactory work performed under this
coniract, but in no case shall said compensation exceed the wtal contmet price.
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THIRD PARTY ACTION NOTIFICATION

Contractor shull give the customer prompt notice o witing of any acton or suit led, ad
prompl notice of any claim mode spoimst contmetor by any entity that may resull i liugation
relited in any way 1o this agreement.

UNSATISFACTORY WORK

UL, ot ooy time during the contract 1eem, the service performed or work done by the contractor i
considered by the fagercy/ to create a condition that threatens the health, safety, or wellure of
the cilizens and/or emplovees of the State of Mississippt, the contractor shall, on bémng notified
by the fagercy/, immediately correct such deficlent service or work, In the event the contracior
fiils, after notice, 1o correet the deficient service o work immediately, the fageney) shall have
the right 1o order the correction of the deficiency by separate contret or with its own resources
il the expense of the contractor,

VARIATIONS IN ESTIMATED QUANTITIES

Defintte (uantity Comracts. The following elause 15 authonzed for use i definmne guanuty
service contmacts:

VARIATION IN QUANTITY

Upon the ngreement of the parties, the quantity of services specified m ths
contract may be increased by a maximum of ten percent provided:

(1) the unit prices will remain the same (excepl lor any price adjustinents
otherwise upplicable): and.

{2} the procurement officer makes s written delermination that sech an
incrense will gither be more economical than awarding another conteact, or
that 11 would not be practical 1o award anothér contract

Indefinite. Cheantity Costracts: Mo clause s provided here because, in indefinite quantity
contracts, the fexibility as 1o the State’s obligntion 1o order and the contractor’s abligation o
deliver should be designed o meet using apency needs while making the contract as atimetive as
possible o potentinl contractors, thereby altempting to obtaln maximum practicable competition
in order 1o assure the best cconomy for the State of Mississippi: however, in coch case, the
contract should State:

(1} the minimum gquantity, iF any, the State s obligated (0 order and the contracior 1o
provide;

{2} whether there 18 a quantily the State expects 1o order and how this quantity relates
b any minimum and maximem quantities that may be ordered under the contract;
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(3} any maximum quantity the State may order and the contractor must provide; and,

(4y  whether the State s abligated to order its aciual requirements under the contriet.
of th the case ol @ multiple award as defined in Section 3-504 (Multple Source
Comtracting), that the State will order its actual regquitements (rom the contractors
under the multiple award subject 1w any minimum or maximm quantity stated

WAIVER

Ner elay or omission by either party 1o (his ugreement in exercising uny right, power, or remedy
hereunder or otherwise afforded by contract, at law, or in equity shall constitute an acquiescence
Wherein, impair any other right, power or remedy hereunder or otherwise afforded by any means,
or operate ws w waiver of such nght, power, or remedy. No waiver by either party Gy thin
agreenment shall be valid unless set forth in writing by the party making said waiver. No walver
ol or madification to any term or condition of this sgreement will vaid, waive, or change any
other term or condition.  Ne waiver by one party (o this agreement of a defaull by the other party
will imply, be construed ns or require waiver of Tuture or other defulis,
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APPENDIX G
Clauses Available for Use in Solicitations for Bids or Proposals

Unless otherwise noted, the clauses me desipned o be used under competitive sealed bidding
(IFB)} procedures. To aller a ¢lavse so thal it can be used under competitive negotiation (RFP
procedures, change the terms “hid™ and “bidder™ o “offer” and “offeror”, “bid form” W
“propesal form”, “invitation for bids” 1 “request for proposals”, and so fonh, These olomes ane
discrelionary and the agency 15 neither required to use them por prohibited Trom using olhers
which are not included |n this appendix.

ADDTIONAL INFORMATION

Cruestioms about the contract portions af the bid docoment must be submited in writing ro (e
of eontact person) ay faddressfur machine number/ematl address). Questions conceming (he
technical portions of the bid document should be directed o fname of contact persin w
faddrexs/fax mackine memberfemall address)!, Bidders nre coutioned (hat any statements sl
by the contract or the technical comoet person that matedolly change any portion of the bid
document shall pot be relied upon unless subsequently ratified by o Tormal written amendment to
the bid document.

BID ACCEPTANCE PERIOD

The ongmal and fmumber| copies of the bid Torm. fmumber] copies total, shall be signed il
submitted in a sealed envelope or package to [place for receipt of bidyf no loter than the time and
dite specified for receipt of bids, Timely submission of the bid form is the responsibility of the
bicder,  Bidls received after the specified time shall be rejected and retumed 1o e Tialider
unopened.  The envelope or package shall be marked with the bid opening date mnd time, and the
number of the invitation for bids. The time and date ol receipt shall be indicated on w
eavelope or package by [depariment recetving bidi). TFach page of the bid form and all
illuchments shall be identified with the name of the bidder

Fallure to submit & bid on the bid form provided shall be considered fust cavse for rejection ol
the bid. Modifications or additions 1o any portien of the bid document may be cause for
rejection of the id. The fagency] reserves the right 1o decide, on o case-by-vase basis, whelher
to reject a bid with modifications or additions as non-responsive,  An o precondition w hid
meceptanee, the fagency may request the bidder to withdraw or modify those portions of the hid
deemed non-responsive thit do not affect quality, quantity, price, or delivery of the service,

(Non-responsive portions of the bid thae do not affeet service guality, quantity, price or delivery

may he, for example, clavses thar specify the State m which ftigation s o be browght or tht
provide for high interest eharges for late payment, )
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BID WITHDRAWAL

I the price bid is substantially lower than those of other bidders, a mistake mny have been made.
A bidder may withdraw its bid from considermtion il certnin conditions are met:

i1 The bid 15 submiited in good faith
(2] Ihe price bud s substantinlly lower than those of other bidders because of n mismke
(3) I'he mistake 15 a clerical ervar, not an emor of judgment.

[(4)  Ohbjective evidence drawn from onginal work popers, documents, und other materials
used 0 the preparation of the bid diemonsimtes cloardy that the mistake was an
wmintentiomal error in arithmetic or so umintentional omission of o quantity of labor or
nterianl

To withdruw a bid that includes o clerical error alier bid opening, the bidder must glve notice in
writing 1o the fugemcyf of claim of tighl (o withdrw a bid, Within two buginess davs alter (he
bid opeming, the bidder requesting withdrowal must provide o the Jagency/ all original work
papers, documents, and other materiald used in the preparation of the hid.

A bidder may also withdraw o bid, prior w the time set Tor the opening of hids, by simply
kg o request in weiting to the fagency/. Mo explanation s required,

A bidder may olso withdew a bid if the fagency) fails to award or issue a notice of intent o
awarad the bid within [time period] after the date fixed for the apening of bids,

No bidder wha is permined 1o withdraow o bid shall, for compensation, supply any muterial or
labot 10 or perform any subcontract or other work for the person to whom the contract is
awarded, or otherwise benefit from the contract.

Na partial withdrawals of o bid are permited siver the time and date ser for the bid opening; only
complete withdrawals are permiited.

BIDDER CERTIFICATION

The bidder agrees that submission of a signed bid form is certification that the bidder will accept
am award made 1o it as o result of the submission.

BIDDER INVESTIGATIONS

Before submitting a bid, ench bidder shall make ull imvestigations and examinations necessary o
ascertain all site conditions and requirements affecting the full performance of the contract and 1o
verify any representations made by the fagency/ upon which the bidder will rely, I the bidder
receives an award ns a resull of its bid submission, failure 1o have made such Investigations and
exmminations will in no way relieve the bidder from its obligation 1o comply in every detnil with
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all provisions and requirements of the contract documents, nor will a plea ol ignorance ol such
eonditions and requirements be accepled a3 a basis for any claim whasoever for ndditional
compensntion.

CERTIFICATES AND LICENSES

The contractor shall provide notanzed copics of pll valid licenses and certilicates required for
pertormunce of the work. The notrized copies shall be delivered o the fagencyf no later than
ten days atter the controctor receives the potice of award from the fagency)  Current notarized
copies of licenses and certilicates shall be provided to the fagency/] within iwenty-Tout hours of
demand at any time during the contract wrm, Licenses and cerificates required Tor this contract
include, by way of Hustration and not lmitation, the following:

i1 A business license valid 1 fagency/
123 A professional license or certificate in the field of (specialty areaf

(3)  [fAmy adiditiome! Tlevayes that ewty D reguired o be feld by archuiteces, health
professionals.  pesticide  or herbictde application  techniciany,  ashestos  removal
comragiors, vlic.

DEBARMENT

By submitting a bid, the bidder certilies that it 15 not currently debarred from submitiing bids for
contracts 15sucd by any poelitical subdivision or agency of the State, and that it 1s not an agent of a
person of entity that s currently debarred from submitting bids for contract issued by iy
politieal subdivision or agency of the Ste

EXCEFTIONS

Widders tking exception fo any part or section of the solicimtion shall indicate soch exceptions
on the bid form,  Fuilure o indicate iny exception will be interpreted as the bidder's intent 1o
comply fully with the requirements as written, Conditional or qualified bids, unless specifically
allowed, shall be subject to rejection in whole or in part.

EXFENSES INCURRED IN PREPARING RID

Ihe fagencyf avcepts no responsibility for any expense incurred by the bidder in the preparation
and presentation of a bid. Such expenses shall be bome exclusively by the bidder

INFORMALITIES AND IRREGULARITIES

The fagency/ has the ripght to waive minor defects or vanations of a bid from (he exact
requirements of the specifications that do not affect the price, quality, quantity, delivery, or
performance time ol the services being procured. If insufTicient information s submited by a
bidder with the bid for the fagency] to properly evaluate the bid, the fagemoy] has the rght to
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require such additional infermation as il may desm necessary afler the time sel or receipt of
bids, provided that the information requested does net change the price, gquality, quantity,
dehivery, or performance time of the services being procured.

firforrmateon requested may olude. for vxample, o copy of business or professional Heenses, o
& work sehedwle, )

LATE SUBMISSIONS

A d recetved at the place designated in the solicitation for receipt of hids after the exact (me
specified for receipt will not be considered unless it is the only bid received, o it 18 recerved
befere award s made and was sent by registered or cenified mall nol lnler than the fth calendar
diny belore the date specified for receipt ol bids 1 must be determined by the fagency/ thist he
lite receipt was due solely 1o mishandling by the fugemey] ufler receipt s the specificd nddress.

The only acceptable evidence o cstablish the date of mailing of & late bid is the 1.5, Posal
service postmark on the wrapper ot on the orlginal receipt from the U8, Postal Service. 11 the
postimark does nol show a legible date, the contents of the envelope or package shall be
processed as i malled late.  “Postmark”™ means o printed, stamped, or otherwise placed
impression, exclusive of a postage meter impression, that is readily identifiable without further
action ms having been supplied and affixed by the 115, Postal Service on the date of mailing
Bidders should request postal elerks to place o hand cancellntion postmuark (oflen ealled o bull's
eye ) on both the receipt and the envelope or wrapper.

The only acceptable evidence to establish the time of receipt 8l the office idemified for hid
apening i3 the time and date stamp of thm office on the bid wrapper or other documentary
evidence ol receipt used by that olfice.

NONCONFORMING TERMS AND CONDITIONS

A hid response that ineludes terms and conditions that do not conform 1o the torms and
conditiom in the bid document 15 subject to rejection as non-responsive,  The fagency] reserves
the right to permit the bidder o withdruw nonconforming terms and conditions from its bid
response prior to 8 determination by the fagency] of non-responsiveness based on the submission
ol noneonforming terms and conditions.

PRE-BID CONFERENCE (MANDATORY)

A mandatory pre-bid conference will be held at ftime) on fdate] at flocarion], Al interested
parties wre required o atiend.  The purpose of the pre-bid conference is w allow potentinl bidders
an opportunity to present questions o staff and pbiain cladfication ol the requirements of the bid
documents. Becnuse the [agency] considers the conference (o be eritical to understanding the bid
requirements, attendance is mandatory in order to qualify as a bidder. Minutes of the conference
fwillwill notf be published
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PRE-BID CONFERENCE (OFTIONAL)

An opvreal pre-bid conterence will be held me frmef on fdare] ot flocarion).  All interested
parties are urged to attond, The purpose of the pre-hid conference s 1o allow potentinl bidders an
oppertunily to present questions 1o Stall and obtain clardfication ol the requirerments of the bid
documents. Minutes of the conlerence fwillwill not] be published.

QUALIFICATIONS OF BIDDERS

The bidder may be required before the award ol any contract to show to the complete satis{aciion
of the fagency/) that it has the necessary facilities, ability, and linancial resourees o provide the
service specilicd therein inoa satisfoctory manner. The bidder may also be required 1o give o past
history and references In order w0 sutisfy the fagescr/ In regard 1o the bidder's qualifications,
The fagendyf may make reasonuble tnvestigations deemed necessary and proper lo determine the
ability of the bidder 1o perform the work, and the bidder shall furmish to the fagency/ all
information for this purpose that may be requested, The fagemcy) reserves the nght 1o reject any
ik i the evidence submitted by, or investigation of, the bidder fails 1o satisfy the fagency] thu
the Wdder is properly qualified 1o carry oul the obligations of the contrmet and 1o complete the
work described therein. Evalustion of the bidder’s qualifications shall include:

{1} The ability, capacity, skill, ond financinl resources 1o perform the work or provide the
service required.

(2} The ability of the hidder 1o perform the work or provide the service promptly, ar within
the time specified, without delay or interference.

i3} The charpeter, Inegrity, reputation, judgment, experience, and efficiency of the bidder,
4} The quality of performance of previous contracts or services.
SURETY REQUIRED

(17 Bid surety: A bid bond, cashier's check, or certified check in the smount of [percentage/
of the amount of the bid made payable to the Jagency! shall accompany each bid. The
bid surety of all bidders shall be rewined until after the award of the contract is made.
Ihe Bid surely ol the kuccessful bidder sholl be retained wntil the posiing of o
performance bond,  The failure of the bidder 1w accept an award and file acceptable
performance and payment bonds within fifteen dayvs alter nward shall be just couse for
cancellation of the award and the forfeiture of the bid surety 10 the fagency/ as liquidated
domages, Award may then be made 1o the next lowest regponsive and reaponsible bidder

(2} Performance surety: A performance bond in the amount of 100 percent of the bid shall be
required of the successful bidder to ensure sausfactory completion of the work. The bond
shall be a corporate surety hond issucd by a surety company authorized 1o do business in
the Stme of Mississippi.
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i3] Payment surety: A payment bond in the amoumt of 100 percent of the bid shall be
reeuired of the snceessful bidder to guarantes payment of all persons who have and fulfill
contracts with the contractor for performing libor or providing equipment o material in
the performuance of the wark provided [or in the contract, The bond shall be o corporate
surely bond issued by o surely company outhomzed o do business i the Sune ol
Mississippi.

(4 Alwrnative surety. A centitied cheek for cash eserow deposit in the face amount of the
coniract such a8 & persannl bond, property bond, or o bank or savings and oo
association letter of credit may be tlendered in liew of o bid, payviment, or performance
bond subject to approval by the fugency] attormey.
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