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Title 33: Public Health - Local Governments and&¥ater Systems Improvements Board
Part 1: Drinking Water Systems Emergency Loan Fredjram Regulations

Part 1 Chapter 1. Introductory Provisions

Subchapter 1: Scope of Regulations.

Rule 1.1.1 These regulations, adopted pursuaréd¢td® 41-3-16, Mississippi Code of 1972, as
amended, will govern the Local Governments and Rbmaking Water Systems Emergency
Loan Fund (DWSELF) Program. These regulations beaguperseded by the DWSELF loan
agreement, when a variance or exception is madeebBoard, and when not in conflict with any
state or federal laws or executive orders.

Source: Miss. Code Ann. § 41-3-16(3)(b)

Subchapter 2: Effective Date of Regulations.

Rule 1.2.1 These amended regulations are effe®oteber 12, 2000 May 11, 2007.
Source: Miss. Code Ann. § 41-3-16(3)(b)

Subchapter 3: Definitions.

Rule 1.3.1 The following words and terms, when usdtis regulation, will have the following
meanings, unless the context clearly indicatesraike:

1. Act - The Local Governments And Rural Water Systémsovements Revolving Loan
Program Act, Section 41-3-16, Mississippi Code @72

2. Administration Fee - Those fees charged the loaipient to defray the reasonable costs
of administering the emergency fund.

3. Allowable Costs - Those project costs that araldkgreasonable, necessary, allocable to
the project, within the established project scopagdet, and budget period in
conformance with the DWSELF Regulations and appidsethe Department.

4. Authorized Representative - The signatory agewfffoze of the applicant, authorized and
directed by the applicant's governing body to meiqalication for assistance and to sign
documents required to undertake and complete tjeqtr on behalf of the applicant.
The signatory agent or office must be a membeoroin employee of, the applicant's
governing body and may not be under a separateacbntith the applicant at any time
during the execution of the project.

5. Board - Local Governments and Rural Water Systenpsdvements Board.

6. Change Order - The documents executed by the &apient and the construction
contractor, upon recommendation of the registengiheer if required by the contract
documents, authorizing a change, alteration, damee in the plans, specifications, and
contract documents, including but not limited tddiéions or deletions of work to be
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performed pursuant to the contract or a changesitscr time for work performed
pursuant to the execution of the contract.

7. Construction - Any one or more of the followingpadr, erection, building, acquisition,
alteration, remodeling, improvement or extensiodraiking water systems.

8. Department - Mississippi State Department of Heailltti staff, and their designated
representatives.

9. DWSELF - Drinking Water Systems Emergency Loan Fund

10.DWSIRLF - Drinking Water Systems Improvements Reiragl Loan Fund.

11.Drinking Water System Viability Analysis - A manag, operational, financial and
technical analysis of a water system to determinetier the system has the capability to
reliably meet performance requirements and findrdigations on a long term basis.

12. Eligible Applicant - A county, incorporated munieifty, district or other water
organization that has been granted tax exemptsstetder either federal or state law
which has authority to collect, treat, store arstridiute piped water for human
consumption, has the authority under State laveteive DWSELF loan assistance and
has the ability to comply with this regulation ahe requirements of the DWSELF loan
agreement.

13. Eligible Costs - Eligible costs are those costa/iich DWSELF loan participation is
authorized pursuant to applicable statute.

14.Emergency - Any circumstance caused by fire, fl@ogblosion, storm, earthquake,
epidemic, riot, insurrection or caused by any iehedefect due to defective construction,
or when the immediate preservation of order or igutealth is necessary by reason of
unforeseen event or condition, or when the immediastoration of a condition of
usefulness of any drinking water facilities appeatgisable.

15.Emergency Fund - The Local Governments and Ruriakidig Water Systems
Emergency Loan Fund, created pursuant to Sectieg¥a(2)(b), Mississippi Code of
1972, as amended.

16. Financial Assistance - Loans by the Board fromLtheal Governments and Rural
Drinking Water Systems Emergency Loan Fund.

17.Improvements - Will include making necessary reptorexisting drinking water systems
to meet the emergency, and may, at the Board'setiisg, include new construction
needed to provide a permanent correction to thiel@nes which caused the emergency.

18.Loan Agreement - An agreement between the Boardhtanbban recipient through which
the Board provides DWSELF funds for eligible assise and the recipient promises to
repay the principal sum and interest back to theSBWF over a period not to exceed 5
years at an interest rate established by the Board.

19.Loan Applicant - A county, incorporated municipglitlistrict, or other water
organization that makes application for assistdrara the DWSELF program.

20.Loan Recipient - A county, incorporated municipaldistrict, or other water
organization that receives a loan from the DWSEtdgmm.

21.May - Whenever used in the context of an actiobedaken by the loan recipient the
word may will be interpreted as optional but is n@ndatory.

22.May not - Whenever used in the context of an adbpthe loan recipient such an action
is prohibited by these regulations.

23.Must - Whenever used in the context of an actiobetéaken by the loan recipient the
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word must will be interpreted as mandatory.

24.Plans, Specifications and Contract Documents -eéftggneering description of the
project including engineering drawings, maps, témdirspecifications, design reports and
construction contract documents in sufficient deétaallow contractors to adequately
construct the work.

25.Project - The scope of work for which assistananarded under the DWSELF.

26.Project Completion - The date of the final condinrcobservation, as performed by the
Department, for the purpose of an allowability dei@ation.

27.Protest - A written complaint to the loan recipieahcerning the loan recipient's
solicitation or award of a contract. The protesistrbe filed with the loan recipient by a
party with a direct financial interest adverselieafed by a loan recipient's procurement
action.

28.Public Water System - A system for the provisioth® public of piped water for human
consumption if such system has at least fifteef $&bvice connections or regularly
serves at least twenty-five (25) individuals, imthg but not limited to any collection,
treatment, storage and distribution facilities unctntrol of the operator of such system
and used primarily in connection with such system.

29.Rate Structure - Will have the same meaning as Okarge System.

30. Registered Engineer - The engineer, registeretidwlississippi State Board of
Registration for Professional Engineers and Land&ors, retained or employed by the
loan recipient to provide professional engineesagrices during the planning, design,
and/or construction of the project.

31.Repayment - Principal and interest payments on Di#S&ans which must be credited
directly to the DWSELF.

32.Surcharge - That charge added to each user's biiteach month to cover the cost of
repaying the DWSELF loan.

33.Unilateral Change Order - Change orders executdogrthe loan recipient, and
identified as such, in accordance with the contdacuments.

34.User Charge System - That system by which the leaipient charges users of the
system, water rates that produce adequate reveeqgesed for operation, maintenance,
replacement of major equipment, retirement of eagstiebt, and repayment of the
DWSELF loan for the project.

35.Water Use Ordinance/Corporate Resolution - An @@ or corporate resolution
enacted by the loan recipient which must requiag tiew distribution lines, service lines,
and connections are properly designed and consttuahd must establish any
prohibitions or conservation measures for wategesand must establish any other
requirements for use of the system determined apigte by the loan recipient.

36.Will - Whenever used in the context of an actioméotaken by the loan recipient the
word will is to be interpreted as mandatory.

Source: Miss. Code Ann. 8§ 41-3-16(3)(b)

Part 1 Chapter 2: Program Requirements

Subchapter 1: Eligible Applicant Determination.
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Rule 2.1.1 To be eligible for financial assistarare applicant must meet the definition of an
eligible applicant as described in Section I.C.(GZhis regulation, as determined by the
Department.

Source: Miss. Code Ann. § 41-3-16(3)(b)
Subchapter 2: DWSELF Uses.

Rule 2.2.1 The Emergency Loan Fund may be usetthéoiollowing purposes, as determined by
the Board:

1. To make emergency loans to eligible applicants aking necessary repairs to existing
drinking water systems to meet the emergency;

2. To make emergency loans to eligible applicantompuleting construction needed to
provide a permanent correction to the problems whaused the emergency;

3. For the reasonable costs of administering the DWSrbgram and/or the DWSIRLF
program and conducting activities under the aaf; an

4. To earn interest on fund accounts.

Source: Miss. Code Ann. § 41-3-16(3)(b)
Subchapter 3: Project Priority.

Rule 2.3.1 These funds will be obligated on a4o@me, first-served basis in order of those
eligible applicants which complete all actions reseey to receive a loan award, for eligible
projects meeting the definition of an emergencyjefsed in these regulations.

Source: Miss. Code Ann. § 41-3-16(3)(b)

Rule 2.3.2 The Board will be the judge of whether@posed project meets the definition of an
emergency project and whether all actions nece$salyan award have been completed.

Source: Miss. Code Ann. § 41-3-16(3)(b)
Subchapter 4: DWSELF Financing.

Rule 2.4.1 The DWSELF has been established to gedwaians to assist eligible applicants in
making emergency repairs to existing drinking watatems and may, with Board approval,
include new construction needed to provide a peemiacorrection to the problems which caused
the emergency. Basic DWSELF financing requiremang as follows:

1. DWSELF loans may be limited at the discretion & Board based on funds availability
or as otherwise established by State law.
2. Loans will be made at the interest rate determinethe Board.
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3. Monthly principal and interest repayments will coemue as further described in Section
lIl.LF of this regulation, and all loans will be alamortized not later than five (5) years
after project completion.

4. Except for program administration expenses, funilsat be disbursed from the

emergency loan fund without first entering inteegdl and binding commitment with the

Board.

The fund will be credited with all repayments oifygipal and interest on all loans.

The applicant must not be in violation of, or dglient on, any provisions of a previously

awarded DWSELF or DWSIRLF loan agreement

o 0

Source: Miss. Code Ann. § 41-3-16(3)(b)
Subchapter 5: Responsibility.

Rule 2.5.1 The applicant/loan recipient is respaedior the proper planning, design,
construction, operation, maintenance, replacenpemtprmance, and fiscal integrity of the
project. The Department's approval of any docurders not relieve the applicant/loan recipient
or any others of any liabilities or responsibitieDepartment approval of any document is for
loan eligibility/allowability purposes only and doaot establish or convey any such liability or
responsibility.

Source: Miss. Code Ann. § 41-3-16(3)(b)
Subchapter 6: Other Approvals.

Rule 2.6.1 The applicant (or loan recipient) mustam approval of all necessary documents
from each state, local, and federal agency hawingdiction over or funding in the project, if so
required by that agency.

Source: Miss. Code Ann. § 41-3-16(3)(b)
Part 1 Chapter 3: Project Requirements
Subchapter 1: Application for DWSELF Loan.
Rule 3.1.1 Project Budget Period.

1. Costs for the project must be incurred within tihejétt Budget Period established in the
loan agreement. When justified and approved bytierd, the Project Budget Period
may begin prior to loan award, but may not begimartban 30 days prior to receipt of
the loan application by the Department. If projgasts are incurred prior to loan offer,
the prospective loan recipient agrees that heasgading at his own risk and relieves the
Board, the Department, and the Department stadfl a€sponsibility and liability should
such costs later be determined unallowable forraagon, or should such funding not
become available for any reason.



2. The end of the Project Budget Period will coinomdth the 30 day deadline described in
Section 11I.C.(9)(e) of this regulation.

Source: Miss. Code Ann. 8§ 41-3-16(3)(b)

Rule 3.1.2 Obtaining a Loan Application.: Potelriaplicants may request a DWSELF loan
application package by calling the Department stéfie Department staff will fax and/or mail
the loan application package to the potential appl.

Source: Miss. Code Ann. § 41-3-16(3)(b)
Rule 3.1.3 Contents of Application.

All documents listed below must be complete and@gble when submitted to the Department
staff:

1. An original and one copy of the DWSELF loan apglma must be submitted to the
Department staff. When forms are provided by tepdtment staff these forms must be
used, and these forms may not be altered. The DW&#an application may request
assistance only for costs that are allowable im@znce with Appendix A of this
regulation, and may include a construction contiegeas determined by the Department
staff, in the project budget. The application mostude in the Project Cost Breakdown
any administration fee charged to the loan reciphgrthe Department. A complete
application must conform to this regulation, inchglall Appendices, and must include
the following:

a. A complete DWSELF loan application form, which mdés the amounts
requested for construction/repairs, equipment, liegdand/easements, testing
contracts, contingency, contracts for planningjgfedand acquisition,
engineering services during construction/repaitsadministration fees required
by the Board.

b. A certified copy of a resolution by the loan apafits governing body which:

I. declares an emergency, which meets the definiti@m@mergency as
defined in Section 1.C.(14) of this regulation, &xi

ii. agrees to implement, prior to final disbursemerWSELF funds, a per
connection surcharge, over and above all existggy aharges, adequate
to completely cover repayment of the DWSELF loan;

lii. commits the loan recipient's authorized represmmetéd meet with the
Department staff, prior to final disbursement of BBRLF funds, to
discuss the results of the drinking water systeability/financial
capability analysis to insure future operationaliagerial capabilities and
commits to implement the recommendations approyetid Department;

iv. authorizes the submission of the application; and

v. designates an individual or office to make appiarator assistance and to
sign documents required to undertake and comgieterject, on behalf
of the applicant.



o g

c. A clear description from the certified operatoregistered engineer or other
qualified personnel (i.e. well contractor, equiptepresentative, electrician,
etc.) explaining the circumstances leading up iémergency.

d. A registered engineer's (City/County Engineer arstidting engineer) or other
qualified personnel's recommended course of aetmshestimated costs to
remedy the emergency. If such project must be dedidpy a registered engineer
in accordance with State Law and the Rules and Regus of the Mississippi
State Board of Registration for Professional Engis@and Land Surveyors, the
report must include the seal of the professiongirexer who prepared the report.

e. Registered engineer's plans, specifications anttamrdocuments, if applicable,
and/or contracts for repairs/equipment/suppliesleé¢o meet the emergency.

f. A copy of contracts for all eligible engineerindgpservation, architectural,
administrative, and legal services included inDNESELF loan application, if
applicable. All procurement actions related toWSELF Loan project must
comply with state law and Appendix B of this redida.

g. A procurement certification from the Loan Applicamd the loan applicant's legal
counsel, stating that all procurement actions edléd the DWSELF loan project
have been, and will be, in compliance with Statedad Appendix B of this
regulation.

h. A draft user charge system and ordinance/corpoestdution. The user charge
system must establish a surcharge over and abgwexasting user charges to the
system's customers in an amount necessary to heeeggayment schedule
established in the DWSELF loan agreement. Thenardie/corporate resolution
enacting this user charge system must be enadmd@final disbursement of
DWSELF loan funds and by the date establishedarDWSELF loan agreement.

After loan award the loan recipient may requestr@eeive Department approval to
eliminate the surcharge if the loan recipient camadnstrate its user charge system is
adequate to meet the repayment schedule establiskieel loan agreement.

A draft water use ordinance/corporate resolutibapplicable - The water use ordinance
or corporate resolution must require that new ithgtron lines, service lines, and
connections are properly designed and construstadt establish any prohibitions or
conservation measures for water usage, and madtlisbtany other requirements for use
of the system determined appropriate by the loeipient.

A statement of the amount of all local funds neags®or the project and a Financial
Certification Form from the Loan Applicant whictatgs that all local funds necessary for
the project have been secured, or will be securddn\80 days after loan offer, and a
statement to this effect from the funding source(sall funds for the project are being
requested from the DWSELF program, this certifaraheed not be submitted.

A completed water system financial capability summa

A Legal Certification Form from the Loan Applicaemd the loan applicant's legal
counsel, stating that (1) the loan applicant halsaaity under state laws and regulations
to receive DWSELF loan assistance, to collect asarges through an approved user
charge ordinance or corporate resolution, to eeftite user charge ordinance or
corporate resolution and water use ordinance gracate resolution, to repay the loan
under the terms of the loan agreement, to comply all other terms of the loan
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agreement, to own, operate, maintain and replacéthlities to be constructed with
DWSELF loan funds, and that (2) there are no @gtns under federal or state laws or
regulations regarding indebtedness which may ptawenoan applicant from executing
the DWSELF loan agreement and implementing theeptoj

7. A copy of the bid forms from the contract documesustaining the registered engineer's
cost estimates, if applicable. The costs showtherapplication must match those on the
bid forms.

8. If the Loan Applicant is a water organization ottf&an a county, incorporated
municipality, or district, documentation of its taxempt status under either federal or
state law.

9. Clear Site Certificates from the loan applicant #raltitle counsel indicating that the
Loan Applicant has secured all real property arsgeeents (including power and other
utilities) necessary to build the project.

10. Completion of the intergovernmental review proa&sslescribed in Appendix G of this
regulation, and submittal of a completed Intergousntal Review Certification, any
intergovenmental review agency comments receivadi ffze action required to address
all comments prior to awarding contracts for cangion.

11. Certification Regarding Debarment, Suspension aiethiing Facilities.

12. All other forms, documents, and supporting inforimrathat may be required by the
Department.

Source: Miss. Code Ann. § 41-3-16(3)(b)
Subchapter 2: Offer of DWSELF Loan.
Rule 3.2.1

3.2.1.1 Upon determination by the Department s$hesf:

1. all applicable requirements of this regulation haeen met,

2. all applicable documents have been approved,

3. all applicable permits have been issued or wilisseed, and

4. funds are available for the amount of the DWSELa&nlapplication,

the Department will seek approval of the DWSELFlesvard from the Board.

3.2.1.2 If the Board approves the DWSELF loan aagilon, the Board Chairman, or his
designee, will execute and transmit a DWSELF Idéer gincludes an offer letter, loan
agreement and initial repayment agreement) todhe fecipient. In addition to the estimated
allowable project costs as described in Appendof &is regulation and any administration fee,
the loan offer may include a construction contirggeras determined by the Department staff, in
the project budget. If determined necessary bygartment staff, this contingency may be
reduced after receipt of construction bids, asmlesd in Section I11.B.(6) below.

Source: Miss. Code Ann. § 41-3-16(3)(b)

Rule 3.2.2 Upon receipt of the DWSELF loan offée toan recipient must completely execute
11



and return it to the Department staff, along wittedified copy of a resolution by the loan
recipient's governing body authorizing acceptarideeloan offer, within the time frame
established in the DWSELF loan offer. The loareoffecomes void if not executed and returned
within the time frame specified, unless extendedhigyBoard Chairman or his designee.

Source: Miss. Code Ann. 8§ 41-3-16(3)(b)

Rule 3.2.3 Upon return of the executed DWSELF lotier to the Department staff, any
administration fee established in the loan agre¢mvéhbe processed accordingly and such fee
will be paid to the appropriate Department admiaigin fund.

Source: Miss. Code Ann. 8§ 41-3-16(3)(b)
Rule 3.2.4

3.2.4.1 Upon return of the executed DWSELF loaeraid the Department staff, the loan
recipient must then execute any remaining unexdajperoved contracts for
construction/repairs/equipment/supplies and engmg@lanning/design and construction phase
services, or if required by State law and Appemglixnust then advertise, receive bids, award,
and execute any other contracts for constructipaire/equipment included in the project, within
the time frame established in the loan agreem@&htprocurement actions by the loan recipient
(including water associations) must comply withtestaw and Appendix B of this regulation.

3.2.4.2 The loan recipient will be responsibledesuring that every appropriate procedure and
incidental legal requirement is observed in awaydirese contracts. The contracts must not vary
from those approved by the Department staff.

Source: Miss. Code Ann. § 41-3-16(3)(b)

Rule 3.2.5 Upon execution of all contracts fundader the loan agreement, the loan recipient
must then submit (a) all such executed contractsrfeergency
construction/repairs/equipment/supplies and engimg@lanning/design and construction phase
services, (b) if any contracts must be bid, themleted contract award certification and a
completed loan agreement amendment request (extef-bid {if applicable} and other
executed construction contract amounts, all otbhetract amounts, a construction contingency
as determined by the Department staff, and thenadigdministration fee) to the Department
staff within the time-frame established in the l@@neement. Within the time frames established
in the loan agreement, the loan recipient must,thehis discretion, issue any notices to proceed
and submit a copy of such to the Department anthl@ety remaining construction/repair work

or purchase any remaining equipment/supplies fundeer the loan agreement.

Source: Miss. Code Ann. § 41-3-16(3)(b)

Rule 3.2.6 Upon receipt of the documents requiretku (5) above, the Department staff will
review these documents, determine whether a refprest increased loan amount is justified
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and eligible and that funds are available. Thedbmpent may, upon approval of the Board, if
determined necessary and appropriate, transnfiettoain recipient an amended DWSELF loan
offer, which includes in the project budget

1. as-bid (if applicable) and other executed consibaatontract amounts,

2. all other contract amounts,

3. a construction contingency as determined by theaBeent staff, and

4. the original administration fee.

Upon receipt of the amended DWSELF loan offerpiplacable, the loan recipient must
completely execute and return it to the Departmetitin the time-frame established in the
DWSELF loan offer letter. [After execution of taemended DWSELF loan offer, the DWSELF
loan amount will not be increased. Any increaseyiggt costs in excess of the amended
DWSELF loan amount must be paid by the loan reoid®m sources other than DWSELF
funds.]

Source: Miss. Code Ann. § 41-3-16(3)(b)
Subchapter 3: Construction/Repair Phase.

Rule 3.3.1 Awarding Contracts for Emergency Comsion/Repairs Equipment /Supplies, and
Engineering Planning/Design and Construction P&#seices.

Upon executing and returning any amended loan aggatand initial repayment agreement to
the Department staff, if applicable, or upon exiruof all contracts funded under the loan
agreement, and within the time frames establishékda loan agreement, the loan recipient must
issue any remaining notices to proceed and begimeanaining construction/repair work and
purchase any remaining equipment/supplies funddénthe loan agreement, and must transmit
a copy of all notices to proceed to the Departrséaft within the time frame specified in the

loan agreement.

Source: Miss. Code Ann. § 41-3-16(3)(b)
Rule 3.3.2 Preconstruction Conferences.
If determined necessary by the loan recipient]dha recipient may arrange and hold a
preconstruction conference and, if held, must patifd allow attendance and participation by the
Department staff.
Source: Miss. Code Ann. § 41-3-16(3)(b)
Rule 3.3.3 Observation During Construction.
1. During all times that construction/repair work iy performed which requires the

services of a registered engineer, the loan redipneist provide for full-time observation
of the project by the registered engineer or faff sind must require the registered
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engineer's assurance that the work is being peefdima satisfactory manner in
accordance with the DWSELF loan agreement andgpmaed plans, specifications, and
contract documents, approved change orders, amctordance with sound engineering
principles and building practices. Less than futle observation may be allowed when
properly justified and approved by the Departméait.s

The Department staff is authorized to observe thigling of any project at any time for
compliance with the terms of the loan agreementtamtktermine if the loan recipient is
assuring that plans, specifications and contractichents are being followed and is
assuring that the project is being built in accamawith sound engineering principles
and building practices. A representative may baated at the building site by the
Department staff to observe the manner and progifase building or to observe
conditions relating to the equipment or materialgished and the compliance by the
contractor with approved plans, specifications, emotract documents for the project.
Such observation will not subject the Departmerartp action for damages or other
liability. Such observation will not release thentractor from any obligation to perform
the work in accordance with the requirements ofcitr@ract documents, nor the
registered engineer from determining compliancé wie requirements of the contract
documents, nor the loan recipient from insuring pbamce with the terms of the loan
agreement.

The contractor, registered engineer, and the leaipient must furnish the Department
staff with every reasonable opportunity and meanslbserving whether the work as
performed appears to be in accordance with thanegents of the loan agreement. The
Department staff is authorized to observe and regubmission of daily logs, record
drawings, file notes, and any other documents pesplay any party in relation to the
DWSELF funded project.

Source: Miss. Code Ann. § 41-3-16(3)(b)

Rule 3.3.4 Observation of Materials and Equipment.

The Department staff is also authorized to obsalivequipment and materials furnished,
including observation of the preparation or mantufiecof the equipment and materials to be

used.

Source: Miss. Code Ann. 8§ 41-3-16(3)(b)

Rule 3.3.5 Construction/Repair Deficiencies.

1.

2.

In the event construction/repair procedures, matedr equipment appear to the
Department staff to be substandard, otherwise isf@etiory, and/or not in conformity
with approved plans and specifications, the Depantrstaff may determine such work
unallowable for DWSELF loan participation, unless toan recipient takes such action,
through the registered engineer if applicableharmanner provided for in the
construction/repair contract to correct any sudic@mcies

The Department staff may immediately begin withijdD WSELF loan payments
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should such substandard or unsatisfactory conginictpair work, materials, or
equipment become apparent and may require theéagment to repay any previously
paid amounts related to such work, within 30 ddysuch notification. Interest may be
charged on such delinquent repayments after eiqiraf the 30-day period at the rate
established in Section IlI.E.(6) of this regulatioAlternatively, the Department staff may
withhold such amounts from subsequent payment stgue

3. In addition to normal testing procedures requirethe loan recipient, should questions
arise concerning the construction work, materafquipment, for DWSELF loan
allowability purposes the Department staff mayuesy the loan recipient to perform
reasonable additional tests of construction mdsem@uipment, or processes which the
Department staff determines to be necessary toermyeh questions during or after the
construction of the project. All tests, whethartfte Department staff or the registered
engineer, must conform to current American Waterk&'@éssociation, American
Association of State Highway and Transportationdtfs, or American Society of
Testing and Materials published procedures, orlamaicceptable criteria. The
Department staff will specify which tests are aggdile, if not described in the approved
plans, specifications, and contract documentDWISELF loan allowability purposes.
Samples for testing must be furnished free of tmte Department staff upon request at
the construction site.

Source: Miss. Code Ann. 8§ 41-3-16(3)(b)
Rule 3.3.6
3.3.6.1 General.

1. Inthe event a determination is made by a loarpiewt after a construction contract is let
that changes or modifications to the original cacttiare necessary or would better serve
the purpose of the loan recipient, such loan reaipmay, in its discretion, execute such
change orders pertaining to the construction tteahacessary under the circumstances,
as provided in the contract documents and whepdardance with state purchasing law.

2. Change orders must not change, vary, or alterdse Ipurpose or effect of the project
unless allowed by the Department. Change ordest bautechnically adequate, the costs
and time extensions must be necessary and reaspaabl eligible/ineligible costs must
be appropriately separated.

3.3.6.2 Change Order Submittals.

1. After completion of the claims resolution and/oaobe order negotiation process
between the Loan Recipient and the contracting/parfully executed change order must
be submitted to the Department staff for review apgroval, in order to obtain a
DWSELF loan eligibility/allowability determination.

2. If any change order is submitted to the Departrtigaitis not complete and fully executed
by the Loan Recipient, the contracting party, dreregistered engineer if appropriate,
the Department may return such change order wittemigw. However, unilateral
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change orders executed by the Loan Recipient,tencegistered engineer if appropriate,
and identified as such, that are issued in accoslaith the contract documents may be
submitted to the Department for review and apprawabrder to obtain a DWSELF loan
eligibility/allowability determination.

3. The Loan Recipient may submit a complete and ®tlgcuted change order which has
been executed conditional upon a DWSELF loan elitifallowability determination by
the Department.

4. All change orders must be submitted to the Departriog review and approval in a
timely manner.

5. If possible, approval of a change order shoulddoeiied from the Department before the
work is started, particularly for change ordersuesiing time extensions as per Section
I11.C.(6)(e) below. Approval may also be securédrathe work is started; however, the
loan recipient must bear the cost if the work igedained to be ineligible or unallowable.
The Department may withhold payments to the lesiprent if change orders are not
submitted in a timely manner.

6. When the eligible cost of a project will be sigo#ntly reduced by a change order or
change orders, the Department may issue an amemtionée loan agreement decreasing
the loan amount, and the loan recipient must exesuth amendment within the time
frame established by the Department.

3.3.6.3 Technical Review.

In order to allow the Department to perform a techireview, requests for change order
approvals must contain:

A completed change order form.

A clear and complete description of the change.

A justification of the need for the change.

Revised plans, specifications, and contract doctsnes needed.

Engineering computations and sketches, as needed.

Clear site certificates for any new real propertgasements that may be required.
Any other permits or approvals that may be required

NookwhE

3.3.6.4 Eligibility Review.

In order to allow the Department to perform anibllgy review, requests for change order
approvals must contain:

1. a separation of all items into eligible and inddigi categories

2. for change orders which alter an existing unitgoc which add new related items of
work costing more than $10,000, exclusive of fremid shipping charges, the
contractor's cost and/or pricing data and the eggla analysis of the contractor's data.

3. Change orders which increase or decrease the gaamti items in the contract with no
change in the unit price or which add new relateohs of work costing $10,000 or less,
exclusive of freight and shipping charges, needmzdtide the contractor's cost and/or
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pricing data or the engineer's analysis of thereoihtr's data.
3.3.6.5 Time Extensions.

1. Change orders which include time extensions musubenitted to the Department no
later than ten (10) days after the current contantpletion date, as specified in Section
I1.C.(9)(d) of this regulation. Justification faontract time extensions included in a
change order must be prepared, but need not beitsedbito the Department unless the
total time extensions for the contract exceed 25%eoriginal contract time, in which
case justification for all time extensions musshémitted to the Department for review
and approval.

2. Construction and construction related work whicburs after the date representing a
25% time extension to the original contract time aiowable only to the extent
approved by the Department pursuant to review @fuktification for all time extension
change orders. Construction and constructionaelatork which occurs after the date
representing a 25% time extension to the originatract time, and for which a time
extension change order cannot be adequately postify the loan recipient and approved
by the Department, are not allowable unless theaRe@nt determines that the loan
recipient is implementing all legal remedies preddn the contract documents for
failure to complete construction when required.

Source: Miss. Code Ann. § 41-3-16(3)(b)
Rule 3.3.7 Contract Claims

3.3.7.1 The Department is not a party to any cehtvatween the DWSELF Loan Recipient and
the construction contractor(s), the registeredrezggi(s), The attorney(s), the equipment
supplier(s), the subcontractor(s) or any otherngsrt

3.3.7.2 Upon execution of any contract betweerLtan Recipient and any other party in regard
to a DWSELF funded project, the Department doesaestime any authorities, duties,
responsibilities, or liabilities under such a canotr

3.3.7.3 The Department does not have any authduty, responsibility, or liability in contract
claims identification, negotiation, resolution,aoty other actions regarding contract claims under
the contract(s) between the Loan Recipient ancoémgr party.

3.3.7.4 No actions taken by the Department, edivectly or indirectly, in regard to the
DWSELF loan funded project constitute or estabdisit determinations, authority, duty,
responsibility, or liability under the contract{g®tween the Loan Recipient and any other party.

3.3.7.5 The Loan Recipient and the contractingyparst resolve all claims and contract
disputes by negotiation, arbitration, litigatiom,ather means as provided in the contract
documents and State law, prior to submission ofciyaynge order to the Department staff for
review and approval, in order to obtain a DWSEL&nl@ligibility/allowability determination.
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Source: Miss. Code Ann. § 41-3-16(3)(b)
Rule 3.3.8 Contractor's Bankruptcy or Default.

In the event of a contractor's bankruptcy or diéfamy proposed agreements with the bonding
company (other than the bonding company servirggasral contractor or fully bonding another
contractor acting as their agent) must be submitte®@WSELF loan allowability determination
by the Department staff prior to execution. If tban recipient determines that re-award of the
construction/repair contract, or a portion thereofiecessary due to contractor bankruptcy or
default, such proposed re-award contracts mustib@isted for DWSELF loan allowability
determination by the Department staff prior to esen. The loan recipient will be responsible
for assuring that every appropriate procedure aodental legal requirement is observed in
advertising for bids or otherwise re-awarding astarction contract, if this course of action is
taken.

Source: Miss. Code Ann. § 41-3-16(3)(b)
Rule 3.3.9 Construction Phase Submittals, Appsyaid Actions.

The following submittals, approvals, and actionBf e required during the construction phase
of the project. The Department staff may estalister time frames within the loan agreement
when properly justified.

3.3.9.1 Within 30 days after the original loan offd local funds necessary for the project must
be secured and proof of such must be submittetiet®epartment.

3.3.9.2 Within 60 days after the original loan offg) the loan recipient must execute and submit
to the Department a copy of any remaining unexecodatracts for
construction/repair/equipment/supplies and enginggrlanning/design and construction phase
services, or (2) if required by State law, musteatise, receive bids, award, execute and submit
any other contracts for construction/repairs/eq@pinincluded in the project, and must issue any
remaining notices to proceed, begin remaining ecansbn/repair work, purchase any remaining
equipment/supplies funded under the loan agreearehtransmit a copy of all notices to

proceed to the Department staff, and (3) if anytremts must be bid, a completed loan agreement
amendment request, as required by Section lll.B{H)is regulation must be submitted.

3.3.9.3 By the date established in the loan agragrttee loan recipient must (1) meet with the
Department to discuss the findings of the financadability analysis and agree to a schedule for
implementing the findings of this analysis and€@act the approved user charge ordinance or
corporate resolution and submit proof of such eneat.

3.3.94
1. Within 5 days after construction completion of eaohstruction/repair contract, the loan
recipient must submit a determination of constargtiepair completion and must request
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a final construction observation by the Departnstatf.

2. Within 10 days after the current contract completiate, all change orders which include
time extensions, and/or documentation showingdha tecipient is implementing all
legal remedies provided in the contract documenrt$ailure to complete construction
when required, must be submitted to the Departtfiogrggpproval, otherwise construction
and construction related work which occurs afterdtirrent contract completion date will
be unallowable.

3. The final construction/repair observation may blaged by no more than 30 days after
the current construction completion date, unleghéu delayed by the Department staff
pursuant to review of the loan recipient's reqaest justification for such delay. Should
the Department staff decide that the determinaifazonstruction/repair completion and
request for final construction observation are peinreasonably delayed, a final
construction observation may be immediately peréatrny the Department staff.

3.3.9.5 Within 30 days after the final constructabservation performed by the Department
staff, the loan recipient must submit: final paymeguests; approvable summary change orders,
if applicable, for all construction/repair contrgich complete set of record drawings for any new
construction work requiring design by a registezadineer and, if applicable, a certification

from a registered engineer that the project has beastructed substantially in accordance with
the approved plans, specifications, and contractiish@nts; loan recipient's resolution of
acceptance of each construction/repair contraw] onstruction phase services contract
amendments, if any; and all other administratorens and documents required by the loan
agreement and the Department staff. Payment resysilsmitted after this date are not
allowable, regardless of when the costs were iecurr

3.3.9.6 Any other submittals or actions requiredi®/loan agreement must be performed when
so required and are subject to review and apptoygie Department staff.

Source: Miss. Code Ann. § 41-3-16(3)(b)

Rule 3.3.10 Retainage. The loan recipient muatrrggayments to any party under contract with
the loan recipient, in accordance with state lawf oot specified by state law, in the amount of
10% until 50% completion and 5% until final paymeAny such retained amounts may not be
requested by or paid to the loan recipient from IBMS loan funds, until so described above.

Source: Miss. Code Ann. § 41-3-16(3)(b)
Subchapter 4: Post Construction Phase.

Rule 3.4.1 Following final payment of DWSELF loam@ls to the loan recipient, or upon
expiration of any deadlines established by the lgreement or the Department staff, the
Department staff or other designated parties mdppe an audit of the DWSELF loan project
for the purpose of determining compliance with EN&YSELF loan agreement and to determine
final allowable costs, payments made to date, agdadditional payments due the loan recipient
or repayment due the Department.
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Source: Miss. Code Ann. § 41-3-16(3)(b)

Rule 3.4.2 Upon completion of the DWSELF audit,i{f@n audit is not performed, following
final payment of DWSELF loan funds to the loan peant, or upon expiration of any deadlines
established by the loan agreement or the Departstefff the Department staff will transmit to
the loan recipient a copy of the audit, if perfodnand a final determination of allowable costs
and payments due the loan recipient or repaymergdhte State. The final determination will
also establish a 30-day appeal deadline, as rebjoy€3) below, and will require repayment of
any overpayment with an interest penalty to begerng on the appeal deadline. The interest
penalty will be as established in Section IIl.E@6}his regulation.

Source: Miss. Code Ann. § 41-3-16(3)(b)

Rule 3.4.3 Within 30 days after the date of thevaldnal determination of allowable costs, the
loan recipient may submit a written appeal of ihalfdetermination, including a written
justification of the reason for the appeal, andosupng documentation for any disputed costs of
the final determination; otherwise the final deteration of allowable costs will become the
final allowable costs for purposes of DWSELF loaympents and the DWSELF loan repayment
agreement.

Source: Miss. Code Ann. § 41-3-16(3)(b)

Rule 3.4.4 Should an appeal be submitted in acoocsdwith (3) above, the disputes procedures
established in Appendix D of this regulation wid followed in order to resolve the dispute and
establish the final allowable costs.

Source: Miss. Code Ann. 8§ 41-3-16(3)(b)

Rule 3.4.5 Upon expiration of the final determinatappeal period, or upon resolution of a
dispute of the final determination, the Departnstaff will transmit to the loan recipient a final
DWSELF loan repayment agreement between the laapieat, the Department, and if
applicable as established under State law, the $tat Commission. The loan recipient must
execute and submit to the Department the final Breement within the deadline established by
the Department.

Source: Miss. Code Ann. § 41-3-16(3)(b)

Rule 3.4.6 Upon receipt of an executed final repaynagreement from the loan recipient,
repayment of the DWSELF loan will commence, ompiplicable as established under State law,
the Department staff will transmit the repaymeneagent to the State Tax Commission for
execution and return to the Department staff.

Source: Miss. Code Ann. § 41-3-16(3)(b)
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Rule 3.4.7 Upon receipt of the executed final repayt agreement from the State Tax
Commission, if applicable as established undee3sat, the Department staff will transmit a
copy to the loan recipient, and repayment of theSBM- loan will commence under the terms
of the repayment agreement.

Source: Miss. Code Ann. § 41-3-16(3)(b)
Subchapter 5: Payments to DWSELF Loan Recipients.

Rule 3.5.1 Payments from the DWSELF may be mad®MSELF loan recipients under the
following conditions:

3.5.1.1 Payments may be requested by and may the omdy to loan recipients, in accordance
with the DWSELF loan agreement and the loan rectf@ieontracts for eligible and allowable
services and construction/repair for work performatthin the project scope and budget period.

3.5.1.2 Excluding the payment requests for theiaditnation fee, payments may be requested
no more often than on a monthly basis, except@sned by state law. Payment requests can not
include costs incurred during two different stasedl years, therefore two payment requests may
be submitted in July: one for costs incurred thtodigne 30th and a second for costs incurred
after June 30th.

3.5.1.3 The loan recipient must deduct from all BE'F payment requests the amount of funds
provided or to be provided from all other state #adkral agency funding sources for allowable
DWSELF project costs.

3.5.1.4 Payment requests must be submitted byérerecipient to the Department staff and
must include the following:

1. DWSELF payment request form;

2. Invoices for all allowable costs for which paymentequested, except that invoices need
not be submitted for any administration fee inctidethe loan agreement; and

3. Any other documents required by the loan agreement;

3.5.1.5 The timing of DWSELF payments will be akdws, provided the loan recipient is in
compliance with the requirements of this regulatond all provisions of the DWSELF loan
agreement.

1. Payment for the administration fee must be thé fisyment request submitted and will
be paid to the appropriate Department administetiod.

2. Payments for design and construction phase semiegde requested and paid based
upon incurred allowable costs. Such requested payyamounts are subject to
verification by the Department staff. No more tl8&%6 of the total planning/design and
construction phase services contract amounts wipdid until submission of: the
determination of construction completion by thenloacipient; performance of the final
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construction observation by Department staff; swsion of the final pay request;
submission of approvable summary change orderd oorestruction contracts;
submission of record drawings on all constructiontracts, if applicable; submission of
the certification from a registered engineer thatproject has been constructed
substantially in accordance with the approved plapscifications, and contract
documents; submission of loan recipient's resatutibacceptance of each
construction/repair contract; submission final ¢congion phase services contract
amendments, if any; and compliance with all ottpgaligable provisions of the DWSELF
loan agreement. Upon completion of these actithrestemainder of the planning/design
and construction phase services contract amountdmeequested and paid.

3. Payments for allowable construction/repair work mhayequested and paid based upon
in-place work or delivered materials and equipnanspecified in the construction/repair
contract, and as supported by invoices and ver#dgedccurate by the registered engineer,
if applicable, and the loan recipient, less angiretge. Such requested payment amounts
are subject to verification by the Department staff

4. Payments for eligible land may be requested amdlipanediately after loan agreement
execution, provided the Department has approveg@uhehase price prior to loan award
and proof of the purchase price has been submifitdackthe payment request. Within 30
days after purchase of the loan eligible real priypelear title certification forms from
both the loan recipient and the title counsel nessubmitted to the Department.

3.5.1.6 Any payments made to the loan recipientivire at any time determined by
Department staff to be for costs not in accordavitte the DWSELF loan agreement, for
ineligible or unallowable costs, or for costs rethto waste, fraud, abuse or illegal acts under
state or federal law, must be repaid to the DWStind within 30 days of such notification by
the Department staff. Interest may be chargedioh delinquent repayments after expiration of
the 30-day period at a rate of ten (10) percengpaum, compounded monthly. Alternatively,
the Department staff may withhold such amounts fsoilmsequent payment requests.

Source: Miss. Code Ann. 8§ 41-3-16(3)(b)
Subchapter 6: DWSELF Loan Repayment Requirements.
Rule 3.6.1 All DWSELF loan repayments are subjedhe following requirements:

3.6.1.1 Interest on amounts paid to the loan reotpwill commence on the original construction
contract completion date.

3.6.1.2 The amount of interest accrued betweenrigeal construction contract completion
date and the initiation of the repayment procedisbeiadded to the final allowable project costs
to determine the principal amount to be repaidnayldan recipient.

3.6.1.3 The repayment period will be from the tioh¢ransmittal of the final loan repayment
agreement to the loan recipient to the date fiyg/€ars after project completion, or sooner if so
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requested by the loan recipient.

3.6.1.4 Repayments are to be made by countiessemaannual basis through homestead
exemption annual tax loss reimbursement withhokglihy municipalities on a monthly basis
through state sales tax withholdings if adequagéwide such repayments, and by all other loan
recipients through submission of monthly paymemntsdcordance with state law, and must
commence no sooner than 90 days after and natlheterone year after final construction
observation by the Department staff.

3.6.1.5 The repayment interest rate and the frexyuehinterest compounding will be established
in the DWSELF loan agreement and repayment agreiemen

Source: Miss. Code Ann. 8§ 41-3-16(3)(b)
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General

The terms "eligible" and "allowable" are often uss@rchangeably. Although technically
a difference exists between these terms as defiekedv, their synonymous use will not
influence the outcome of a cost determination.

Eligible costs are those costs in which DWSELF Iparticipation is authorized pursuant
to applicable statute. Allowable costs are thasgept costs that are eligible; are only for
projects or portions thereof that meet the debnitbof an emergency as established in
Section 1.C.(14) of this regulation; are reasonateessary, allocable to the project,
within the established project scope and budgetoiformance with this DWSELF
regulation and are approved as allowable by thealeyent.

An example best illustrates the difference betwbertwo terms. Emergency
improvements to drinking water systems, includingstruction of new drinking water
systems or repair of existing drinking water systeare eligible. Building of roads, fire
fighting vehicles, wastewater treatment projedts, @&e not eligible.

Within a generic eligible category of projects, tsasiay be allowable or unallowable for
loan participation. For example, the cost of buadda distribution line is eligible, but
such costs incurred after the thirty-day deadlstaldished in Section II.C.(9)(e) of this
regulation are unallowable.

In addition to and/or the absence of a specifi¢ ites described in the DWSELF
regulations, to be allowable under the DWSELF Ipsogram, costs must meet the
following general criteria:

(1) Be necessary and reasonable for the propeeféingbnt administration and
construction of the project, be allocable to anthinithe defined scope of the
project, and not be a general expense requiredrty out the overall
responsibilities of the loan recipient.

(2) Be authorized or not prohibited under statkoal laws or regulations.

3) Conform to any limitations or exclusions setlidn state laws or other governing
limitations as to types or amounts of cost items.

4) Be consistent with policies, regulations, anacpdures that apply uniformly to
both state assisted and other activities of the feaipient.

(5) Be accorded consistent treatment through tphécapion of generally accepted
accounting principles appropriate to the circumstan

(6) Not be allocable to, or included as, a costrof other Federally or State financed
program in either the current, prior, or futureipe.
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(7) Be approved as allowable by the Department.

(8) Be within the scope of the project and perltam agreement.

(9) Eligible costs will be determined without reg#o any previous DWSELF or
DWSIRLF loan funding provided for facilities to beplaced, upgraded, or
rehabilitated, except as described in Section ()0of this regulation.

(10) Are necessary for the immediate preservatigrublic health or the immediate
restoration of a condition of usefulness of a publater system, or as otherwise
allowed in Section II.B. of this regulation.

Construction/Repairs

(2) Allowable costs include:

(@)

(b)

(©)

(d)

(€)

(f)

The costs of subagreements for constructioaitreyrk on drinking water
systems improvements. These subagreements godrtiecontracts
(including any subcontracts) for such constructepdir work and any
necessary contracts for purchase of equipment rialatand supplies by
the loan recipient. Should any costs for suchremits be incurred prior to
loan offer, said costs will be allowable providédttthe loan recipient has
requested and obtained Department approval ofcesits, and the loan
agreement budget period includes the time periesettosts are incurred.

Drinking water distribution lines on drinkingater distribution projects
which provide drinking water to previously unsenadas, service lines
between the public water main and the water me&ealao allowable.

The costs of drinking water distribution systeghabilitation (including
rehabilitation of eligible service lines) necessargliminate water loss or
to preserve/restore the safety or integrity ofdytem, as determined in a
facilities plan.

The cost of water system capacity equal tavater distribution system
leaks that will remain in the system, as determinealfacilities plan.

Drinking water systems which serve industriat@mmercial users when
such works are owned by counties, incorporated ametities, districts,
or other water organizations that have been graatedxempt status
under either federal or state law.

In the design, construction and renovation riking water systems,
buildings that house or protect water productioggtinent or distribution
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facilities. Administration buildings are unallowab

(2) Unallowable costs include:

(@)

(b)

()

(d)

Construction/repair and construction/repaiated costs which are
incurred after the Department approved eligibleti@an completion date
(including approved time extension change orderdgss approved by the
Department pursuant to Section 11I.C.(6)(e) o$ ttregulation.

Drinking water systems which serve federal sigsclusively, or almost
exclusively.

The use of DWSELF funds to finance the expansioany public water
system in anticipation of future population growth.

Bonus payments that are part of the constmaentract for completion
of building before a contractual completion datdess required by state
law.

C. Equipment, Materials and Supplies

(2) Allowable costs include:

(@)

(b)

(©)

(d)

The cost of a reasonable inventory of chemiaatssupplies necessary to
initiate plant operations and laboratory items 8eaey to conduct tests
required for plant operation.

The costs of necessary and reasonable safeiffyreent, provided the
equipment meets applicable federal, state, localdurstry safety
requirements.

Flow metering devices used for billing or treant purposes. The costs of
constructing or installing water flow metering dess used for monitoring
and/or billing intermunicipal or other flows areg#hle costs. Meters
constructed or installed for the primary purposeeating and billing
individual residential, commercial or industriakus and back flow
preventers are also eligible.

Computers, display monitors, and computer safwhich are designed
into the control system for the daily operatiorited water system.

Computers are also allowable if they are to be sethe operational
control and analysis of the water system.

The cost of computer software specifically desigizedhe operation and
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()

()

maintenance (including the cost of developing uaigperating programs
for the specific loan funded project) of the treatrnworks is also
allowable for loan participation.

The cost of specialized mobile equipment ferdperation of the water
system, or for the maintenance of equipment. Thesss include, but are
not limited to:

0] Portable stand-by generators.

(i) Portable emergency pumps to provide "pump-adiicapability in
the event of pump station failure or pipeline beak

Unallowable costs include:

(@)

(b)

(©)

(d)
(€)
(f)

(9)
(h)

(i)

()

(k)

The cost of vehicles for the transportatiothefloan recipient's
employees, including buses, trucks, cars, motoesy@TVs, golf carts,
bicycles, etc.

Items of routine "programmed” maintenance agfilters, couplings,
hoses, belts, etc.

Radios, televisions, VCRs, camcorders, androtems of a similar
nature.

The cost of shop equipment.

The costs of distribution system maintenawpgpment.

(Deleted, effective 10/12/2000)

Replacement parts.

The cost of furnishings, office equipment, angintenance equipment,
including chairs, desks, file cabinets, typewritexdfee tables,
telephones, office supplies, calculators, copieosk cases, shelves and

lamps, etc.

Ordinary site and building maintenance equiptrgerch as lawn mowers,
rakes, shovels, brooms, picks, hedge trimmersp#met such equipment.

Hand tools such as screwdrivers, pliers, soekenches, electric drills or
saws, etc.

Computers for non-operational purposes, sudbrate scheduling of
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equipment maintenance and replacement and fouatiog and billing services.
Change Orders
(2) Change orders are allowable provided the costs

(@) Necessary and reasonable.

(b) Within the scope of the project.

(c) Not caused by the loan recipient's mismanagem

(d) Not caused by the loan recipient's vicarioability for the improper
actions of others.

(e) In conformance with the DWSELF regulations.

(2) Provided the above requirements are met, th@ximg are examples of allowable
change orders.

@) Construction costs resulting from defects mphans, design drawings and
specifications, or other contract documents onlh&extent that the costs
would have been incurred if the contract documentwhich the bids
were based had been free of the defects, and emgltlte costs of any
rework, delay, acceleration or disruption causedumh defects.

Additional costs to correct defects (i.e., errard amissions in the
contract documents) and other costs caused bynaci of such defects
on other portions of the project are not allowaldfer example, if the
construction drawings had omitted piping from alw@k water tank, and
the engineer or contractor detected this beforkelingi was undertaken,
the cost of a change order to include the pipingld/te an allowable
cost, because:

(1) the piping should have been included indhginal bid,

(i) no additional construction or rework was regui (beyond what
would have been required if the work had originaken
included), and

(i)  there was no cost impact on other portionshef project (since
construction work had not begun).

If this omission had been realized after substhatiastruction work had
been completed, and therefore required reworkydetaadditional work
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(@)

beyond that which would have been required by défee drawings, the
cost of the piping would still have been allowalidet the additional cost
of rework or delay would have been unallowable.

The additional cost is measured as the differeeteden the cost which
would have been included in the bid based on défeetdrawings and the
actual cost of the change order. For examplecdrecrete tank had been
constructed and was later found to be at an incbelevation due to an
error in the design drawings and if it was necgsgademolish the tank
and reconstruct it at the correct elevation, theerhange order would be
unallowable, except for differences in excavatiosts. If additional
excavation was required to construct the tankettrrect elevation (i.e.,
the incorrect elevation was too high), the coghefadditional excavation
would be allowable. However, if too much excavati@ad been
undertaken, and fill was required to enable th& tarbe constructed at the
correct elevation (i.e., the incorrect elevatiorsw@o low), both the entire
change order and the cost of the unnecessary di@maaand additional fill
would be unallowable. In these cases, the loapisst must determine
whether to seek remedial action or compensatian tie responsible
parties, however, such action or decision notke twuch action will have
no effect on loan allowability.

Regardless of the allowability of construction sast correct errors and
omissions, in no case are additional engineereggnl] observation, or
other costs allowable, except for the cost of olbagrallowable
construction work, to the extent that such obséaatosts would have
been incurred to observe the same constructiarch sonstruction had
originally been included in defect free drawings.

Equitable adjustments for differing site cdiuafis.

Professional Services

The term professional services refers to engingelagal, administrative, and similar
services. Should any costs for professional sesviie incurred prior to loan offer, these
costs will be allowable provided that the loan peant has requested and obtained
Department approval of such costs, and the loageagent budget period includes the
time period that these costs are incurred.

(2) Allowable costs include:

(@)

Pre-award costs. These costs include all eegimg and other costs that
are incurred in applying for the loan, includingt not necessarily limited
to:
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(b)

()

(d)
(€)

(1) Preparing the facilities plan, if requireg thhe Department.
(i) Public notification and public hearings.

(i)  Preparing the plans, specifications, andtcact documents.
(iv)  Value engineering.

(v) Preparing the draft user charge ordinance/gatpaesolution and
draft user charge system.

(vi)  Preparing interlocal agreements necessarthke project.

(vii)  Surveys and all other work needed to obtdgaance or permits
from all intergovernmental review agencies.

(viii) Preparing the loan application, preparingbgations for permits
required by federal, state or local regulationprocedures.

(ix)  Compliance with the requirements of the UnifoRelocation
Assistance and Real Property Acquisition Policies A required.

The costs of services incurred during the atkenent, award and
construction of a project to insure compliance giidite purchasing laws
and to insure that it is built in conformance wiile design plans and
specifications. These services are primarily eegiimg and construction
management services provided during the advertiseraard and
building of the project, including observation gees, materials testing
(e.g., concrete strength, soil compaction, etgjlired by the
specifications, inspecting and expediting the aginof equipment and
material purchased directly by the loan recipiesxjewing shop drawings
and record drawings, preparing change orders, patyprecessing, etc.

The costs of legal, engineering, and otherisesvincurred by the loan
recipient in deciding procurement protests andrd#fey their decisions in
protest appeals under Appendix H are allowablerddgss of the outcome
of the protest, provided there was not an attemphé loan recipient to
violate or circumvent state purchase laws.

The cost of development of an operation aathtenance manual.

Start-up services for onsite training of opeg@personnel in operation
and control of specific treatment processes, ldborgrocedures, and
maintenance and records management, provided ¢beteare incurred
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(@)

(f)

(9)

(h)

prior to the end of the 30 day period establisime8ection 111.C.(9)(e) of
this regulation.

Professional liability insurance premiums fopravider of professional
services only for insurance which the provider rtais in connection
with the general conduct of its business. Thedyg®l extent of coverage
must be in accordance with sound business praeiitkthe rates and
premiums must be reasonable under the circumstamaesnly as part of
the contractor's indirect cost agreement.

Administrative Services associated with thestauction/repair project and
administering the DWSELF loan.

The cost of services, other than engineerimgaes during construction/
repairs, such as railway or highway flagmen oiitytdr highway
inspectors, required during the building of thejgcg provided that:

(1) The agency responsible for the affected railwaghway, or utility
requires such services for all parties conductinglar types of
work, regardless of the source of construction ilugdor the
project, or the services are required by law.

(i)  The project work requiring such services il®afable and is
included in the scope of the approved project.

(iif)  The cost of such services has not been iretlith the construction
contractor's bid price.

(iv)  The cost of such services is incurred diyeoy the loan recipient.

(v) The cost is reasonable.

Unallowable costs include:

(@)
(b)

(©)
(d)

The cost of ineligible real property.

Engineering, observation, or other serviceegsary to correct defects in
a facilities plan, design plans and specificatimmgyther contract
documents, except as provided in Appendix A, Sadiid2)(a) above.

Public liaison services.

The cost of local travel (i.e., commuting exges) between living quarters
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()

F. Claims

and the construction site for persons working atsite.

The cost of insurance (e.g., for a specifiggmt), beyond that normally
carried by the contractor.

(2) Allowable costs, provided the costs are prgpgocumented, incurred and
requested prior to the end of the 30 day pericabéished by Section II.C.(9)(e)
of this regulation, include:

(@)

(b)

()

Change orders to the construction/repair confra a result of settlements,
arbitration awards, or court judgements, to themixthat they would have
been allowable had there not been a claim.

The costs of assessing the merits of, negogjatir defending against a
claim against the loan recipient are allowableardlpss of the outcome,
provided that the matter under dispute is not &seailt of fraudulent or
illegal actions or mismanagement on the part oldha recipient.

Alterations in engineering, legal, etc. contsaas a result of settlements,
arbitration awards, or court judgements are alldevétnthe same extent
that they would have been allowable had there eenla claim.

(2) Unallowable costs include:

(@)
(b)
()
(d)

()

G. Mitigation

Claims arising from work outside the scopé¢hefloan.
Claims resulting from fraudulent or illega&tiaities.
Claims resulting from mismanagement by ttelcecipient.

Claims resulting from the loan recipient's vioas liability for the
improper action of others.

The cost of settlements, arbitration awardsooirt judgements over the
allowable costs as established in this regulation.

(2) Allowable costs include:

(@)

Costs necessary to mitigate only direct, adygysical impacts resulting
from construction/repair of the water system.
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(b)

(©)

The cost of reasonable site screening necetsapmply with facilities
plans and necessary to screen adjacent properties.

The cost of groundwater monitoring facilitiescessary to determine the
possibility of groundwater deterioration, depletmmmodification

resulting from construction/repair of the waterteys. The extent of the
allowable costs for groundwater monitoring facd#tiis decided on a case-
by-case basis and depends on the size and conypdéxite project and

the present and potential future use of the groatelw

(2) Unallowable costs include:

(@)

(b)

The costs of solutions to aesthetic problenduding design details
which require expensive building techniques anglitectural features and
hardware, that are unreasonable or substantighehiin cost than
approvable alternatives and that neither enharecéutiction or
appearance of the treatment works nor reflect regiarchitectural
tradition.

The cost of land acquired for the mitigatioradierse environmental
effects identified pursuant to an environmentaleev

H. Real Property

(2) Allowable costs include:

(@)

(b)

The cost of land acquired in fee simple titldp easement, at fair market
value, which is integral to water system projefasonly;

(1) The cost of land acquired for the constructdra treatment
facility;

(i)  The cost of land acquired for a consolidatproject;

(iif)  The cost of land acquired to protect the s@uwvater of the system
from contamination; and

(iv)  The cost of easements and/or rights-of-feaydistribution lines.

The cost associated with the preparation ofréstment works site before,
during and, to the extent agreed on in the loaaeagent, after building.
These costs include:

0] The cost of demolition of existing structuras the treatment
works site (including rights-of-way) if building naot be
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(©)

(ii)

(iii)

undertaken without such demolition. Demolition risting
structures on the treatment works site (includiggts-of-way),
when not required for building the project, will bensidered to be
an allowable cost only if the existing structuresstitute a real
and present hazard to safety, public health, oemaiality, and
when the hazard can best be abated by the rembtlad existing
structures.

The cost of removal, relocation or replacemehttilities,
provided the loan recipient is legally obligategtry for such as a
result of the DWSELF project under state or loeal.|

The cost of restoring streets and rights-aiyto their original
condition. The need for such restoration mustltestectly from
the construction/repair of the DWSELF project amdenerally
limited to repaving the width of trench.

The cost of complying with state law in the aisgtion of eligible
property.

(2) Unallowable costs include:

(@)

(b)

(©)

(d)

Any amount paid by the loan recipient for ddlgiland in excess of just
compensation, based on the appraised value, thedagient's record of
negotiation or any condemnation proceeding.

An amount higher than the determination of just pensation may be
found allowable as a result of an administrativlesment if the loan

recipient provides sufficient written documentattorthe Department
prior to the actual acquisition. Such an admiatste settlement may be
appropriate where negotiated purchase is unsuctessf where a
condemnation action may entail a long delay or esiwe cost.

Administrative settlements may be used when theyeasonable, prudent

and in the public interest. Documentation mayudel evidence of
purchase negotiations, real property sales ddimaied court settlement
and legal costs based on previous condemnatioe@dawgys.

Removal, relocation or replacement of utilitiesated on land by
privilege, such as a franchise, unless the loapiest is required to pay
such costs under state or local law.

The cost of acquiring all or part of an exigtpublicly or privately owned
drinking water treatment works.

The demolition of an existing structure for ttemvenience of the owner
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as a means of increasing property value or propeseyis unallowable.

l. Miscellaneous Costs

(1)

(@)

Allowable costs include:

(@)

(b)

(©)

(d)

()

(f)

The costs the loan recipient incurs for equiptmental and material cost
necessary for the construction/repair project.

Unless otherwise specified in this regulatithve, costs of meeting specific
legal requirements directly applicable to the prbje

Reasonable royalties associated with the pepoent of the right to use,
or the rights in, a patented product, apparatupraxcess are allowable
costs, provided that they are:

0] necessary, and

(i) based on a published fee schedule or osomable fees charged to
other users under similar conditions.

Costs of loan recipient employees attendinigittg workshops/seminars
that are necessary to provide instruction in opanat, administrative,
fiscal or contracting procedures required to conepllee construction of
the water system. To be allowable, attendancedt saining workshops
or seminars may only occur after loan offer anateethe end of the loan
agreement budget period.

Any administration fee charged to the loanpieeit by the Department, as
established in the Intended Use Plan under whielptbject is funded.

Cost of a reasonable project sign.

Unallowable costs include:

(@)
(b)

(©)

The salaries and benefits for the loan reaifsi employees.

Ordinary operating expenses of the loan rentgiecluding salaries and
expenses of elected and appointed officials anpgpation of routine
financial reports and studies.

Administrative, engineering and legal acti\stessociated with the

creation of special departments, agencies, comomssregions, districts,
associations, or other entities.
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(d) Approval, preparation, issuance and sale otlbamr other forms of
indebtedness required to finance any portion optiogect and the interest
on them.

(e) Personal injury compensation or damagesgrisiit of the project.

()] Fines and penalties due to violations of oluia to comply with federal,
state or local laws, regulations or procedures,rataded legal expenses.

(9) Costs outside the scope or budget periodeapproved project.

(h) Costs for which payment has been, or will leeeived from another state
or federal source.

(1) Operation and maintenance costs of the watgesy, which includes but
is not limited to labor, utilities, chemicals, maéts and supplies,
monitoring and testing, equipment replacement, etc.

()] Periodic payment of royalties for the rightdperate under a patent are
considered operating costs and are unallowabl®&or participation.

(k) Costs for travel, by the loan recipient, unleeduded under an indirect
cost agreement, and except as allowed under I)(ap@ve.

)] Administration Building.

J. Project Income From Bid Bond Forfeitures, Ligued Damages, and Interest on
Deposits of DWSELF Loan Payments:

(2) Bid bond forfeitures will have no effect oretetermination of allowable and
unallowable costs. The loan recipient must makedtéitermination of whether or not a bid bond
will be forfeited.

(2) The amount of liquidated damages collectetivail’e no effect on the
determination of allowable and unallowable costseet as described by Section IIl.E.(5)(e) of
this regulation..

3) Interest income on DWSELF payments to loaiprents will have no effect on
the determination of allowable and unallowable €0st
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APPENDIX B
Procurement Requirements for DWSELF Loan Recipients

In the procurement of all repairs, constructionyipment, materials, supplies, professional
services and non-professional services and all ath&s related to the DWSELF project, all loan
recipients (including water associations) must cdympth State Purchasing Laws as they apply
to local governments.

The procurement and conduct of all professionairegying and land surveying services must
also be in accordance with the Code of Conductodimel guidance and interpretations
established by the Mississippi State Board of Reggisn for Professional Engineers and Land
Surveyors.

The procurement of all construction contracts nalsb be in accordance with the rules and
regulations of the State Board of Contractors ghdraguidance and interpretations established
by the Mississippi State Board of Contractors.

All loan recipients (including water associationg)st submit a procurement certification, as
required by the Department staff, indicating tHabathe above referenced requirements have
been met. Should it be determined that any oatlm/e procurement requirements are violated,
the Department may determine that the related emstanallowable and may require repayment
of all DWSELF Loan funds paid for such costs, in@dance with Section Ill.E.(6) of this
regulation.

39



This Page Intentionally Left Blank

40



APPENDIX C
Debarment, Suspension and Violating Facilities
Debarment and Suspension

Loan recipients are prohibited from entering inbotactual agreements with individuals,
businesses, organizations, or any other entitetshidivve been debarred or suspended by
the U. S. Environmental Protection Agency, any otaderal agency, state agency or by
the Department. Entities debarred or suspendeldedfederal agencies are identified in
the General Services Administration (GSA) publicatentitled "List of Parties Excluded
from Federal Procurement or Nonprocurement Program.

Loan recipients are responsible for ensuring thatg contractors utilized on the project
are not on the federal or state debarment liskewviise, prime contractors are responsible
for ensuring that subcontractors utilized on theggmt are not on the federal or state
debarment lists.

Anyone may contact the Board Chairman concerniagistence of a cause for
debarment or suspension. The Board Chairman nfeythee matter to the State Attorney
General or other appropriate office for furtherastrgation. If, after review or
investigation, the Board Chairman reasonably beldhat a cause for debarment exists,
the Board Chairman may propose debarment or suspessd may initiate procedures
similar to, but not necessarily identical to, fedeegulation 40 CFR Part 32: Debarment
and Suspension Under EPA Assistance Programs.

Such above described debarment or suspension sgtibmot affect existing executed
contractual agreements, unless such agreementbbamgerminated or suspended under
the terms of the agreement by the loan recipient.

Violating Facilities

No loan will be awarded to any loan applicant whigins or makes use of any facility
that is on EPA's "List of Violating Facilities", @s successor, unless such loan will
remedy the problem which resulted in the faciligyiy placed on the list.

Loan Recipients are prohibited from entering imatcactual agreements with
individuals, businesses, organizations, or anyrathéties that are in violation of the
Safe Drinking Water Act, unless the agreement ngithedy the problem which caused
the violation. Such entities are identified in thest of Violating Facilities".
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APPENDIX D
DWSELF Disputes Procedures

Only DWSELF loan recipients may submit a noticelispute (disagreement) with a decision
made by the Department. The following procedurilisoe used to resolve disputes between the
loan recipient and the Department.

(1) The loan recipient must submit a written not€eispute with a Department
decision, including a summary of the dispute ardoas for why the loan
recipient believes the Department decision shoaldebersed.

(2) The Department staff will then render a writtlecision on the dispute and will
include reasons for the decision.

3) Should the loan recipient desire to appealibpartment staff decision, a request
for an informal hearing must be received by theddepent within 30 days after
the date of the Department staff decision. Upaeip of such a request, an
informal hearing will be held with staff members,designated by the Board
Chairman, and the affected parties. The Boardr@tzai, or his designee, will
render a decision on the appeal as a result ahtbenal hearing.

4) Should the loan recipient desire to appeabtheve informal hearing decision, a
request for a formal hearing before the Local Gonents and Rural Water
Systems Improvements Board must be received bRépartment within 30 days
after the date of such decision. Upon receipuchsa request, the Board will
hold a formal hearing to consider the matter artiremder a decision.

(5) Appeals of the above formal hearing decisioly mmade to the Chancery Court
in accordance with state law.
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APPENDIX E
Waste, Fraud and Abuse
It is the loan recipient's responsibility for pretiag, detecting, and prosecuting waste, fraud,
abuse, and all other corrupt practices which ostuelation to the DWSELF loan project.

If the loan recipient becomes aware of allegatiengjence, or the appearance of corrupt
practices, the loan recipient must:

(2) Immediately inform the Department in writing.

(2) Promptly pursue available state and local leg@inistrative, and contractual
remedies.

The Department may disallow costs under the DWSIEBR agreement where it is determined
that such costs are related to waste, fraud, abusgher corrupt practices. The Department may
also require repayment of DWSELF loan funds pardstah costs in accordance with Section
I1.E.(6) of this regulation.
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APPENDIX F
DWSELF Loan Recipient Accounting and Auditing Regquients

All DWSELF loan recipients must maintain projectagnts in accordance with generally
accepted government accounting standards, as ddfintne Guidelines of the Municipal
Accounting and Audit Manual, as prescribed by tteeSAuditor's Office. Charges to the
project account must be properly supported, relategigible construction/repair costs, and
documented by appropriate records. These progecuats must be maintained as separate
accounts.

All contracts for professional services, constrttiequipment, and supplies must include an
access to audit clause which gives the Departnrehita representatives access to and the right
to audit, inspect, copy and examine books, findme@ords and other documents relating
directly to the receipt and disbursement of DW SHilrds.
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APPENDIX G
Intergovernmental Review Process
The following outlines the Board's requirementsdompliance with the Intergovernmental
Review Process for Drinking Water Systems Emergéoey Fund (DWSELF) projects in
Mississippi. These actions must be taken and tangovernmental Review Certification
(hereinafter Certification) submitted as part &f DWSELF loan application package. The
Intergovernmental Review Agencies (IGR) are asofed:

(1) Department of Archives and History (For Archiagacal/Cultural Resources
Review);

(2) Natural Heritage Program (For Vegetative/WieBurvey);

3) Army Corps of Engineers, Regulatory Functiomarigh (For Wetlands and
Navigable Waterway Crossing Review);

(4) U. S. Fish and Wildlife Services (Jackson, iam, and Hancock County
Projects only, for Coastal Barriers Resources Asti&w); and

(5) U. S. Forest Service (For Wild and Scenic Rsye

Loan Application

When completing the Certification form, the apptitioan recipient should mark the first
certification if the proposed project will consegtonly construction/repair work on previously
disturbed sites, easements, and rights-of-wathidfcertification is marked accurately, then no
further intergovernmental review is necessary.

If there are portions of the project that will aff@reviously undisturbed sites, easements, or
rights-of-way, during preparation of the DWSELFnaagpplication package the appropriate
intergovernmental review agencies must be consubietelephone, or other communication,
about the proposed project area concerning théeexis of any known or possible
archaeological/cultural resources sites, endangergetation/wildlife, wetlands, navigable
waterway crossings, wild and scenic rivers impactaastal barriers resources impact, and their
concurrence or comments noted on the Certification.

If any of the intergovernmental review agenciesehe@mments on the project, the applicant/loan
recipient must attach a summary of those commenmntgtee actions necessary to address those
comments, including a schedule for completing #wpiired actions, to the Certification, which
must be included as part of the DWSELF loan apgitiogpackage. It will be the applicant/loan
recipient's responsibility to take all actions resagy to satisfy the IGR comments and obtain
concurrence in the project prior to awarding castgdor construction/repair for project portions
under comment.
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APPENDIX H

DWSELF Procurement Protest Procedures

This Appendix sets forth the process for the regmiuof procurement protests filed with the
loan recipient by an adversely affected party. Ib@&n Recipient's protest procedures must
include the requirements of this Appendix.

1)

(2)

3)

(4)

(5)

Prior to advertisement for bids or proposdis,Iban recipient must establish its
own procedures for prompt consideration of inigiedtests concerning
solicitations or contract awards. A "protest” i@tten complaint concerning the
loan recipient's solicitation or award of a contrathe protest must be filed with
the loan recipient by a party with a direct finahénterest adversely affected by a
loan recipient's procurement action, and mustlbd fn accordance with and
within the time frame established by the loan retips protest procedures.

Any party which transmits any document conaggrthe protest during the course
of a protest and protest resolution must simultasgdfurnish all other affected
parties and the Department with a copy of all doent® in the transmittal.

Upon receipt of a protest, the loan recipienstrmake a determination on the
protest in accordance with the loan recipient'sgatoprocedures within thirty (30)
calendar days after such protest, or sooner iégaired by the loan recipient's
procurement protest procedures.

The party with a direct financial interest achedy affected by a loan recipient's
determination of the protest may appeal such ameétation only through the
appropriate court of competent jurisdiction, pr@ddsuch appeal is initiated
within seven (7) calendar days after receipt ofdéermination.

Any delay due to a protest or protest resotutidll not relieve the loan recipient
of the requirement to meet the project scheduksbéished in the loan agreement,
nor will such delays prevent the Department fromsping the remedies for
default established in the loan agreement.
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APPENDIX |
Related Laws and Regulations

The loan recipient must comply with all related $aand regulations during the planning, design,
construction, and operation of the project, inahgdihe following. The listing below does not
relieve the loan recipient from the responsibitiffcompliance with all related laws and
regulations, whether listed below or not.

- Federal "Safe Drinking Water Act" (42 U.S.C. 8@Gseq.). Public Law 93-523.

- "National Interim Primary Drinking Water Regulatis”, Environmental
Protection Agency, Water Programs, Federal Regi€ieNo. 246, December 24,
1975, 59566 - 59574.

- "Secondary Maximum Contaminant Levels", EnvirontaéProtection Agency,
Water Programs, Federal Register 42, March 31,187144 - 17146.

- "Mississippi Safe Drinking Water Law of 1976",c8ien 41-26-1 through 41-26-
21, Mississippi Code of 1972, annotated.

- "Primary Drinking Water Regulations", Mississifptate Board of Health
Environmental Regulations, Division 300 - Water flypPart 301, Public Water
Systems.

- "Municipal and Domestic Water and Wastewater &ysOperator's Certification
Act of 1986", Section 21-27-201 through 21-27-2dlississippi Code of 1972,
annotated.

- Regulations Governing the Certification of Mupial and Domestic Water

System Operators”, Mississippi State Board of Hiefattvironmental Regulations,
Division 300 - Water Supply, Part 302.
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