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CHAPTER 1 - PURPOSE OF BOARD AND REGULATION DEVELOPMENT

1-101 GENERATL PROVISTIONS
1-101.01 Purposc of the Personal Serviee Contract Procurement Regulations

In 1997, the Mississippl Legislalure established the Personal Service Contract Review Board
{(hereafter referred 1o as “PSCRB™), and authorized it to [plromulpate rules and regulations
governing the solicitation and selechion ol contractual service personnel...” Miss, Code
Annotated §25-9-120 (3)a). The purpose ol the Personal Service Contract Review Board
Rules and Regulations is 1o set forth rules and regulations, along with other pertinent
information, that agencies should follow in the procurement ol personal services, The policies
and procedures set forth herein apply onty o those agencies which fall under the authority of
the PSCRI3. With the exception of the Mississippi Department of Transportation, agencies
under the authority of the PSCRE include those agencies under the authority of the Mississippi
State Personncl Board (hercafter MSPR). (See Appendix A.) This manual is intended to be a
comprehensive presentation of regulations relative to oblaining personal scrviee contracts
pursuant 1o Scetion 25-9-120. Lurther, it shall serve as a source ol inlormation (or contractors
instructing them as to the proper procedures that must be followed in doing business with the
Stale of Mississippi.

1-101-02 Interpretation of Regulations
1-101.02.01 Interpretation, Furposcs and Policies

These repulations shall be construed and applied to promote the undertying purposes and
policics, which are:

(a) to simplify, clarify, and modernize the regulations goveming contracting for personal
service by agencics of the State of Mississippi;

(b} to permit the continued development of procurcment policies and praclices;

(€} o provide lor inercased public confidence in the procedures followed in the public
procurement [or personal services contracts;

(d) to ensure the {air and equitable treatment of all persons who deal with the procurement
svstem of this State (or personal service contracts;

(¢) to provide increased economy in the State ol Mississippt procurcment activitics and to
maximize to the fullest extent practicable the purchasing value of pubhc funds of the
Slale;

(f) to foster effective broad-based competition with the {ree enterprise system; and,

(g} lo provide safeguards for maintenance of a procurement sysiem of quality and integrity.
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1-101.02.02 Singular-Plural and Gender Rules
Tn these regulations, unless the context vequares otherwise:

(2) words in the singular number include the plural, and those in the plural imclude singular;
and,

(b} words of particular gender include any gender and the neuler, and when the sense so
indicates, words of the neuter pender may refer to any gender,

1-101.03 Purpose und Implementation of these Regulations

These regulations, issucd by the Mississippt Personal Scrvice  Contract Review Board
(hcrealier sometimes referred to as the Board), establish policics, procedures, and guidelines
relating Lo the procurcment, management, and controf of personal and professional services,
as apphicable, under the aunthority of these regulations. These repulations are designed to
achieve maximum practicable uniformity throughout the State. Henee, implementation by
and within Mississippt agencies shall be consistent with these repulations and any other
regulaiions requared by the funding sowrce which may be more stringent.

1-102 SUPPLEMENTARY GENERAL PRINCIPLES OF LAW ATPLICABLE

Subject to principles of law and equity, these regulations will govem the creation and
administration of scrvice contract,

1-103 REQUIREMENT OF QOD FAITH

These regulations require all parties involved in the ncgotiation, performance or administration
ol Misstssippn contracts to act in good faith.

1-104 APPLICATION OF TIE REGULATIONS

These regulations shall apply (o every expenditure ol pubhic [unds irrespective ol sourcc;
however, in the event of a conilict, the guidelines ol a grant, a gili, or sel-generaled funds shall
prevail. Vielation of these regulations shall carry such penalties as may be apphicable under stale
law.

1-105 SEVERABILITY
If any provision of these regadations or any application thercof to any person or circumstance is
held mvahid, such invabdity shall not affeet any other provision or application of these

regulations which can be given ellect withoul the invahd provision or application, and 1o this cnd
the provisions of these regulations are declared 1o be severable,
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1-106 DURATION

These regulations, when approved by the PSCRLD as authorized by Mississippi Code Annotated
$25-9-120, shall be in elfeet as wrilien until amended or repealad by the PSCRD.

1-201 DEFINITTONS

The words defined in this section shall have the meaning set [orth below whenever they appear
in the regulations, unless:

{(a) the context in which they are used clearly requires a dilTerent meaning; or,
(b) a different definition is prescribed for a particular chapter or provision,
1-102.01 Definition of Terms Used in the Regulations

(a) Agency shall be defined as any State board, commission, committee, council, department
or unit thercof crcated by the constitution of statues if such board, commission, committes,
couneil, department, unit or the head thercof ts authorized to appoint subordinate staff by
the constitulion or statute, except a legislative or judicial board, commission, committee,
council, department or unit thercof, Institutes of Higher Learning and the Mississippl
Department ol Transportation.

(b)y Ageney Head means the persom in charge of an Agency whether that person’s title is

Director, Execulive Director, Commissioner, ete. The tevm “Agency Head” shall also
encompass a designee duly appointed by the Agency TTead.
(¢) Board shall mean the Personal Service Contract Review Board,

(d) Business mcans any corporation, partnership, individual, sole proprietorship, joint stock
company, joint venture, or any other private lepal entity.

(¢) Change Order means a written order signed by the Procurement Officer directing the
contractor o make changes which the changes clause of the contract authorizes the
Procurement Qfficer lo order without the consent of the contractor,

() Consultant means the person holding the position as Conlract Anatyst with the PSCRB.

(o) Contract means all types of agreement for the procurement of services, regardiess of whal
thev may be called.

(I Contract Modification mcang any written alteration in contract requirements, deliverables,
dehivery point, rate ol delivery, period of performance, price, quantity, or other provisions

of any contract sccomplished by mutuad action or the puriies (o the contract.

(i) Contractor mcans any person having a contract with a povernmental body.
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(3) Data means recoded inlormation, regardless of form or characteristie.

(k) Day means calendar day, unless oltherwise specified.

(1) Designee mecans a duly authorized representative of a person holding a superior position.

{(m)Emplovee mecans an individual who performs services for 4 governmental body by virtue
of an emplovee/cmplover relationship with the governmental body.,

(n) May denotes the permissive.

{0) Person micans any business, individual, union, committee, club, other organization, or
aroup ol individuals,

(p) Procurement means buying, purchasing or otherwise acquiring anmy services. It also
includes all lunctions that pertain 1o the obtaining of any services, including deseription of
requirements, selection and sohicitation of sources, preparation and award of contract and
all phases of contract administration.

() Procurement Officer means any agency personnel duly authorized to enfer into and
administer contracts and make writlen delerminations with respect thereto. The term also
includes an authorized agency representative acting within the limits ol authority.

(r) Purchasing Agency mcans any governmental body which is authorized by regulations {o
cnter into contracts.

() Regulation means a governmental body’s statement, having general or particular
apphicability and (ulure effeet, destgned to implement, tnterpret, or prescribe law or policy,
or describing  orgamization, procedurc, or practicc requitcments, which has been
promulgated  In accordance  with  the Mississippi Administrative  Procedures  Law,
Mississippi Code Amnolated §24-43-1, ef seq.

(t) Services mean the furmishing of labor, time, or effort by a contractor, not usually involving
the delivery of a specific end product other than that which is inerdental to the required
performance,

() Shall denotes the imperative.

1-301 PUBLIC ACCTSS TO PROCUREMENT INFORMATION

Procurement information shall be public record to the extent provided in Miss. Code Annotated
§25-61-1, et seq., except as noted in 1-301.01 ol these regulations.
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1-301-01 Release of Information Regarding Bid Results

Subject to the provisions of the Mississippi Public Records Act, Mississippt Code Annotated
§25-61-1, ef seq., disclosure of bid information by contracting agencies shall be as lollows:

(a) Tnformation perlaining o the results of any bid may be reviewed subsequent to the time of
the bid opening by any business or person who submitted bids on the particular transaction,
The contracting agency may vestriet the availability of the bids or proposals prior to bid
opening or contract award so as lo improve the cfficicncy of the evaluation and award
PrOCess,

(b) Businesses or persons not pariicipating in the process will not be permitted access to any
applicable file until afler an award 1s made. Afier the award is made, all information and
documents applicable 1o the awarded contract shall be made available to any business or
person; provided, however, no inlformation specified by a participant and approved by the
procurcment officer ag proprietary information shall be available to any business or person
without a written request.

(¢) When an agency recelves a request to release confideniial infovmation, the ageney shall
give the owner of this information a reasonable time o obtain a court order protecting the
information as confidential. If the agency receives a court order pursuant to Mississippl
Code Annotated §25-61-9 within this time, it must then notify the requestor that the
nformation 1s protected by court order and cannot be furnished.

(d} A contracting agency may restrict bid result document review to the premises of the agency
at any time during normal working hours. No ageney is compelled to copy or duphicale any
bid record for any person or business; however, il an ageney agrees to copy or duplicale
such record, it may charge a reasonable fee in compliance with written procedures adopled
by the apency.
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CHAPTER 2 - ORGANIZATION

2-101 CREATION AND MEMBERSHIP OF THE MISSISSIPEL PERSONAL SERVICE
CONTRACT REVIEW BOARD

During the 1997 Regular Session, the Mississippi Legislature enacted legislation creating the
Personal Service Contract Review Board. Mississippi Code Annotated §25-9-120 provides that
the PSCRB is to be composed of the Mississippt State Personnel Board Pxecutive Thrector, the
Executive Director of the Department of Finance and Administration, or his designec, the
Commissioner of Corrections, or his designee, the Executive Director of the Misstssippi
Department ol Wildlife and Lisheries, or his designee, and the Uxccutive Director ol the
Department of Environmental Quality, or his designee. The MSPB Lixecutive Direclor shall be
chairman and shall preside over the meetings of the PSCRB.

2-102 POLICY AND PROCEDURE

The Board shall annually elect a vice-chairman, who shall serve in the absenee of the chairman.
No business shall be transacted, including adoption of rules of procedure, without the presence of
a quorum of the Board. Three (3) members shall be a quorum, No action shall be valid unless
approved by the chairman and two (2) other of those members present and voting, catered upon
the minutes of the Board and signed by the chairman. Necessary clevical and administrative
support for the Board shall be provided by the MSPB. Minutes shall be kept ol the procecdings
of each meeting, copics of which shall be filed on a monthly basis with the Legislative Budget
Oflfice.

2-103 AUTIIORITY AND DUTIES OF THE PERSONAL SERVICE CONTRACT
REVIEW BOARD

The PSCRB has the following powcers and responsibilities as detincaicd in Mississippl Code
Annotated §25-9-120:

(a) Promulpate rules and regulations governing the solicitation and selection of contractual
scrvices personnel including personal and professional services contracts [or any form of
consulting, policy analysis, public relations, marketing, public affuirs, legislative advocacy
services or any other contract thal the board decms appropriate for oversight, with the
exceplion of any personal service contracts entered into for computer or inlormation
technology-related  services govemed by the Mississippi Department of  Tnlormation
Technology Services, any personal service conlracts cntered into by the Mississipp
Department ol Transportation, and any contract for attorney, accountant, auditor, physician,
dentist, architect, engincer, veterinarian and utility rate expert serviees. Any such rules and
repulations shall provide (or maintaining continuous internal audit covering the activities of
such agency affecting its revenue and expenditures as requived under Section 7-7-3(6)(d),
Misstssippi Code of 1972,
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(b)

(c)

()

(c}

()

S
s,
—

(b

o’

(i)

Approve all personal and prolessional scrvices contracts involving the expenditures of funds
in cxeess of One 1undred Thousand Dollars (5 100,000);

NDevelop the standards with respect to contractual sctvices personnel which require
invitations [or public bid, requests for proposals, record keeping and financial responsibihity
of confractors. The Personal Service Contracl Review Board may, in its discretion, require
the agency involved o advertise such contract for public bid, and may reserve the right o
reject any or all ids;

Prescribe certain civcumstances wherehy agency heads may enler inte contracts for personal
and professiomal services without reeciving prior approval rom the PSCRDB. The PSCRRB
may establish a preapproved list of providers of various personal and professional services
for set prices with which state ageneics may contract without bidding or prior approval from
the board.

Provide standards for issuance of requests for proposals, the evaluation of proposals reecived,
consideration of costs and quality of scrvices proposed, contract negotiations, the
administrative monitoring or contract performance by the agency and successful steps in
{crminating a contract;

Present recommendations for governmental privatization and to evaluate privatization
proposals submitted by any state agency;

Authorize persomal and professional service comtracts o be effective for more than one (1)
year provided a [unding condition is included in any such multiple year contract;

Request the State Auditor to conduct a performance audit on any personal or professional
scrvice contract;

Prepare an annual reporl to the Legislature concerning the issuance ol personal scrvice
contracts during the previous vear, collecting any neecssary information from stale agencics
i making such report.

2-103.01 Procuremeni Regulations

Regulaiions shall be promulpated with approval of the PSCRB in accordance with authorily
granted under Mississippi Code Annotated §25-9-120.

2-103.02 Discretionary Authority

The PSCRE shall have the discretion (o grant exceptions to these regulutions when it is
determined that it is in the best interest of the State to do so.
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2-103.03 Amendment to the Regulations

These regulations may be amended by the Board as authorized in Mississippi Code Annotated
§25-9-120.

2-104 CONTINOUS INTERNAL AUDI'T REQUIRED

Tn conformity with Mississippi Code Annotated §§7-7-3 (6)(d) and 25-9-120 (3), each stale
agency shall, through its governing board or executive head, maintain a continuous internal audit
covering the activitics of such apency affecting its revenues and expenditures for personal and
professional services contracts, Each apency shall further maintain an internal system of pre-
auditing claims, demands and accounts apainst the agency to adequaicly cosure that only valid
claims, demands, and accounts will be paid.

PSCRI Rules and Repulations Manval Pape 12 Elfeotive Dale 21372014



CHAPTER 3 - SOURCE SELECTION AND CONTRACT FORMATION

3-101 CONTRACTING PROCEDURES

3-101.01 Definition of T'erms Used in this Chapter

(a) Bid shall be defined as an offer submitted by a prospeclive contractor in response to an
Invitation for Bid.

(b) Capability as used in Section 3-101.01 (p) (Delnitions, Responsible Bidder or Offeror),
means capability at the time of award of the contract.

(¢) Contract Worker, for purposes of these regulalions, is a worker under contract with the
Statc who mects the requirements for a contract worker under the Internal Revenue Code.
(8ce Appendix C).

(d) Cost analysis i3 the ovaluation of cost data for the purpose of ariving al costs actually
ncwred or estimates of costs to be incurred, prices to be paid, and costs to be reimbursed.

(g) Cost Data 15 inlormation concerning the actual or estimated cost of labor, matenal,
overhead, and other cost elements which have been actually incurred or which are expecled
to be incurred by the contractor m performing the contract.

(f) Cost-Reimbursement Contract means a contracl under which a contractor is reimbursed
for costs which are allowable and allocable in accordance with contract terms and the
provisions of thesc regulations, and may receive a fee.

(g) Discussions, as usced in the source selection process, means an exchange of information or
other manner of negotiation during which the offeror and the State may alter or otherwisc
change the conditions, terms and price of the proposed contract, Discussions may be
conducted i comection with compctitive scaled proposals, sole-source, and emergency
procurement; discussions are not permissible in competitive sealed bidding (excepl (o the
exlent permissible in the Mrst phasce of mulfti-step scaled bidding).

(h) Fixed Price Contract means a conlract providing for a firm price, or a price thal may be
adjusted only in accordance with contract clauses providing for revision of the contract
price under stated circumstances.

(1) Invitation for Bid means all documents, whether atlached or incorporated by reference,
atilized for soliciting bids.

(i) Prequalification for Inclusion on Bidders Lists means determining in accordance with

Section 3-402 (Prequalification of Suppliers) that a prospective bidder or offeror satisfies
the criteria established for being included on the bidders list.
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(k) Price Analysis is the evaluation ol price dala, withoul analysis of the separate cost
components and profit as in cost analysis, which may assistin arriving at prices te be paid
and costs to be reimbursed.

(1) Price Data is (acteal information concerning prices, including profit, for supplies services,
or conslruction substantially similar to those being procured. In this delfinition, “prices”
refer o oflered or proposcd sclling prices, historical sclling prices, and current selling
prices of such items. This definttion refers to data relevant to both prime and subconlract
prices,

(m}roposal is the document submitted by the offeror in response to a Request for Proposal Lo
be used as the basis for negotialions {or cnlering into a confract. A proposal is usually
requested in cases where the selection of a contractor is to be made on the basis ol the
performance that 1s offered rather than on that of pricc alone and may require an outline of
details such as the vendor's qualilications and expericnce and the identification of
problems and proposed soluttons in addition to details of price.

(n) Purchase Description means the words used in a solicitation 1o deseribe the services to be
purchased and includes the statemenl of work or deliverables altached to, or made a part of,
the solicitation.

(0) Request for Proposal means all documents, whether attached or mcorporated by
relerence, ulilized for seliciting proposals.

(p) Responsible Bidder or Olferor means a person who has the capability in all respects to
perform fully the contract requirements and the integrity and reliability which will assure
good faith performance.

(q) Responsive Bidder or Offecror means a person who has submitted a bid which conforms
in afl matcrial respects to the Tnvitation [or Bid or the Request for Proposal.

(r) Solicitation means an Invitation for Bid, a Request [or Proposal, a request for quotations,
or any other document issued by the State for the purpose ol soliciting bids or proposals to
perform a state contract.

(5) Suppliers, as used in Scction 3-402 (Prequalification of Suppliers), means prospective
hidders or olTerors.

3-101.02 Exemptions Not Requiring Approval

By authority of the Mississippi Tegislature, service contracts of $100,000 or less do not require
approval of the PSCRB. Contracts which do not exceed $100,000 shall follow the procedures
set forth in Section 3-204 (Small Purchases). Contracts for which the payment method is
strictly “net-of-lee” do not come under the purview of the Board, Additionally, any contract (or
the following is atso exempt from the purview of the PSCRE, if they are performing therwr
licensed/certified duties:
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(a) Accountant;

(b) Dientist,

(¢} Actuary,

(d) Lngincer; -

{¢} Architect,

(1) Physician,

{(g) Atlorney;

(h) Uulity rate cxpert scrvices;
(1} Auditor;

(i} Velerinarian; and,

(k) Any contracting authority cxempt by State statute (see Miss, Code Annotated  §25-9-120)
including, but not limited to-

1) computer or information technology related services governed by the Mississippi
Department of Information Technology Services;

2} personal  scrvice contracts  entered inlo by the Mississippi  Department  of
Transportation; and,

3) contracts [or cquipment repairs governed by Mississippi Code Annotated §31-7-13.
3-101.03 Personal Liahility

Mississippi Code Annotaled §31-7-37, holds state cmployees personally Hable if they authorize
or make a solicitation or award ol a conlract in violation of law.

3-101.04 Contract Worlers

The PSCRIBs authority over contracls [or contract workers 15 the same as its authority over
contracts {or independent contractors,
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3-102 GENERAL PROVISIONS
3-102.01 Extension of Time for Bid or Proposal Acceplance
After opening bids or proposals, the Procurcment Officer may request bidders or offerors o
extend the time during which the State may accept their bids or proposals, provided that, with
regard to bids, no other change is permitted. The reasons [or requesting such extension shall he
documented.
3-102.02 Only One Bid or Proposal Received, No Bid Received

3-102.02.1 Onc Bid Received

11 only one responsive bid is received in reply o an Invitation for Bid (including multi-step
bidding), an award may be made to the single bidder i1 the Procurement Officer finds that the
price submitied is fair and rcasonable, and that either the other prospective bidders had
reasonable opporlunity to respond, or there is not adequale time for re-solicitation.
Otherwise, the bid may be rojected pursuant to the provisions ol Scction 3-301.04
(Cancellation of Sohcitation; Rejection of all Bids or Proposals) and:

{a) the bid may be re-adverlised and new bids or offers may be solicited;

(b) the proposed procurement may be canccled,

(c) if the Procurcment Officer delermines in writing that the need for the supply or service
continucs, but that the price of the one bid 15 not [wr and reasonable and there is not time
lor resolicitation or resolicitation would likely be [utile, the procurcment may then be
conducted under Scction 3-205 (Sole-Source Procurement) or Scetion 3-206 (Limergency
Procurements), as appropriate.

3-102.02.2 One Proposal Received

If ondy one proposal 1s received in response to a Request for Troposal, the Procurcment

Officer may either make an award in accordance with the procedures sel forth in Section 3-

203 (Competitive Sealed Proposals) or, if time permits, re-golicit for the purpose ol obtaimng

competitive sealed proposals.

3-102.02.3 No Bid or Proposal Received

[{'mo bid or proposal is received in response to an Invitation for Bid:

(1} the bid may be re-advertised and new bids or offers may be solicited;

(b) the proposed procurement may be canceled; or,

(c) an emcrgeney procurement may be made in compliance with Scction 3-2006.
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3-102.03 Alternative Bids or Proposals

If alternate bids or proposals arc allowed, the solicitation shall state that such bids or proposals
shall be aceepted and the solicitation shall specily their treatment.

3-102.04 Procuring Services Offered by Governmental Entitics Not Under Purview of the
PSCRB

Agency requirements may be {ulfilled by procuring services performed incident to the State’s
own programs. ‘The Agency Head shall detormine in writing whether such services mect the
agency’s requircments and whether the price represents a (air market value for such services.
When such procurements are made (rom other governmental entitics, the private sector need
not be solicited; however, these contracts shall still be submitted for approval to the 'SCRB.

3-102.04.1 Contracts Between 'I'wo State Agencies Under Purview of the PSCRE

Contracts belween two state agencies, both under PSCRDB purview (sec Appendix A} do not
require PSCRB approval. IHlowever, the contracts should still be entered into SPALRS,

3-102.05 Bid and Performance Bonds for Scervice Contracts

Bid and performance bonds or other securily may be required for service comtracts as the
Ageney Head deems advisable to protect the inlerest of the State. Any such requirements must
be sct forth in the solicitation. Bid or performance bonds should not be used as a substitute for
a determination of bidder or olleror responsibility. Mississippt Code Annotated §31-5-51 scts
forth bonding requircments applicable to construction contracts and may be considered when
establishing any such requirements for service contracts, An agency may not specify a specilic
company or insurance agency from which bonds should be purchased. If the requirerent for a
bid or perlormance bond is included in the procurement, it cannol be waived.

3-102.06 Conditioning Bids or Proposals Upon Other Awards Not Acceptable

Any bid or proposal which is conditioned upon receiving award of both the particular contract
being solicited and another Mississippi contract shall be decmed non-responsive and not
acceptable,

3-102.07 Lists of Contract Speeifications or Deliverables

All contracts for services shall include a list of contract specificaiions or deliverables, Thesce
may he incorporated from the scope of work included in the solicitation of bids or proposals.
This list should be used as evaluation criteria when monjtoring contract performance m
accordance with Scelion 4-102 of these regulations. The description of scrvices to be

performed should be resuli oricnted, not procedure oriented, and should at a mimmum include:

(1) what scrvice is to be perfornmed;
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(b) when the service 1% to be performed;

(¢) how frequently the service 1s Lo be performed,
() where the scrvice is to be perlormed;

(&) how much the scrvice will cost; and,

(1Y why the service is nceessary.

3-102.08 Offerors Qualified To Transact Business

Offerors must be in compliance with Miss, Code Amnotaled §79-4-15.01 regarding
athorization o transact business in Mississippi.

3-103 UNSOLICITED OFFERS
3-103.01 Definition
An unsolicited offer is any offer other than one submitted in responsc to a solicitation.
3-103.02 Processing of Unsolicited Offers
The Procurement Officer or Ageney Head shall follow the provistons of this section in
considering an unsolicited offer. If an award is made the agency shall notily PSCRD that the
award was the result ol an unsohcited offcr.
3-103.03 Conditions for Considcration
To be considered for evalvation, an unsoliciled oflor:
(1) musl be in writing;

(b) must be sufficiently detailed to allow a judgment o be made concerning the potential
utility of the olfer to the State;

(¢} must be umque or mnovalive to State use;

(d) must demonstrate that the proprictary character of the offering warrants consideration of
the vse of sole-source procurement; and,

(¢) may bc subject to testing.
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3-103.04 Fvaluation

The unsolicited offer shall be evaluated by the Agency Head to determine its ulility to the State
and whether it would be to the State’s advanlage to enter into a contract hased on such offer. If
an award is to be made on the basis of such offer, the sole-source procedures in Section 3-205
(Sole-Source Procuremcent) shall be followed.

3-103.05 Confidentiality

Subject to the provisions ol the Mississippl Public Records Act, Mississippi Code Annotated
§25-61-1, ef seq., any wrilten request for confidentiality of data contained in an unsolicited
offer that is made in writing shall be honored, If an award is made, confidentiality of data shall
be agreed upon by the parties. I agreement cannot be reached on confidentiality, the Stale may
reject the unsolicited offer.

3-104 NOVATION/BUYOUT OR CHANGE OF NAME
3-104.01 No Assignment

No contract requiring PSCRB approval is transferable or otherwise assignable without the
written consent of the PSCRB; however, a contractor may assign monies receivable under a
contract after due notice to the Stale and the contracting entily, and with the approval of the
PECRB.

3-104.02 Recognition of a Suceessor in Interest — Novation

When, in the best interest of the State, a successor in interest may be recogmized in a novation
agreement, the trans(cror and the transferee must agree that:

(a) the transferee ussumes all of the transferor’s obhgations;
(b) the transferor waives all rights under the conlract as against the State; and,

(¢) unless the transferor guarantecs performance ol the contract by the trapsferee, the
transferce shall, if required, furnish a satisfactory performance bond.

3-104.03 Change of Name

When a contraclor requests to change the name in which it holds a contracl with the State, the
agency shall, upon receipt of a document indicating such change of name (for example, an
amendment to the articles of incorporation ol the corporation), enter into an agreement with the
requesting contractor to cffeet the chanpe, The agreement changing the name shall specilically
indicate that no other terms and conditions of the contract arc changed.
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32201 METHOD OF SOURCE SELECTION

Unless otherwise authorized by law, all Mississippi contracts for prolessional and personal
services shall be procured using one of the following methods:

{a) Scction 3-202, Competitive Sealed Bidding;

(b) Scction 3-203, Competitive Scaled Proposals;

(¢} Section 3-204, Small Purchases;

(d) Scetion 3-205, Sole-Source Procurcment; or,

(e) Section 3-206, Umergency Procurements,

3-202 COMPETITIVE SEALED BIDDING

3-202.01 General I'rovisions

(a)

Conditions for Use: Contracts shall be awarded by competitive scaled bidding when a
determination is made thal (this method is the best suited for a particular service.

(h) Invitation for Bid: An Tnvilation for Bid shall be issued and shall include a purchase

(¢)

descriplion and all contractual terms and conditions applicable lo the procurement.

Public Notice: When the amount of the contract is anticipated to be more than $100,000,
public notice must be given in accordance with Scction 3-202.00.

(d) Bid Opening: Bids shall bc opened publicly in the presenee of one of more wilnesses at

(c)

()

the time and place designated in the Invitation lor Bid. The name of each bidder shall be
recorded. The amount of cach bid and such other relevant information as may be speeificd
by repulation may be recorded; the record and each hid shall be open to public inspection
ag provided in Section 1-301.01 (Release of Information Regarding Bid Results),

Bid Acceptance and Bid Evaluation: Bids shall be unconditionally accepted without
alleration or correction, except as authorized in these regulations. Bids shall be evaluated
based on the requirements set {orth in the Invitation for Bid, which may include criteria to
determine acceptability such as inspection, testing, quality, workmanship, delivery, and
suitability for a particular purpose. Thosc criteria that will alfect the bid price and be
considered in cvaluation for award shall be objeetively measurable where possible. The
Invitation (or Bid shall set forth the evaluation eriteria to be used, No enferia may be used
in evaluations that arc not set forth in the Tnvitalion for Bid.

Correction or Withdrawal of Bids; Cancellation of Awards: Correction or withdrawal
ol inadvertently erronsgous bids (belore or after award), or canccliation of awards or
contracts based on crroncous bids shall be permitted in accordance with these regulations.
After bid opening, no changes in bid prices or other provisions of bids prejudicial to the
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mterest of the Stale or [air competition shall be permitted. Lxeept as otherwise provided
herein, all decisions (o permit the correction or withdrawal of bids or to cancel awards or
contracts based on bid mistakes shall be supported by written determination made by the
Apeney Head with the approval of the PSCRB.

(2) Award: ‘The contract shall be awarded with reasonable prompiness by wnlten notice to the
lowest responsible bidder whose bid meets the requirements and crilerta set forth in the
[nvitation for Bid.

(h) Multi-Step Sealed Bidding: When it is considered impractical to imitially prepare a
purchase description to support an award based on price, an Invitation for Bid may be
issued requesting the submission of unpriced offers to be followed by an Tavitation {or Bid
hmited to those bidders whose offers have been qualificd under the criteria set {orth m the
[irst soheitation.

3-202.02 Application

The provisions herein apply o every procurcment macde by competitive sealed bidding,
including multi-step bidding.

3-202.03 The Invitation for Bid
3-202.03.1 Use
‘The lnvitation for Bid is used to initiate a competitive sealed bid procurement.
3-202.03.2 Content
The Invitation (or Bid shall include the following:

(i) instructions and information (o bidders concerning bid submission requircments,
including:

(1} the time and date set for receipt of ds,
(2) the address of the office to which bids are to be delivered,
(3) the maximum time for bid acceptance by the State, and,
{(4) any other special information;
(h) the purchase description, evaluation factors, delivery or performance schedule, and such

inspection and acceplance requarements as are not ineluded in the purchase description;
and,
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(¢) the contract terms and conditions, including warranty and bonding or other secunty
requirements.

3-202.03.3 Incorpoeration by Reference

The Tnvitation for Bid may incorporate documents by relerence provided that the Invitation
for Bid specifies where such documents can be obtaned.

3-202.03.4 Acknowledgment of Amendments

‘The Invitation for B3id shall require the acknowledgment of the receipt ol amendments issucd.
3-202.04 Bidding Time
Bidding time is the period of time between the date of distribution of the Invitation for Bid and
the time and datc sct for receipt of bids. In each case, bidding time will be set Lo provide
bidders a reasonable time to prepare their bids.
3-202.05 Bidder Submissions

3-202.05.1 Bid Form

The Invitation for Bid shall provide a form to be signed by the bidder and which shall include
a space Tor insertion of the bid price.

3-202.05.2 Facsimile Bids

‘The Invitation for Bid may state that facsimile bids will be considered whenever they arc
delivered scaled at the designated office by the time and date set {or receipl of ids. For a id
to be acceptable when transmitied by a facsimile machine, it shall have been [axed to an ofl-
site location and delivered scaled to the agency prior to the time and date set for the id
opening. Such facsimile bids shall contain specific reference to:

(1) the Invitation {or Bid;

(b) the items, quantities, and prices for which the bid is submitted;

(¢} the time and place of delivery; and,

(d) a statement that the bidder agrees to all terms, conditions, and provisions of the Invitation
for Bid.

Prior to an award being made, submission of an original bid shall be required.
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3-202.06 Public Nolice
3-202.00.1 Distribution

Tnvitations for Bids or Notices of Availability of Tnvitalions [or Bids shall be mailed or
otherwise Turnished to a sufficient number of bidders to promote competition. Notices ol
Availability shall indicate where, when, and for how long Tnvitations for Bids may be
obtained, generally describe he scrvice desired, and may conlain other appropriate
information.

3:202.06.2 Publication

Livery lnvitation for Bid for services in excess of $100,000 shall be publicized in the legal
notices section of a newspaper published in the county or municipality in which the agency is
located or in electronic {ormat specilicd by the PSCRB. Publication should be made at the
{ime the L1 is issued. Additdonally, the agency may publicize in a newspaper of general
circulation in the area pertinent o the procurcment, in industry media, or in a government
publication designed for giving public notice.

3-202.06.3 Content of Advertisement

When composing the advertiscment to appear in the legal notice scction of the newspaper,
the inlent is lo promotc compctition. Prospective bidders should be piven as much
information as possible in the confined space.

The following is a suggested guide for a legal advertisement:
. fis i

The (name of the agency) will accept sealed bids until (time of bid opening), (day of the
week), (month), (date), (vear} for the purpose of purchasing the following: (mume of yervice
to he procured), (bid file number). Detailed specifications may be oblained by contacting
(name of conlact person) at (telephone number), (electronic address) or at (physical meailing
addelress).

3-202.00.4 Advertising Time

Advertising time 18 the poriod of time between the date ol publication of the advertisement
and the tme and date sct for the reccipt of bids, Advertisement for bids shall be published
once each week (ot two consceutive weeks with the second notice bemng published on or after
the 7" calendar day alter publication of the first notice. For electronic publication the
advertising time shall be concwrent with a newspaper publication for two consceutive weeks.

Example: fthe first publication iy June 1, the second publication cannol be befove June &,

The date set tor the bid opening for services shall not be less than seven working days (as
opposed 10 calendar duys) aller the last notice appears in the newspaper.
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Note: There must he seven (7) full working days between the daie the last notice appeared
and the date that bids or proposals are opened. This does not include weekends or
holidavs. Also, the date on which the last notice runy is nol included in the
caleulation of days. The last deay of this period will be included unless the last day s «
Saturday, Sunday or legal holiday, in which case the period lasts until the end of the
next day which is not a Saturday, Sunday or legal holiday.

3-202.06.4.1 Required Letters of Intent

The date for submission of a letier of intent, if required in the procurement, shall also be
not less than yeven full working days afier the last notice appears in the newspaper.

3-202.06.5 'ublic Availahility

A copy of the Tnvitation for Bid shall he made available for any interested party at the
location noted i the published notice.

3-202.07 Pre-Bid Conferences

Pre-bid conferences may be conducted to explain the procurcment requirements. The
conference shall be announced to all prospective bidders known to have received an
Invitation for Bid. The conference should be held long enough afler the Invitation for Bid has
been issucd to allow bidders o hecome familiar with it but sulliciently before bid opening to
allow consideration of the conlerence results in preparing bids. Nothing stated at the pre-bid
conference shall change the Invitation {or Bid unlcss a change js made by wriilen amendment
as provided in Scction 3-202.08 {Amendments to Invitations for Bids). A summary of the
conference shall be supplied to all prospective bidders known to have received an Invitation
for Bid. Tl a tramseript is made, it shall be of public record.

3-202.08 Amendments to Tnvitations for Bids
3.202.08.1 Form
Amendments to Invitations [or Bids shall be identified as such and shall require thal the
bidder acknowledge receipt thercofl. The amendment shall reference the portions of the
Invitation for Bid it amends.

3-202.08.2 Distribution

Amendments shall be sent to all prospective bidders known to have received an Invitation
for Bid.

3-202.08.3 Timeliness

Amendments shall be distributed within a rcasonable time to allow prospective bidders to
consider them in preparing their bids, I the time and date sct for receipt of bids will not
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permit such preparation, such time shall be increased, Lo the extent possible, cither in the
amendment or, if necessary, by clectronic means (e-mail), facsimile, or telephoene and then
con{irmed in the amendment.

Note: Amendments should be used to:

(ct) make any changes in the Invitation for Bid such as changes in guanlity,
purchase descriplions, delivery schedules, and opering dates;

() correct defects or ambiguilies; or,

(c) furnish to other bidders information given (o one bidder, If such information
will assist the other bidders in submitiing hids, or if the lack of such information
would prefudice the other hidders. Any such information when not given to all
bidders shall be cause for rejecting all bids.

3-202.09 Pre-Opening Modification or Withdrawal of Bids

Bids may be modificd or withdrawn by written notice received in the office designated in the
Tnvitation for Bid prior to the time and date set for bid opening.

3-202.09.1 Disposition of Bid Sccurity

If a bid is withdrawn in accordance with this scetion, the bid security, il any, shall be
returned to the bidder.

3.202.09.2 Records

All documents relating to the modification or withdrawal ol bids shall be made a part of the
procurcment file.

3-202,10 Late Bids, Tate Withdrawals, and Late Modifications
3-202.10.1 Definition
Any bid received aller (he time and date sct for receipt of bids is late, Any wilhdrawal or
modification of a bid received alter the time and date sct for opening ol bids al the place
desipnated for opening is fate.
3-202.10.2 Treatment
No lale bid, late modification, or late withdrawal will be considered unless reecipt would

have been timely but for the action or inaction of agency personnel divectly involved with the
procurement aclivily.
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3-202.10.3 Notice

Bidders submilting latc bids which shafl not be considered for award shall be so notified as
so0n as practicable.

3-202.10.4 Records

Records equivalent (o those required in Subsection 3-202.9.2 (Pre-Opening Modification or
Withdrawals of Bids, Records) shall be made and kept for cach Jate bid, late modification, or
late withdrawal.

3-202.11 Receipt, Opening, and Recording of Bids
3-202.11.1 Receipt

Fach bid and modification reccived shall be date-stamped or time/date stamped but not
opened and shall be stored in a sccurc place until the time and date set for bid opening.

3-202.11.2 Opening and Recording

Bids and modifications shall be opened publicly, in the presence of onc or more wilnesses, at
the time, date, and place designated in the Invitation for Bid. The name of each bidder, the
bid price, and such other information as is deemed appropriate by the Procurement Officer,
shall be read aloud or otherwise made available, Such information may be recorded al the
time of bid opening; that is, the bids may be tabulated or a bid abstract made. If a record 15
made, the names of requircd witnesses shall also be recorded. The opened bids shall be
available for inspection by participants excepl to the cxtent the bidder designates trade
secrels or other proprietary data to be confidential as sct forth in Subsection 3-202.11.3
below. Material so designated shall accompany the bid and shall be readily separable from
the hid in order to facilitate public inspection of the nonconfidential portion of the bid. Prices
of the services offered, deliveries, and terms of payment shafl be publicly available at the
time of bid opening repardless of any designation to the contrary. Bids shall be available for
inspection at any time subsequent to the awarding of the contract. Inspection shall be in
compliance with Scetion 1-301.01 (Release of Information Regarding Bid Results).

3-202.11.3 ConfHidential Data

The Procurement Olficer shall examine the bids (o determine the vahdily of any requests (or
nondisclosure of frade secrets and other proprietary data identified in writing, If the parties
do not agree as to the disclosure of data, the Procurciment Officer shall inform the bidders m
wriling within five working days what portions of the bid will be disclosed. The bids shall be
open (o ingpeetion as set forth in Seetion 1-301.01 (Release of Information Regarding Bid
Resulls) subject to any continuing prohibition on the disclosure of confidential data.
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3-202.12 Mistakes in Bids
3-202.12.1 General Provision

Correction or withdrawal of a bid because of an inadvertent, nonjudgmental mistake m the
d requires carcful consideration to protect the inteprity of the competitive bidding system
and 1o assure fairness. 1f the mistake is attributable to an crror in judgment, the bid may not
be corrected.

Bid correction or withdrawal by reason of a nonjudgmental mistake is permissible, but only
to the extent it 15 not contrary o the interest of the State or the fair treatment of other bidders.

3-202.12.2 Mistakes Discovered Before Opening

A Dbidder may correct mistakes discovered belore the time and date set for bid opening by
withdrawing or corecting the bid as provided i Scction 3-202.09  (Pre-Opening
Madiflication or Withdrawal of Bids).

3-202.12.3 Confirmation of Bid

When the Procurement Officer knows or has reason o conclude thal & mistake has been
made, such officer should request the bidder to confimm the bid. Sitwabions i which
confirmation should be requested include obvious, apparent errors on the fsce of the bid or a
bid unrcasonably lowcer than the other bids submitted. 1f the bidder alleges a mistake, the ind
may be correeted or withdrawn if the conditions sct forth in Subsections 3-202.12.4 through
3-202.12.6 of this scction arc met.

3-202.12.4 Mistakes Discovered After Bid Opening But Before Award

This subsection sets forth procedures o be applied n three situations described herein in
which mistakes in bids are discovered afler the time and date set [or bid opening but betore
award.

3-202.12.4.1 Minor Informalities

Minor informalitics are matters of form rather than substance evident from the nid
document, or insignificant mistakes that can be waived or corrected withoul prejudice Lo
other bidders;, that is, the cffect on price, quantity, quality, delivery, or contractual
conditions 1% negligible. The Procurement Ofticer shall waive such informalities or allow
the hidder 1o correet them depending on which is in the best interest of the State, Examples
include the (ailure of a dder to:

(a) return the number of signed bids required by the agency in the Invitation for Bid,

(b) sign the bid, but only if the unsigned bid is accompanied by other material indicating
the idder’s intent (o be bound; or,
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(¢) acknowledge receipt of an amendment to the Tnvitation lor Bid, but only it it is clear
from the bid that the bidder received the amendment and mtended to be bound by its
terms or the amendment involved had a neplipible effect on price, quantity, guality, or
delivery.

3-202.12.4.2 Mistakes Where Intended Correct Bid is Evident

I the mistake and the intended correct bid are clearly cvident on the bid document, the bid
shall be corrected on the intended correct bid and may not he withdrawn. Examples of
mistakes that may be clearly evident on the bid document arc typographical errors, crrors in
extending unit prices, and arithunetical errors.

3-202.12.4.3 Mistakes Where Intended Correet Bid is Not Evident
A bidder may be pernmitted to withdraw a low bid 1l

(a) a mistake is clearly evident on the bid document, but the intended correct bid 1s not
similarly evident; or,

(b) the bidder submits prool of cvidentiary value which clearly and convincingly
demonstrates that a mistake was made.

3-202.12.5 Mistukes in Bids Discovered After Award

Mistakes shall not be corrected after award of the contract except where the PSCRD or the
Agency Mead makes a written determination that it would be unconscionable not to allow the
mistake to be corrected.

3-202.12.6 Determinations Required

When a bid is corrected or withdrawn, or correction or withdrawal s denjed, under
Subscetions 3-202.12.4 or 3-202.12.5 of this section, the Procurement Officer or the Agency
Head shall prepare a writlen determination showing that the relicf was granted or denied in
accordance with these regulations, cxcept that the Procurement Officer shall approve the
deterrmination required under Subsection 3-202.12.4.1 as to minor informalitics. The written
determination shall become a part of the ageney’s procurement file.

3-202.13 Bid Evaluation and Award
3-202.13.1 Gencral
The contract is 1o be awarded to the lowest responsible bidder whose bid meets the
requircments and criteria set forth in the Invitation for Bid. See Scction 3-202 (g)

(Competitive Scaled Bidding, Award) of these regulations. The Tnvitation for Bid shall set
forth the requirements and criteria. which will be used to determine the lowest responsive
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bidder. No hids shall be evalualed for any requirement or eriterion that 1$ not disclosed in the
Invitation for Bid.

3-202.13.2 Service/End Product Aceeptability

The Invitation for Bid shall set forth any evaluation critction to be vsed in delermining
acceptability. It may require the submission ol deseriptive literature, technical data, or other
malerial. [t may also provide for accomplishing any of the following prior to award:

(a) inspection or tcsting of a product priov Lo award {or such characteristics as qualily or
workmanship;

(h) examination ol such clements as appearance, finish, laste, or fecl; and/or,

(¢) other examinations to determine whether it conforms with any other purchase description
requirements.

The acceptability evaluation 18 not conducted for the purpose ol determining whether one
bidder's item is superior (o another but only to determine that a bidder’s offoring is
acceptable as set forth in the Tnvitation for Bid. Any bidder's offening which docs not meet
the acceptability requirements shall be rojected as non-responsive,

3-202.13.3 Determination of Lowest Bidder

Following determination of acceptability as set forth in Subscction 3-202.13.2 (Service/End
Product Acceptability), if determination of acceplability 1s required, bids will be evaluated 1o
determine which bidder offers the lowest cost to the State 1n accordance with the evaluation
eriteria sel forth in the Invitation for Bid, Only objeclively measurable criteria which are set
forth in the Invitation lor Bid shall be applied in determining the lowest bidder.

Lixamples of such criteria include, but are not limited to, guaranieed buy back and ownership
or life-cycle cost formulas. Evaluation factors need not be precise predictovs of actual future
costs, but to the extent possible such cvaluation factors shall be reasonable cstimates based
upon information the State has available concerning future use, and shall trcat all bids
cquitably.

3-202,13.4 Restrictions
Nothing in this scction shall be deemed to permil a confract award to a bidder submiiting
more comprehensive serviees than that designated in the Tnvitation for Bid if such bidder 1s

not also the lowest bidder as determined under Subsection 3-202.13.3 (Determination of
Lowest Bidder) ol this section. Further, nepotiations are not permitied with any bidder.
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3-202.14 Low Tie Bids
3-202.14.1 Definition
Low tic bids arc low responsive bids from responsible bidders that are identical in price,
including cash discounts offercd for prompt payment, and which meet all the requirements
and criteria set forth in the Invitation for Bid.
3-202.14.2 Award
The prime eriterton for making an award where tic bids arc involved shall be in compliance
with Mississippl Code Annotated §§31-7-15 (1) and 31-7-47, e, that resident vendors shall
be given preference over nonresident vendors. An award shall not be made by drawing lots,
excepl as set [orth below, or by dividing business among identical bidders. In the discretion
of the Agency Head, award shall be made in any permissible manner that will discourape tie
bids. T no permissible method will be elfective in discouraging tic bids, and a written
determination 15 made so staling, award may be made by drawing lots. In sueh casc, thosc
bidders involved shall be nvited Lo altend the procedure.

3-202.14.3 Records of Tie Bids

Records should be made of all Invitation for Bid on which tie bids are received showing al
lcast the following information:

(a) the identification number of the Invitation for Bid;

(1) the service; and,

(¢) a listing ol all mdders and the prices submitied.

A copy of each such record shall be sent (o the PRSCRB.
3-202.15 Documentation of Award

L'ollowing award, a record showing the basis for determining the successful bidder shall be
made a part of the apency’s procurement file.

3-202.16 Publicizing Award

Wiitlen notice of award shall be senl to the sucecss{ul bideder. Notice of award shall be made
available o the public.
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3-202.17 Multi-Step Sealed Bidding
3-202.17.1 Delinition
Multi-step scaled bidding i3 a two-phasc process consisting of the following:

(a) First phase  a technical phase composed of one of more steps in which bidders submit
unpriced techncal olTers (o be evaluated by the State; and,

(b) Second phase - m which those bidders whose technical ollers are determined to be
acceplable durng the ivst phase have ther price nds considered.

Multi-step bidding 15 designed Lo obtwin the benelits of competitive sealed bidding by the
awarding of a contract o the lowest responsive, responsible bidder and at the same time
oblain the benelits of the compelitive sealed-proposals procedure through the solicitation of
technical offers and the conduct ol discussions 1o evaluate and determine the acceptability of
lechnical ofters,

3-202.17.2 Conditions for Use
The multi-step scaled bidding methods may be used when it is not practical to prepare
initially a definitive purchase description which will be suitable to permit an award based on

price. Multi-step scaled bidding may, therefore, be used when it is considered desirable:

(a) to invite and cvaluate technical offers to determine their aceeptability to fulfill the
purchase description requirements;

(b) 10 conduct discussions [or the purposes ol [ueilitaling undersianding ol the techmical offer
and purchase description requirements and, where appropriate, oblain supplemental
information, permit amendments of lechnical offers, or amend the purchase description;

(¢) to accomplish subsections (a) and (b)Y of this section prior to soliciting priced bids; and,

(d) to award the contract to the lowest responsive and responsible bidder in accordance with
the competitive scaled bidding procedurcs.

3-202.18 Pre-Bid Conferences in Multi-Step Sealed Bidding
Prior to the submission ol unpriced lechmicad oflers, a pre-bid conference as contemplaied by
section 3-202.07 (Pre-Bid Conlerences) may be conducted by the Procurement Officer. The

Procurement. Ollicer may also hold a conlerence of all potential bidders m accordance with
Section 3-202.07 at any time during the evaluation of the unpriced technical offers,
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3-202.19 Procedure for Phase One of Multi-Step Sealed Bidding
3-202.19.1 ¥orm

Multi-step sealed biding shall be initiated by issuance of an Invitation for Bid in the form
required by Section 3-202.03 (The Invitation (or Bid), except as hereinafler provided. [n
addition to the requirements sct forth in Section 3-202.03, the multi-step sealed d shall
statc:

(a) that unpriced lechnical offers arc requested,

(b) whether priced bids are (o be submitted at the same Lime as unpriced technical ollers (if
they are, such priced bids shall be submitted in 4 separate scaled envelope),

(c) that it is a multi-step sealed bid procurcment, and priced bids will be considered only
the sceond phase and only from those bidders whose unpriced technical offers are [ound
acecptable in the first phase;

(d) the criicria to be used in the evaluation of the unpriced technical offers;

(&) thal the Slate, to the extent the Procurement Officer finds necessary, may conduct oral or
writlen discussions of the unpriced technical offers;

(fy that hidders may designate those portions of the unpriced technical offers which contain
trade secrets or other proprictary data which are 1o remain confidential, subject to
Mississippi Code Annotated §§25-61-9 and 7-23-1, and,

(g) that the item being procurcd shafl be furnished in accordance with the bidder’s technical
offer as found to be {inally acceptable and shall meet the requirements of the Invitation
for Bid.

3-202,19.2 Amendments to the Invitation for Bid

Afler receipt of unpriced technical oflers, amendments to the Tnvitation for Bid shall be
distributed only 1o bidders who submitted unpriced technical offers, and they shall be
permitted 1o submit new unpriced technical offers or to amend those already submitted.

If, in the opinion ol the Procurement Officer, a contemplated amendment will sigimficantly
change the nature of the procurement, the Invitation for Bid shall be canceled in accordance
with Scetion 3-301.04 (Cancellation of Solicitation; Rejection of All bids or Proposals) und a
new Invitation for 13id issued.

3-202.19.3 Reecipt and Handling of Unpriced Technical Offers

Unpriced technical offers shall not he opened publicly but shall be opened in front of two or

morc agency procurement officiats. Subject to the provisions of the Mississippi Public
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Records Act, Mississippi Code Annatated §25-61-1, e seq., such offers shall not be
disclosed o unauthorized persons. Bidders may request nondisclosure of trade secrets and
other proprietary data identified in writing,

3-202.19.4 Evaluations of Unpriced Technical Offers

I'he unpriced technical offers submitted by bidders shall be evaluated solely in accordance
with the criteria sel forth in the Invitation [or Bid, The unpriced lechnical offers shall be
cateporized as:

(a) acceptable;
(b) potentially acceplable - that is, reasonably susceplible of being made acceptable; or,
(¢) unacceptable,

The Procurcment Officer shull record in writing the basis for finding an offer unacceptable
and make it part of the agency procurcment file. The Procurement Officer may then initiate
Phase Two of the procedure if, in the Procurement Ollicer’s opinion, there are sufficicnt
acceplable unpriced technical olfers to assure effective price competition in the second phase
without technical discussions. Tf the Procurcment Officer inds that there are not sullicient
acceptable unpriced technical offers, he shall issue an amendment to the Invitation [or Bid or
chpage in lechnical discussions as set forth in Subscction 3-202.19.5 below.

3-202.19.5 Unpriced Technical Offers — General Discussion

The Procurement Officer may conduct discussions with any bidder who submit an acceptable
ot polentially acceptable technical offer. During the course of such discussions, the
Procurement Officer shall not disclose any information derived from one unpriced technical
offer to any other bidder. Once discussions are begun, any bidder who has not been notified
that its offer has been found unacecptable may submil supplemental information amending
its techmical offor at any time until the closing date established by the Procurement Officer.
Such submission may be made at the request of the Procurement Officer or upon (he bidder’s
own initiative. The Procurement Ollicer shalf keep a record of the date, place, and purposc of
any such meeling and those attending and make it part of the agency procurcment file.

3-202.19.6 Notice of Unacceptable Unpriced Technical Offer
When the Procurement Officer determines a bidder’s unpriced technical offer to be

unaceeptable, such olleror shall not be afforded an additional opportumity to supplement the
oller.
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3-202.20 Procedure for Phase Two of Multi-Step Sealed Bidding
3-202.20.1 Initiation
Upon completion of Phase One, the Procurement Ofhcer shall cither:

(a) open priced bids submitted in Phase One (il priced bids were required to be submitted)
from bidders whose unpriced technical offers were (bund to be aceeptable; or,

(b) invitc cach acceptable bidder to submit a priced bid, il priced ids were not submitied.
3-202.20.2 Conduct of Phase Two
Phasc ‘I'wo shall be conducted as any other competitive sealed bid procurement excepl:

(a) no public notice need be piven of this invitation to submit priced bids because such notice
was previously given;

{(b) alter award, the nnpriced technical offer of the successful bidder shall be disclosed as
[ollows:

1) the Procurernent Officer shall examine written requests of confidentiality for trade
secrels and proprietary data in the technical offer of such bidder to determine the
validity of any such requests;

23 if the parties do not agree as o the disclosure ol data, the Procurement Officer shall
inform the bidder in writing what portions of the unpriced technical ofler will be
disclosed, in which case the bidder may withdraw his ofler n order (o protect the
trade scerct or proprictary data;

3) unless withdrawn, such teehnical offer shall be open to public inspeclion subject to
any continuing prohibition on the disclosure of confidential data in accordance with
Misstssippi Code Annotated §§25-61-92 and 79-23-1;

(¢) unpriced techmieal olfers of ndders who are not awarded the contract shall not be open to
public inspection unless the Agency Head dotermines in writing that public inspection of
such offers 1s essential Lo assure confidence in the integrity of the procurement process;
provided, however, that the provisions ol Subsection 3-202.20.2(b) of this scetion shall
apply with respect o the possible disclosure of trade secrets and propriciary data.

The provisions of this scction regarding disclosure and nondisclosure are subject (o the
provisions of the Mississippi Public Records Act, Mississippt Code Amolaled §235-01-1, er.

Sedf.

Note: The obligation (0 keep dala confidential is not inlended 1o create any liability that
would not otherwise exist under Stafe law.,
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3-202.21 Mistakes During Multi-Step Sealed Bidding

Mistakes may be corrected or bids may be withdrawn during Phase Onc at any time. During
Phase Two, mistakes may be corrected or withdrawal permitted in accordance with Section 3-
202.12 (Mistakes in Bids).

3203 COMPETITIVE STALED PROPOSALS
3-203.01 General Provisions

(a) Conditions for Use: When, under regulations approved by the PSCRI, the Agency Tlead
determines that the use of competitive scaled bidding is either not practicable or not
advantageous to the State, a contract may be entered inte by competitive scaled proposals.

(b) Request for Proposal: Proposals shall be solicited through a Request {or Proposal,

(¢) Public Notice: Adequate public notice of the Request for Proposal shall be given in the
same manner as provided in Section 3-202.01 (¢) and 3-202.06 (Competitive Scaled
Bidding, Public Notice).

(d) Receipt of Proposals: Proposals shall be opened so as to avoid disclosure ol contents to
competing offerors during the process of negotiation. The agency shall prepare and keep a
Register of Proposals which shall be open for public inspection after contract award. The
Register of Proposals shall indicate the name of all vendors submitting proposals.

(¢) Fvaluation Factors: The Request (or Proposal shall state the relative importance of price
and other cvaluation factors in terms ol important, very important, and critical.

(f) Discussions with Respensible Offerors and Revisions to Propesal: [f provided in the
Request fir Proposal and as set forth in these regulations, discussions may be conducted
with responsible offcrors who submit proposals determined to be reasonably susceptible to
being selected for award. The discussions shall be for the purpose of clarification to assure
full understanding of, and responsiveness to, the solicitation requirements. In conducting
discussions, there shall be no disclosure of any information derived from competing offers.
Offerors should be accorded fair and equal treatment with respect to any opportumty for
discussion. Revision of proposals may be permitled afler submissions and prior (o awaed
for the purpose of obtaining best and final offers.

() Award: Award shall be made to the responsible offeror whose proposal is determined m
wriling (o be the most advantageous (o (he State taking into consideration price and the
evaluation lactors sct forth in the Request for Proposal. No other [actors or eriteria shall be
used in the evaluation,
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3-203.02 Application

The provisions of this section apply to cvery procurcment of personal or professional serviees
made by competitive scaled proposals.

3-203.03 Conditions for Use of Competitive Scaled Proposals
3-203,03.1 *Practicabic” Distinguished from “ Advantageous”

As used m Section 3-203.01 (Competitive Sealed Troposals, Condittons Tor Tse), the words
3 E E
“practicable” und “advaniageous™ are (o be given ordinary dictionary meanings:

(&) practicable means what may be accomplished or put into practical application; and,

(b) advantageous means a judgmental assessment of what is in the State’s best interest.
Competitive sealed bidding may be practicable but not necessarily advantapeous, that is,
not in the State’s best interest.

3-203.03.2 General Discussion

If competitive scaled bidding is not practicable, competitive scaled proposals should be used.
If competitive scaled bidding ts practicable, it must then be determined whether competitive
scaled bidding is advantagecous. If competitive scaled Wdding 18 determined not o be
advantagcous, compelitive scaled proposals should be used.

3-203.03.2.1 Flexihility vs, Finality

(1) Flexibility: The key element in delermining advantageousness is the need for
Nexibility vs. the need for finality. The competitive sealed proposals method differs
from competitive sealed bidding in that competitive sealed proposals:

1) permit discussions with competing offerors and changes in their proposals including
price; and,

2) allow comparative judpmental evaluations to be made when sclecting among
acceptable proposals for award of the coniract.

(k) Finality:  Another imporlant dillerence between compelitive sealed proposals and
competittve seuled hdding is the finality of initial offers. Under compelilive sealed
proposals, alterations in the nature ol a proposal and in prices may he made aller
proposals are opened, Such changes are not allowed under competitive sealed bidding
(except to the extent allowed in the first phase of multi-step sealed bidding). ‘Therefore,
unless it is anticipated that a contract can be awarded solcly on the basis of information
submitted by bidders at the time of opening, competitive scaled bidding is neither
practicable nor advantageous.
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3-203.03.2.2 Evaluation Factors

Another consideralion concerns the type ol evaluations needed afier ollers are veecived.
Where evaluation factors involve the relative abilities of offerors o perform, meluding
deprees of technical or professional experience or experlise, use of compelitive sealed
proposals is the appropriate procurement method, Additionally, use of competilive sealed
proposals is appropriate where the type of need to be satisfied involves weighing wrtistic
and acsthetic values to the extent that price is a secondary consideration. Finally, where the
types of services to be performed may require the use of comparative judgmental
cvaluations to cvaluate them adequately, use of competitive sealed proposals is the
appropriate method.

3-203.03.3 When Competitive Sealed Bidding is Not Praclicable

Competitive scaled bidding is not practicable unless the nature of the procurement permits
award 10 a low bidder who agrees by its bid to perform without condition or rescrvation in
accordance with the purchase deseription, delivery or performance schedule, and all other
terms and conditions of the Invitation for Bid., lactors to be considered in determining
whether competitive sealed Indding 15 or 15 not practicable include:

(1) whether the contract needs o be other than a (ixed-price Lype,

(b) whether oral or written discussions may need o be conducted with offerors concerning
technical and price aspects of their proposal;

(¢) whether offerors may need to be afforded the opportunity to revise their proposal
including price;

{d) whether award may need to be based upon a comparative cvaluation as stated in the
Request {or Proposal of differing price, gquality, and contractual tactors in order to
deternmne the most advantageous offering to the State (quality factors include technical
and performance capatility and the content of the technieal proposal); and,

(&) whether the primary consideration in delemmining award may not be price.

3-203.03.4 When Competitive Sealed Bidding is Not Advantageous

A determination may be made to use competitive sealed proposals il is determined that it is
not advantagcous to the State, cven though practicable, to use competitive sealed bidding.
Factors to be considered in determining whether competitive sealed bidding is not

advantageous include:

(a) 1" prior procurements indicale that compelitive scaled proposals may result in more
beneficial contracts for the State; and,
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(b) whether the factors listed in Subsections 3-203.03.3 (b) through 3-203.03.3 (d) of this
scetion arc desirable in conducting a procurement rather than necessary; 10 they are, then
such factors may be nsed to support a determination that competitive sealed hidding 1%
not advantageous,

Note:  The following s offered ws an example of circumstances when formal competilive
sealed bidding is “pructicable” hut not “advantageous.”

It could be “practicable™ o invite competitive sealed bids on a functional
specification prepared by the Stale for services that are highly specialized such as
producing job classifications; however, the contract award would likely better serve
the State's inferest if il were made on the basiy of the most advantageous proposal
rather than the lowest respemsive and responsible bidder. For this reason, It would
not be “advarntageous” (o the State o fake competitive sealed bids; that Is, the
State s specification could conceivably resull in an aeceptable product, but another
could have been obtained more economically and in a form that would better serve
the needs of the Stare. Compelitive sealed proposals would also afford the
opportunity to discuss design choracleristios with the offerors as the discussions
proceeded,

3-203.03.5 Determinations o be Made Before Competitive Sealed Proposals May Be
Utilized

Belore a contract may be entered into by competitive scaled proposals, the Agency Tead
shall make the [ollowing determinations:

(a) that competitive sealed bidding is either nol practicable or not advantagcous to the State;
(b) that the agency does not have the personmel or resources (o perform the services required
under the proposed contract, or that the services can be perlormed more cconomically by

someone other than state personnel;

(c) the nature of the relationship to be established between the using agency and the
contractor of the proposed contract; and,

(d) that the using agency has developed and fully intends to implement a written plan for
wilizing such services which will be included in the contractual statement of work,

3-203.04 Content of the Request for Proposal
3-203.04.1 Preparation of the Request for I'roposal
‘The Request for Proposal shall be prepared in accordance with Section 3-202.03 (Conditions

{or Use of Competitive Scaled Proposals) reparding Invitation for Bid provided that 1t shall
lso include;
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(%) a statement that discussions may be conducted with offcrors who submil proposals
determined to be reasonably susceptible of being selected lor award, bul that proposals
may be accepted without such discussions; and,

(h) a statement of when and how price should be submitted.

3-203.04.2 Form ol the Request for Proposal

The Request for Proposal shafl be in the form specified by the Procurement Officer and
contain at Teast the following information:

(a) tvpe ol serviecs required;

(b) a description of the work involved;

(¢) an estimate of when and for how long the services will be required;

(d) the type ol contract to be used;

(¢) a date by which proposals for the performance of the services shall be submitled;

(1) a statcment that the proposals shall be in writing;

() a statement that offerors may designate (hose portions of the proposals which contain
trade scerets or other proprictary data which may remain confidential in accordance with
Mississippi Code Annotated §§25-61-% and 79-23-1;

(h} a statement of minimum information that the proposal shall contain, meluding:

(1) the name ol the offeror, the location of the offeror’s principal place ol business and, i
different, the placc of performance of the proposed contract;

(2) the age of the offcror’s buginess and average number of cmployees over a previous
period of time, as specified in the Request for Proposal;

(3) the abilities, qualifications, and expevicnee of all persons who would be assigned to
provide the required scrvices;

(4) a listing of other contracts under which services similar in scope, size, or dis¢ipline to
the required scrvices were porformed or undertaken within a previous period of time,

as specificd in the Request {or Proposal; and,

(5) a plan giving as much details as is practical explaining how the serviees will be
performed.

PSCRT Rules and Regulations Marunl Page 39 Effeotive Duie 2/1372014



(i) the factors (0 be used in the cvaluation and selection process and their relalive
importance. (See Appendix B {or sumple Reguest for Proposal.)

3-203.05 Proposal Preparation Time

Proposal Preparation time shall be set to provide olferors a reasonable time to prepare their
proposals.

3-203.06 Form of Proposal

The manner in which proposals arc to be submitted, including any forms to be used, may be
included as part of the Request for Proposal.

3-203.07 Public Notice

Public notice shall be given by distributing the Request for Proposal in the same manncr
provided lor distributing an Invitation for Bid under Section 3-202.00 (Public Notice).

3-203.08 Pre-Proposal Conferences

Pre-Proposal conferences may be conducted in accordance with Section 3-202.07 (Pre-Bad
Conferences). Any such conference should be held prior to submission of initial proposals.

3-203.09 Amcendments to Requests for Proposals

Amendments to Requests for Proposals may be made in accordance with Scetton 3-202.08
(Amendments o [nvitations for Bids) prior to submission of proposals. Aller submission of
proposals, amendments may be made in accordance with Section 3-202.19.2 (Proccdure for
Phase-One of Multi-Step Scaled Bidding, Amendments to the Invitation [or Bid).

3-203.10 Modification or Withdrawal of Proposals

Proposals may be modified or withdrawn prior to the established due date in accordance with
Section 3-202.9 (Pre-Opentng Modilication or Withdrawal of Bids). l'or the purposes of this
scetion and Section 3-203.11 (Tale Proposals, Lale Withdrawals, and Late Modifications)
befow, the established due date is either the time and date announced for reccipt of proposals or
reccipt of modifications to proposals; il any, or il discussions have begun, it is the time and
datc by which best and final offers must be submitled, (provided that only offcrors who
subnmited timely proposals may submit best and final offers).

3-203.11 Late Proposals, Late Withdrawals, and Late Modifications

Any proposal, withdrawal, or modification reeeived after the established due date is Tale, See
sSection 3-203.10 (Modification or Withdrawal ol Proposals) for the definition of “established
duc date.” Any proposal, withdrawal or modification not veceived al the place designated for
receipl of proposals is late. Late proposals, withdrawals, or modifications may only be
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considered in accordance with Section 3-202.10 (Late Rids, Lute Withdrawals, and T.ate
Maodifications).

3-203.12 Receipt and Registration of Proposals
Proposals shall not be opened publicly but shall be opened in the presence ol two or more
agency officials. Proposals and modifications shall be date-stamped or time/date-stamped upon

reecipt and held in a secure place until the established due date.

After the date established for reecipt of proposals, a Register of Proposals shall be preparcd by
the Procurement OfTicer which shall inelude for all proposals:

(a) the name of each offeror;

() the number of modifications reectved, if any; and,

{(¢) a description sufficient 1o 1denti(y the serviee offered.

The Register of Proposals shall be open to public inspection only after award of the contract.

Proposals and modifications shall be shown only to personne] having a Icgitimate interest in
them.

3-203.12.1 Requests for Nondisclosure of Data

If the offeror selected for award has requested in writing the nondisclosure ol trade scercts
and other proprietary data so identified, the Procurement Officer shall examine the request in
the proposal to determine its validity prior to entering negotiations. If the parties do not agree
as to the disclosure of data in the contract, the Agency Head shall inform the offeror in
writing what portion of (he proposal will be disclosed and that unless the offeror withdraws
the proposal, the proposal will be so disclosed.

3-203.13 Evaluation of Proposals
3-203.13.1 Evaluation Factors in the Request for Propaosal

The Request for Proposal shall stale all of the evaluation factors, including price, and their
relative importance.

3.203.13.2 Evaluation

The cvaluation shall be based on the evaluation factors sel forth in the Request for Proposal.
Numcrical rating systems may be used but are not required. Factors not specified in ihe
Requesi for Proposal shall not be considered. ‘The following factors shall be listed and shali
be considered in conducting the evaluation. The relative importance of these and other
factors will vary according to the type of services being procured. The minimum lactors are:
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(a) the plan for performing the required services,
(b} ability to perform the services as reflected by technical training and educalion, gencral
cxpericnee, specific experience in providing the required services, and the qualifications

and abilitics of personnel proposed to be assigned to perform the services;

(¢) the personnel, cquipment, and facilities Lo perform the services currently available or
demonstrated to be made available al the tme of contracting;

(d) a record ol past performance of simikar work; and,
(e) price.
3-203.13.3 Classifving Proposals

For the purpose ol conducting discussions under Section 3-203.14 (Proposal Discussions
with Individual OfTerors) below, proposals shall be initally be classificed as:

(a) acceptable;
(b) potentially acceptable (that is, reasonable susceptible of being made acceptable); or,
(¢} unacceptable.
Olferors whose proposals are unacceptable shall be sent written notification promptly. The
nofification should state their proposal was deemed unaceeptable and should include a
specilic reason or reasons for it being declared unacceptable.

3-203.14 Proposal Discussions with Individual Offerors
3-203.14.1 “Offerors” Defined
lior the purposes of Section 3-203.01(f) (Competitive Sealed Proposals, Discussion with
Responsible Offerors and Revisions o Proposals) and this section, the term “offerors”
includes only those businesses submitling proposals that are accepiable ov polentially
acceptable. The term does nol include businesscs which submitted unacceptable proposals.
3-203.14.2 Purposes ol Discussions
Miscussions may be held to:
(1) promote understanding of the State’s requirements and the olteror’s proposals;
(b) facilitate arriving at a contract thal will be most advantageous o the State laking into

consideration price and the other evalualion [actors sct forth in the Request Tor Proposal;
and,
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{¢) determine in greater deta] such ol{eror’s qualifications.
3-203.14.3 Conduct of Discussions

Offerors shall be accorded fair and equal treatment with respect 10 any opportunily for
discussions and revisions of proposals, The Procurement Officer should establish procedures
and schedules for conducting discussions. If, during discussions, there is a need lor any
substantial clarification of or change in the Request for Proposal, the Request for Proposal
shall be amended to incorporate such clarification or chanpe. Auction technigues (revealing
onc offeror’s price to another) and/or disclosure of any information derived from competing
proposals are prohibited. Any substantial oral clartfication of a proposal shall be reduced to
writing by the offeror. The Procurement Officer shall keep a record of the date, place, and
purpose of mectings and these attending and place same in the apency’s procurement file.

3-203.14.4 Best and Final Offers

If allowed by the Request for Proposal and if nceessary for proper evalvation, the
Procurement Ollicer shall establish a common date and time for the submission of best and
linal offers. Best and (mal offers shall be submitted only once; provided, however, the
Agency Heud may make a wrilten determination that it 15 1 the Statc’s best interest to
conduct additional discussions or change the Stale’s requirernents and require another
submigsion of best and (inal oflers. Otherwise, no discussion of or changes m the best and
final offers shall be allowed prior Lo award, Offerors shall also be informed that il they do not
submit a notice of withdrawal or another best and final offer, their immediale previous olter
will be construed as their best and final offer.

3-203.15 Mistukes in Proposals
3-203.15.1 Modification or Withdrawal of Proposals

Proposals may be modificd or withdrawn as provided in Scetion 3-203.10 (Modification or
Withdrawal ol Proposals).

3-203.15.2 Confirmation of Proposal

When the Procurement Officer knows or has reason 1o conclude befire award thatl a mistake
has been made in g proposal, such officer should request the offeror (o confitm that the
proposal is corrcect. If the offeror allepes mistake, the proposal may be comected [ the
conditions sct forth in Subsection 3-203.15.3 throueh 3-203.15.5 below are met.

3-203.15.3 Mistakes Discovered after Receipt of Proposals but Before Award

This subsection sels [orth procedures 1o be apphicd i four sttuations i which mistakes in
proposals are discovered after receipl of proposals but before award:
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A

(a) During Discussions, Prior to Best and Final Offers: Once discussions arc commenced
with any offeror or alter best and final offers arc requested, any offeror may freely correet
any mislake by modilying or withdrawing the proposal until the time and date set for
recetpt of best and (inal ollers;

(b) Minor Informalitics: Minor informalities, unless otherwise correcied hy an ofleror as
provided in this section, shall be (reated as they are under competitive sealed bidding. See
Section 3-202.12.4 (a) (Mistakes in Hids, Mistakes Discovered Afler Opening Bul Belore
Award);

(¢) Correction of Mistakes: If discussions are not held or if the best and final offers upon
which award will be made have been received, mistakes may be corrected and the
intended correct offer considered only if:

(1) the mistake and the intended correct offer arc clearly evident on the face of the
proposal; or,

(2) the mistake is not clearly evident on the face of the proposal, but the offeror submits
proof of evidentiary value which clearly and convincingly demonstrates both the
cxistence of a mistake and the intended correct offer, and such correction would not
be contrary to the fair and equal treatment of other offerors.

(d) Withdrawal of Proposals: 1 discusstons are not held or 1 the best and hnat offers upon

which awurd will be made have heen recerved, the ofleror may be permitted to withdraw
the proposal i}

(1) the mistake is clearly evident on the face of the proposal and the intended correct
offer is not;

(2) the offcror submits proof of cvidentiary value which clearly and convincingly
demonstrates that a mistake was madc but docs not demonstrate the intended correct
offer: or,

(3) the offeror submits proof of cvidentiary value which clearly and convincingly
demonstirates the miended correet olfer bul o allow correction would be contrary 1o
the fair und equad treatment of the other oflerors.

3-203.15.4 Mistalkes Discovered After Award

Mistakes shall not be corrected after award of the contract except when the Agency Head
finds it would be unconscionable not to allow the mistake to be corrected.

3-203.15.5 Determinatiens Required

When a proposal is corrected or withdrawn, or correction or withdrawal 1s demed under
Subsections 3-203.15.3 (h), (¢}, (d), or 3-203.15.4, a written determination shall be prepared
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and maintained in the agency procurement file showing that reliel was granted or denied m
accordance with these repulations, The Agency Head shall prepare the determination, except
undler Subsection 3-203.15.3(h), the determination may be prepared by the Procurement
Officer,

3-203.16 Award

The Procurement Officer shall make a writlen detenmination showing the basis on which the
award was found to be most advantageous to the State based on the factors set forth in the
Request for Proposal.

3-203.17 Publicizing Awards

Written notice of award shall be gent to the successiul ofTeror. Notice of award shall be made
availablc to all participating offerors and the public,

Any procurement not exceeding $100,000 may be made in accordance with small purchase
procedures provided herein. Procurement requirements shall neither be artificially divided nor
shall the extent of the service required be underestimaled so as to constitute a small purchase
under this section.

3-204.01 Application

This section applics to procurements for personal scrvice of $100,000 or fcss.

3-204.02 Authority to Make Small Purchascs

3-204.02.1 Amaunt

‘T'he Purchasing Agency may use this Regulation if the procurcment for services is to be
$100,000 or less. I these methods are not wsed, the other methods of source sclection
provided in Section 3-201 (Methods of Source Selection) shall apply.

3-204.02.2 Available from Once Source Only

If the service is available [rom only ong source, the sole-source procurcment method set forth
in Secetion 3-205 (Sole-Source Procurcment) of these regulations shall be used unless the
procurement is a small purchase as specified in Subsection 3-204.04 ol this scetion,
3-204.02.3 Divisien of Requirements

Procurement specifications shall not be artificially divided to aveid using the other source

seloction methods sel forth in Scction 3-201 (Methods of Source Selection). Generally, there
should only be one contract within an agency per vendor for a purlicular scrvice type.
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3.204.03 Small Parchases of Services Greater than $50,000, Not Exceeding $100,000
3-204,03.1 Procedure
Insofar as it is practical for small purchascs of services greater than $50,000 and not
exceeding $100,000, no less than three sources shall be solicited 1o submit written responses
that are recorded and placed in the procurement file. Written responses must be cither signed,
on letterhead, or otherwise identifiable o be valid. Written responses shall, at a minimum,
contain the following information:
(a) a statement of price;
(b) terms of the agreement;
{c) description ol services offered by the contractor to the agency; and,
(d} name, address and lelephone number of the olleror.
I{ this method is used, award shall be made to the business offering the lowest and best bid or
proposal. In the event three writlen responses are nol obiained, the agency shall inctude a
memo Lo the procurement [ile explaining why this was not accomplished.

3-204.03.2 Records

The names of the cntities submitting quotations and the date and amount of cach quotation
shall be recorded and maintained as a public record.

3-204.04 Small Purchases of 550,000 or Less

The Agency Tead shall adopt operational procedures lor making small purchases of $50,000 ox
less. Such operational procedures shall provide for oblaining adequate and rcasonable
competition and for making records to properly account for funds and to facilitale auditing of
(he Purchasing Agency. No approval by the PSCRT is required {or these purchases.

3-205 SOLE-SOURCE PROCUREMENT

A contract may be awarded for contracts without compelition when the Agency Head determines
in writing that there is only one source for the required service.

3-205.01 Application

The provisions herein apply to all sole-source procurcments unless emcrgeney conditions exist
as delined in Scction 3-206 (Tmergency Procurcments).
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3-205.02 Conditions for Usce of Sele-Source Procurement

Sole-source procurement is not permissible unless a requirement is available from only a singlc
supplicr. The determination as 1o whether & procurement shall be made as a sole-source shall
be made and approved by the Agency Head. Such determination and the basis therefor shall be
in writing, ‘The Agency I[lead may specily the appheation of such determination and the
duration of its effectiveness. In cases of reasonable doubt, competition shall be solicited. Any
request by an agency that a procurement be restricled 1o one potential contractor shall be
accompanicd by an cxplanation as to why no other will be suilable or acceptable to meet the
need.

3-205.03 Negotiation in Sole-Source Procurement
The Agency Head shall conduet negotiations, as appropriate, as lo price, dehivery, and terms. If
the contracl amount is greater than $100,000, the contracts must stll be forwarded to the
PSCRB for approval prior to any services being rendered.
3-206 EMERGENCY PROCUREMENTS
Notwithstanding any other provision of these Regulations, the Agency Head may make or
authorize others to make emerpency procurements under emergeney conditions as defined in
these regulations, provided that such emergency procurements shall be made with such
compelilion as is practicable under the circumstances. A wrilten determination signed by the
Agency TTead ol the basis for the emergency and for the selection of the particular contractor
shall be included in the contraet file.

3-206.01 Application

The provisions herein apply 1o every procurement made under emerpency conditions that will
not permit other source selection methods to be used.

3-206.02 Definition of Emergency Conditions

The term “cmerecney” shall mean any circumstances:

(u) caused by fire, [Tood, explosion, storm, earthquake, epidemic, viot, inswrection; or,
() caused by an inherent defeet due to defeetive construction; or;

(¢) when the immediate preservation ol order or public health is necessary by reason of
unforeseen emergency; or,

(d) when the restoration of a condition of useluiness ol any public building, equipment, road or
bridge appears advisable; or,
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(¢} in the case ol a public utility when therc 1s a failure of any machinc or other things used
and useful in the gencration, production or distribution of electricily, water or natural gas ot
in the transporiation or treatment of sewage; or,

(1} when the delay incident to obtaining competitive lids could cause adverse impact upon the
governing authority or agency, its cmployees or ils cilizcns.

See Miss. Code Annotated §31-7-1 (1),
3-206.03 Scope of Emergency Procurement
Fmergency procurcment shall be limited to those services necessary to meet (he emergency.
3-206.04 Authority to Make Emergency Procurements
Any stale agency may make emergency procurements when an emergency condition ariscs and
the need cannot be met through normal procurcment methods; provided, approval by the
Apency TTead shall be obtained prior to the procurement, The contract should be forwarded to
the PSCRB within 10 days of execution for SPAHRS processing, if the contract amount i3
arcater than $100,000.
3-206.05 Source Selection Methods

3-206.05.1 General

The procurcment procedure used shall be selected 1o ensurc that the required scrvices are
procured in time to meet the emergency, but with such competition as is practicable.

3-206.05.2 After Unsuccesstul Competitive Sealed Bidding
Competitive, sealed bidding is unsuccess(ul when bids received pursuant to an Tnvitation for
Bid are unreasonable, noncompetitive, or the low bid exceeds available funds as certified by
the appropriate [iscal officer, and lme or other circumstances will not permit the
resolicitation of competitive scaled bids. Tl emergeney conditions exist after an unsuccess(ul
attompt to use compelitive scaled bidding, an emcrgency procurement may be made.
3-2006.06 Determination of Emergency Procurement
The Procurcment Officer shall make a written determination stating the basis ol an cmergency

procurement and for the selection of the particular contractor. Such determination shall be
included mn the contract justification.

3-207 PREAPPROVED VENDOR LISTS

Miss. Code Annotated §25-9-120 authorizes the PSCRB (o, “establish a preapproved list of
providers of various personal and professional serviees for sel prices with which state agencics
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may contract without bidding or prior approval from the hoard.” ‘The PSCRB at its discretion
may cxercise its authority and establish preapproved vendor lists for use by entitics under
PSCRB purview. The preapproved vendor lists shall be posted on the PSCRIB tab ol the M5PB
webpage at: http//www.msph.ms.goy.  Use of the preapproved vendor lists is optional and is
not required.

3-207.01 Proceduore

The agency should locate the preapproved vendor list for the selected serviee in the region
where the service is to be provided. The agency 1s encouraged, but not required, to contact the
lowesl Bidder first, Once a vendor is selected, the agency and the vendor should finalize the
negotizble terms and prepare a contract. The agency may usc a form contract for the selected
service drafied by the PSCRB and posted on the website. Use of the PSCRB form contract s
strictly optional, but preferred. The apency may submit a contract it preparcs as long as the
contract adheres to the required torms and conditions as stated in the PSCRB form contract.
Any additional terms or change in non-negotiable terms, such as the scope of scrvices, may
result in rejection of the contract.

3-207.02 Contract Approval

The ageney should submit an unsigned contract along with a SPAHRS report and any other
required correspondence in the T-system. The PSCRRB stall will review the contract for
compliance and will notify the agency i the contract meels the requirements [or a staff
approval. If the requirements are not mel, the contract may require Board approval or i may be
rejected and the agency will need to complete a procurement for the services. The agency
should submit the executed (signed) approved contract in the PSCRB E-system within ten (10)
business days of receipt of notice that the contract is approved.

3-301 CANCELLATION OF TINVITATIONS YOR BIDS OR REQUESTS FOR
PROPOSALS

An Tnvitation for Bid, a Request for Proposal, or other solicitation may be canceled, or any or all

bids or proposals may be rejected in whole or in part as may be specilied in the solicitation,
when il is in the best interest ol the State. 'Lhe reasons shall be made part of the contract file.

3-301.01 Scope of this Regulation

Lhe provisions herein shall govern the cancellation of any solicitations whether issued by the
State under competitive sealed bidding, competitive sealed proposals or any other source
scleetion method, and the rejection of bids or proposals in whole or in part.

3-301.02 Policy

Solicitations should only be issucd when there is a valid procurement nced unless the

solicitalion statcs that it is for informational puposes only. Preparing and distributing «
solicitation requires the expenditure of time and funds. Businesses and other entities likewise
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incur expense in cxamining and responding to solicitations. Accordingly, although issuance of
a solicitation does not compel award of a contract, a solicitation is to be canceled only when
there are compelling reasons to believe that the cancellation of the solicitation 15 in the State’s
best interest,

3-301.03 Cancellation of Solicitation — Notice

Fach solicitation issued by the State shall declare that the solicitation may be canceled as
provaded herein.

3-301.04 Cuncellation of Solicitation; Rejection of All Bids or Proposals

3-301.04.1 Prior to Opening

(2) As used in this section, “opening” means the date set for opening of bids, receipt of
unpriced technical offers in multi-step scaled bidding, or receipt of proposals i
competitive scaled proposals.

(b) Prior 1o opening, a solicitation may be canceled in whole or m part when the Agency
TTead delermines in writing that such action is in the Stale’s best interest for reasons
including, bul not {imited to:

(1) the agency no longer requires the services;

(2) the agency no longer can reasonably expect to {und the procurement, or,

(3) proposcd amendments to the solicitation would be of such magnitude thal a new
solicitation is desirable.

(¢) When a solicitation is canceled prior to opening, notice of canceliation shall be sent to all

{d) The notice of cancellation shali:
(1) identify the sohcitation;

(2} briefly explain the reason for cancellation; and,

(3) where appropriate, explain that an opportunity will be given to compete on any
resolicitation or any (uture procurcment of similar services.

3-301.04.2 After Opening-FPrior to Award
{(a) After opening but prior to award, all bids or proposals may be rejected i wholc or in part

when the Agency Head determines in wriling that such action is in the Slate’s bel interest
for reasons including, but not Hmited to:
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(1} the services bemg procured are no longer requirved;
(2) ambipuous or otherwise inadequate specifications were part of the solicitation;

(3) the solicitation did not provide lor consideration of all factors of significance to the
buying entity;

(4) prices cxceed available funds and it would not be appropriate 1o adjust quantitics to
come within available or otherwise acceptable bids or proposals rveceived are at
clearly unrcasonable prices; or,

(5) there is reason to believe that the bids or proposals may not have been independently
arrived at in open competition, may have been collusive, or may have heen submitted

in bad laith.

(b) A nolice ol rejection should be sent to all businesses that submitted bids or proposals, and
it shall conlorm to Scction 3-301.04.1 (d).

3-301.04.3 After Opening — After Award

After opening and after award, but prior to signing a contract, an award may be canceled
when the Agency TTead determines in writing that such action is m the State’s best interest
[or reasons including, but not limmted to:

(«) available funding for the contractual serviee has been discontinued;

(h) credible cvidence has been presented that the procurcment was tainted; or,

(¢) the solicitation document allows the agency’s stated reason for cancellation.

3-301.04.4 Documentation

‘The reasons for cancellation or rejection shall be made a part of the agency’s procurement
file and shall be available {or public inspection.

3-301.05 Rejeciion of Individual Bids or Proposals
3-301.05.1 Gieneral
This section applics to rejections of individual bids or proposals in whole or i part.
3-301.05.2 Notice in Solicitation

Each solicitation issued by the State shall provide that any bid or proposal may be rejected m
whole or in part-when in the best interest of the State.
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3-301.05.3 Reasons for Rejection

(4) Bids. As used in this section, “bid” means any offor providing pricing submiited in
compelitive sealed bidding or in the sccond phasc of multi-step sealed hidding, and
includes submissions under Scction 3-204 (Small Purchases), 1 no changes in offers are
allowed after submission. Reasons for rejecting a bid include but are not limited to:

(1) the business that submitted the bid 18 non-responsible as delermined under Section 3-
401.06 (Written Determination ol Non-responsibility Requived) of this chapter;

(2) the bid Is non-responsive; thal 1s, 1t does not conform in all material respects to the
Invitation for Bid, see Scetion 3-202.13.2 (Bid Evaluation and Award, Responsibility
and Responsiveness) ol this chapter; or,

(3} the supply or scrvice ilem offered mn the bid is unaceeptable by reason of its failure to
meet the requirements of the specifications or permissible alternates or other
acceptability eritenia set forth in the Tnvitation for Bid. See Scetion 3-202, 13.2 (Bid
Livaluation and Award, Product Aceeptability).

(b) Proposals. As used in this section, “proposal” means any offer submitied in response 1o
any solicitation for a proposal, including an offer under Scetion 3-204 (Small Purchases),
except a d as delined in Section 3-301.05.3 (a). Unicss the solicitation stales otherwise,
proposals need not be unconditionally acecpted without alteration or correction, and the
stated requirements may be revised or clarified alter proposals are submitted. This
Hexibility must be considered in determining whether reasons exist for rejecting all or
any part of a proposal. Reasons for rejecting proposals include but are not limited to:

(1) the business that submitled ihe proposal is non-responsible as determined under
section 3-401 (Responsibility of Bidders and Offerors);

(2) the proposal altmately (that is, afler any opportunity has passcd for aliering or
clarifying the proposal) fails to meet the announced requirements of the State in some
material respect; or,

(3) the proposed price is clearly unrcasonable.

3-301.05.4 Notice of Rejection

Vendors that have submitted bids or proposals which are rejected shall be promptly notified
of the rejection and the reasons therefor,

3-301.06 “All or None” Bids or Proposals
Onty when provided hy the solicitation may a bid or proposal limil acceptance to the entire bid

or proposal ollering; otherwise, such bids or proposals shall be deemed 10 be non-responsive,
I the bid or proposal is properly so limited, the agency shall not reject part of such bid or
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proposal and award on the remainder. “All or none” bids shall not be requested unless it 1s

determined that a muhtiple number of bidders can provide pricing on all ilems requested. I the

“all or none™ requirement limits the bidding to the point thal only a single responsive bid is

received, the PSCRB will not approve the request unless ample justification is presented.

3-301.07 Disposition of Bids or Proposals

When bids or proposals are rejected, or a solicitation canceled alter bids or proposals are

received, the bids or proposals which have been opened shall be refained in the ageney’s

procurement fife, or if unapencd, returned to the bidders or offerors.

3-401 RESPONSIBILITY OF BIDDERS AND OFFERORS

3-404.01 General Provisions

(2) Determination of Non-responsibility: A written determination of non-responsibility of a
bidder or offeror shall be made. The unreasonable failure ol a bidder or offeror 1o promptly
supply information in connection with an inguiry with respect to responsibility may be
grounds for a determination of non-responsibility with respect to such bidder or offeror.

(b) Right of Nondisclosure: Information fumished by a bidder or offeror pursuant to ihis
section shall not be disclosed outside of the ollice of the purchasing ageney if so requested
by the bidder or offeror, except as mipht be required by Mississipp Code Annotated §25-
61-1, ef. seq.

3-401.02 Application

A determination ol responsibility or non-responsibility shall be made as provided hercin.

3-401.03 Standards of Responsibility

3-401.03.1 Standards

Factors to be considered in determining whether (he standard of responsibility has been met
include whether a prospective contractor has:

(a) available the appropriale [inancial, material, equipment, facility, and personnel resources
and expertisc, or the ability to obtain them, necessary o indicate its capability to meet all
contraclual requircments;

(b) a satisfactory record of performance;

(¢) a satisfactory record of intcprity;

(d) qualilied Iegally to contract with the State; and,
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(¢) supplicd all mecessary information in conncetion with the  inquiry concerning
responsibility.

3-401.03.2 Tnformaiion Pertaining to Responsibility

The prospective contractor shalt supply information requested by the Procurement Officer
concerning the responsibility of such contractor, 1f the contractor fails to supply the requested
information, the Procurcment Officer shall base the determination of responsimlity upon any
available information or may find the prospective contractor non-responsible if such fatlure is
utreasonable.

3-401.04 Ability to Meet Standards

The prospective contractor may demonstrate the availability of necessary [linancing,
cquipment, facilities, expertise, and personncl by submitting upon request:

(#) cvidence that such contractor possess such necessary items;
(1) aceeptable plans to subcontract for such necessary items; or,

(¢) a documented commmitment from or explicil arrangement with, a satisfactory source (o
provide the nceessary ilems,

3-401.05 Duty Concerning Responsibility

Before awarding a contract, the Procurement Officer must be satisfied that the prospective
contractor is responsible.

3-401.06 Written Determination of Non-responsibility Required

Il a bidder or offeror who otherwise would have been awarded a contract is found non-
responsible, a written delermination of non-responsibility setting forth the basis of the [inding
shall be prepared by the Agency Head, A copy of the determination shalf be sent prompily to
the non-responsible bidder or offeror. The finul defermination shall be made part of the
agency's procurcment file.

3-402 PREQUALIFICATION OF SUPPLIERS

Prospective suppliers may be prequalified for particular types of services. Solicitation mailing
lists of potential contractors shall include but shall not be limited to such prequalified suppliers.
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3-402.01 Prequalilication
3-402,01.1 General Provision

Prospective contraclors may be prequalified Tor bidder hsts, bul distribution of the
solicitation shall not be limited to prequalified contractors, nor may a prospeetive contractor
be denied award of a contract simply because such contractor was not prequalified. The fact
that a prospective contractor has been prequalified does not necessanly represent a finding of
responsibility.

3-403 COST OR PRICING DATA

3-403.01 General Provision

(#) Contractor Certilication: A contractor shall when requested by the buyinp cntity, except
as provided in Subscction 3 of this section, submil cost or pricing data and shall certify
that, 1o the best ol its knowledpe and belief, the cost or pricing dala submitted is accurate,
complete, and current as of a mutually deteymined specilied date.

(b) Price Adjustment: Any contract, change order, or contract modilication under which a
contractor certificate is required shall contaln a provision that the pricc to the State,
including profit or fee, shall be adjusted to exclude any significant sums by which the State
finds that such price was increased beeause the contractor-furnished cost or pricing data

was inaccurate, incomplete, or not current as of the date agreed upon between the parties.

(¢) Cost or Pricing Data Not Required: The requirements of this scetion need not be apphed
oy contracts:

(1) where the contract price is based on adequale price competition;
(2} where the contract priec is bascd on established markel prices;
(3) where contract prices arc set by law or repulations; or,

(4) where it is determined by (he Agency bcead in writing that the requirements of this
scetion may be waived and the reasons for such waiver are stated in writing.

(d) When it is determined that an olTeror or bidder should provide cost or pricing data o justify
a bid or proposal, this regulation may he used as a guideline for such negotiation.

3-403.02 Requirement for Cost or Pricing Data
The pricing policies which arc applicable to contracls of any type and any price adjustments

there-under when cost or pricing data are required to be submitled are sct forth herein, The
provisions herein requiring submission of cost or pricing data do not apply Lo a contract let by
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competitive sealed bidding (including multi-step bidding) except as may be provided herem
below. Cost or pricing data may be required in support of a proposal when:

(2) any contract expected o excoed $100,000 is 1o be awarded by competitive sealed proposals
or by sole-source procurement,

(h) an emergency procurement is made in excess of $100,000, but such data may be submitted
alter contract award; or,

{¢) the Procurcment Officer makes a written determination that the circumstances warrant
required submission of cost or pricing data; provided, however, that cost or pricing data
shall not be required where the contract award is made pursuant to competitive scaled
biddimg.

nl

3-403.03 Meaning of Terms “Adequate Price Competition,” “Established Market Prices,”

and “Prices Sct by Law or Regulation”
‘The terms “adequatc price competition,” “established market prices,” and “prices sct by law or
reoulation” shall be construed in accordance with the following definitions:

(a) Adequate Price Competition: Price competition cxists if competitive sealed proposals are
solicited and at least two responsible offerors independently compete Tor the contract to be
awarded to the responsible offeror submitling the lowest cvaluated price and mecting the
requirements of the solicitation. If the foregoing conditions arc met, price competition shall
be presumed to be “adequate” unless the Procurement Officer determines in writing that
such competition is not adequate.

(1) Fstablished Market Prices: “Fstablished Market Price” is a current price, established in
the usual and ordinary course of trade between buyers and scllers, which can be
substantiated from sources which are independent of the contractor and may be an
indication of the rcasonableness of price. If, despite the existence ol an cstablished market
price, and alter consultation with the prospective contractors, the Procurcment fficer
considers that such price is not reasonable, cost or pricing data may be requested.

(¢) Prices Sct by Law or Regulation: The price ol a scrvice is set by law or regulation if a
povernmental body estublished the price that the offcror or contractor may charge the State
and other customers,

3-403.04 Submission of Cost or Pricing Daia and Certification

3-403.04.1 Time and Manner
When cost or pricing data are required, they shall be submitted (o the Procurement Officer

prior to beginning price ncgotiations at (he time and in the manner prescribed by the
Procurcment Officer, When the Procurcment Officer requires the offeror or contractor to
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submit cost or pricing data in support ol any proposal, such data shall either be actually
submitled or specifically identified in writing.

3-403.04.2 Obligation to Keep Data Current

The offeror or contractor s required to keep such submission current until the negotiations
arc concluded or, 1l applicable, until the contract is expired.

3-403.04.3 Time for Certification

The offeror or contractor shall certify as soon as practicable afler agreement is reached on
price that the cost or pricing data submitted is accurate, complete, and current as of a
mutually determined date prior to rcaching apreement. Certification shall be made using the
certificate sct forth in Section 3-403.05 below.

3-403.04_4 Refusal to Submit Data

A refusal by the offeror to supply (he required data shall be referred to the Ageney Head,
whose duty shall be to determing in writing whether to disqualify the noncomplying ofteror,
1o defer award pending further investigation, or to cnter into the contract. A velusal by a
contractor to submit the required data to support a price adjustment shall be referred to the
Agency Head who shall determine in wriling whether to further investigate (he price
adjustment, lo disalfow any price adjustment, or {o sel the amount of the price adjustment.

3-403.05 Certificate of Current Cost or Pricing Data
3-403.05.1 Form of Certificate

When cost or pricing data must be certificd, a certificate substantially as sct {orth below shall
be neluded in the agency’s contract {ile along with any award documentation required under
these regulations. ‘The offeror or contractor shall be required to submil the certificate as soon
as practicable after apreement is reached on the contract price or adjustment.

CERTIFICATE OF CURRENT COST QR PRICING DATA

This is to certify that, to the best of my knowledge und belief] cost or pricing date as defined
in Section 3-101.01 of the Mississippi Personal Service Contract Procurement Regulations
submitted, ¢ither actually or hy specific identification in writing (see Section 3-403.04) 1o the
Procurement Officer in support of ... % is accurate, complete, and current as of (dale)
(month) (vear) ™. ..

This certification includes the cost or pricing data supporting any advance agreemeni(s)
hetween the offeror and the State of Mississippi which are part of the proposal.

irm
Name
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Lirle
Date of Execution™**

— (knd of Certificate) ---

Describe the proposal, guotation, request {for price adjustmenti or other submission
mvolved, giving appropriate identilying number (e.g., RFP No. 3

#* The efflective date shall be o mutually determimed date prior o but as closc to the date
when price negotiations were concluded and the contract price was agreed o as possible.
The responsibility ol the offeror or contractor 1s not limited by the personal knowledge of
the offeror’s or contractor’s negotiator i the offeror or contractor had mlormation
reasonably available at the time ol agreement, showing that the negoliated price 15 not
hased on accurale, complete, and current data,

¥ This date should be as soon after the date when the price negotiations were coneluded
and the contract price was agreed to as practical,

3-403.05.2 Representation as Lo Accuracy of Cost or Pricing Data

Although the cortificate pertains to cost or pricing data, it is not to be construed as a
representation as to the accuracy of the offcror’s or contractor’s judgment on the estimated
portion of future costs or projections. It does constitute a representation as to the accuracy of
the data upon which the offeror’s or contracior’s judgment 15 based. A Certificate of Current
Cost or Pricing Data shall not substitute for examination and analysis of the offeror’s or
cotlractor’s proposal.

3-403.05.3 Inclusion of Notice and Contract Clause

Whenever it is anticipated that a Certificate of Current Cost or Pricing Data may be required,
notice of this requirement shall be included in the solicitation. If such a certificate is required,
the contract shall include a clause piving the State a contract right to a reduction in the price
as provided in Section 3-403.06 (Defective Cost or Pricing Data).

3-403.05.4 Exercise of OQption

The exeretse of an option at the price established in the initial negotiation in which certified
cost or pricing data was used does not require recertilteation or {urther submission of data.

3-403.06 Defective Cost or Pricing Data
3-403.06.1 Overstated Cost or Pricing Data

If certified cost or pricing data is subscquently found to have been inaccurate, incomplete, or
noncuirent as of the date stated m the certilicate, the State s entitled 1o an adjustment of the
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contract price, including prolit or fee, o exclude any signiltcant sum by which the price was
increased because ol the delective data.

Judgmental errors made in good faith concerning the ¢stimated portions of future costs or
mrojections do not constitute defective data. It is presumed that overstated costs or pricing
data increased the contract price in the amount of the defect plus related overhead and profit
or fee, therefore, unless there is a clear indication that the defective data was not used or
relied upon, the price should be reduced in such amount. In cstablishing that the defective
data caused an incicasc in the contract price, the Procurcment (Mficer i nol expected to
reconstruct the nepotiation by speculating as to what would have been the mental attitades of
the negotiating parties if the correct data had been submitted at the time ol agrecment on
price.

3-403.06.2 Offsctting Understated Clost or Pricing Data
in determining the amount of & downward adjustment, the contracior shall be entitled 1o an
oftsclliing adjustment [or any understaled cost or pricing dala submitted 1 support ol price
negotiations for the same pricing action up Lo the amount ol the State’s claim {or overstated
cost or pricing daty artsing oul of the same pricing action,
3-403.06.3 Dispute
I the contractor and the Procurement Officer cannot agree as to the existence of defective
cost or pricing data or amount of adjustment due to defective cost or pricing data, the
Procurement Officer shall set an amount in accordance with Subscctions 3-403.06.1 and 3-
403.06.2.

3-403.07 Price Analysis Techniques

Price analvsis 15 used to determine 11 a price 1s reasonable and acceplable. It involves an

cvaluahion ol the prices for the sume or similar items or services, Fxamples of price analysis

criteria mclude bul are not hmited to:

(&) price submission ol prospective hidders or offers in the current procurement;

{b} prior price quotations and contract prices charged by the bidder, offeror, or contractor:

(¢} prices published in catalops or price lists;

{d} prices available on the open market; and,

(¢) in=house cstimales ol cost.

In making such analysis, consideration must be given to any differing terms and conditions.

PSCRIY Rules and Regointions Marsul ,PB.gC‘. 50 Effective Date 2/13/2014



3-403.008 Cost Analysis Technigues

Cost analysis includes the appropriate verification of cost or pricing data, and the use of this
data to cvaluate:

(a) specilic clements of costs;
(b) the necessity for certam costs;
(¢) the reasonableness of amounts cstimaled lor the necessary costs;
(dd) the reasonableness of allowances [or contingencices;
(&) the basis used {or allocation ol indirect costs;
(£} the appropriateness ol allocations ol particular indirect costs 1o the proposed contract; and,
() the reasonableness of the Lolal cost or price.
3-403.09 Evaluations of Cost or Pricing Data
Lvaluations of cost or pricing data should include comparisons of costs and prices ol an
offcror’s cost cstimates with those of other offerors and any independent Mississippi price and
cost estimales, They shall also include consideration of whether such costs are reasonable and
allowable.

3-501 TYPES OF CONTRACTS
3-501.01 Scope of Regulation

This regulation scetion contains deseriptions of types of contracts and limitations as to when
they should be utthzed by the State in its procurcments.

Subject to the limitations of this section, any type of contract which will promete the best
inlerests of the State may be used. A cost retmbursement contract may be used only when a
determination is made i writing that such contract 15 (o be less costly 1o the State than any
other type of contract or that it 1s impracticable (o oblain the services required exeept under
such a contract.

3-501.02 Cost-Plus-a-Percentage-of-Cost Contracting

A cost-plus-a-percentage-of-cost contract is one in which, prier to beginning the work, the
partics agree thal the fee will be a predetermined percentape of the total cost of the work.
Thereby, the more the contractor spends, the greater its fce and the contractor’s incentive may.,
therefore, be 1o Incur cost al the expense of the State and nol to ceconomize. Agencics arc urped
to avoid the use of cost-plus-a-percentage-of-cost contracts.

IPSCRE Rules and Regulations Manual Pﬂgﬂ;: 60 Ellective Dale 2/13/2014



3-501.03 Policy Regarding Seleetion of Contract Types

3-501.03.1 General

‘The selection of an appropriate contract type depends on factors such as the naturce of the

scrvices to be procured, the uncertainties which may be involved in contract performance,

and the extent Lo which the State or the contractor 18 (0 assume the risk of the cost of

performance of the contract, Contract types differ in degree of responsibility assumed by the

contractaor.

I'he objective when selecting a contract type is to obtain the best value in needed services in

the time required and at the lowest cost or price to the State. In order to achieve this

objcetive, the Procurement OfTicer, before choosing # contract type, should review thosc

clements of the procurement which dircetly affect the cost, time, risk and profit incentive

hearing on the performance.

Among the factors to be considered 1n sclecting any type of contract arc:

() the type and complexity of services being procured;

(b) the difficully of cstimating performance costs such as the inability of the State to develop
definitive specifications, to identily the risks to the contractor inherent in the nature of the
work 10 be performed, or otherwise Lo establish clearly the requirements of the contract;

(c) the adminisiralive costs to both parties;

() the degree to which the State must provide technical coordination during the performance
of the contract:

(¢) the cffeet of the choice ol the type of contract on the amount of competition (o be
expected;

(1) the stability of material or commodily market prices or wage levels;

() the urgency of the requirement; and,

(h) the length ol contraet performance,

Note: It is self-defearing for the State 1o select a lype of contract that would place an

unreasonable economic risk on the contracior, since such action may lend (o
Jeopardize satisfactory perforaance of the conlraet.
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3-501.03.2 Use of Contract Types Not Herein Deseribed

The provisions of Section 3-501 deseribe and define (he primeipal contract types. Any other
type of contract may be used provided the Apency Head and the PSCRI determine thal such
use is n the State’s best interest.

3-501.04 1'ypes of Fixed-Price Contracts
3-501.04.1 General

A fixed-price contract places responsibility on the contractor for the performance of the
scrvice in accordance with the contract lerms at a price that may be [irm or may be subject to
contractually specilicd adjustments. The fixed-pricc contract is appropriate for use when the
cxtent and type of work nceessary to meel requirements can be reasomubly specified and the
cost can be reasonably cstimated. A fixed-price type of contract is the only type of contract
that can be used in competitive sealed bidding,

Note: [Iived-price contracts are preferred for use in procurements and should be used
whenever possible; however, when risks are unknown or not readily measurable in
terms of cosis, the use of such contracts can result in inflated prices and inadequate
competition, poor performance, dispules, claims when performance proves difficult,
or excessive profits when anticipated contingencies do not occur.

3-501.04.2 Firm Fixed-Price Contract

A firm fixed-price contract provides a price that is not subject to adjustment because ol
variations in the contractor’s cost of performing the work specified n the contract. It should
he used whenever prices which are fair and rcasonable to the Stale can be established at the
outset. Bases upon which firm fixed prices may be cstablished include:

(a) adequate price competition for the contract;

(b) comparison of prices in similar prior procurements in which prices were fair and
reasonable:

(¢) establishment of realistic costs of performance by ulilizing available cost or pricing data
and identifying uncertainiies in contract performance; or,

{d) use ol other adequate means 10 establish a firm price.
3-501.04.3 Fixed-Price Contract with Price Adjustment
(a) A fixed-price contract with price adjustment provides for variation in the contract price

under special conditions defined in the contract. An adjustment would be implied in the
authority for change orders as would be applicable to construction contracts.
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(b) I the contract permils unilateral action by the contraclor (o bring about the condition
under which a price increase may occur, the contract shall reserve to the State the right Lo
reject the price increase and lerminate without cost the [ulure performance of the
comtract. The contract shall also require that notice of any such price inercase shall be
given within such time prior to its effective dale as is specified in the contract.

3-501.05 Definite Quantity and Indefinite Quantity Contracts
3-501.05.1 Definite Quantity

A definite quantity contract is a fixed-price contract that provides for delivery ol a specified
quantity of services either at specified times or when ordered.

3-501.05.2 Indefinite Quantity

An indefinite quantity contract is a contract for an indefinite amount of services lo be
furnished at specified tmes, or as ordered, that establishes umt prices of a fixed-pnice type.
Generally an approximate quantity or the best information avuilable as to quantity is stated in
the solicitation. The contract muy provide a minimum quantity the State is obligated (o
procure and may also provide [or a maximum quantity provision that [imits the Stale’s
obligation lo procure.

3-501.05.3 Requirements Contracts

A requirements coniract is an indefinite quantity contract for services thal obligates the State
to arder all the actual requircments of designaled agencics during a specified period of time.
'The obligation 1o order the State’s actual requirements is limited only by provisions of
Mississippi Code Annolated §31-7-12 (13 For the prolection of the State and the contractor,
fequirements contracts shall include the following:

(a) A provision which requires the State and any other users named in the solicitation to
order their actual requirements of the services covered; however, the State may reserve in
the solicitation and in the resulting contract the right 1o fake bids separately if a particudar
quantily requircment arises which cxeceds the State’s normal requirements or an amount
specified 1n the contract.

{(b) Two exemptions from ordering under the contract oceur when:

(1) the Agency Head approves a finding that the supply or service available under the
contract will not meet a nonrecurring, special need of the buying entity; and,

(2) services are performed incidental to the State’s own programs, such as indusiries of
correctional institutions (hat can satisty the need,
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3-502 MULTEI-TERM CONTRACTS
(a) Specified Period

Unless otherwise provided by law, a contract for services may be entered into for a period of
tirne not to exceed {four (4) vears with an option to renew for one year, provided the term
of the contract and conditions of rencwal or extension, 1f any, are included n the solicitation
and funds are available for the first fiscal period at the time of contracting, Payment and
performance obligations [or succceding fiscal period shall be subject o the availability and
appropriation of funds.

(b) Determination Prior to Use

Prior to the utilization of a multi-term contract, it shall be determined in wnling by the
aApency:

(1) that cstimated requirements cover the period of the contract and are reasonabty {inm and
cofntinuing; and,

(2) that such a contract will serve the best inlerests of the State of Mississippi by encouraging
effective compcetition or otherwise promoting economics in State procurcment.

3-502.01 Multi-Term Contracts — (General

A multi-lerm contract is appropriate when it is in the best inlerest of the Statc to obtain
uninterrupted services extending over more than one fiscal period, where the performance of
such services involves high start-up costs, or where a changeover of service contractors
involves high phase-in/phase-out costs during a transition period.

Speeial production refers (o production for contract performance which requires alleration of
the contractor’s facilities or operations involving high start-up costs. The contractual obligation
of both partics in cach fiscal period succeeding the (st is subject to the appropriation and
availability of funds therefor, The contract shall provide that in the cvent that funds are not
available for any succeeding fiscal period, the remainder of such contract shall be canceled.

3-502.02 Conditions for Use of Multi-Term Contracts

A multi-term contract may be used when it is determined in wriling by the Procurement Officer
that:

(a) 'the furnishing ol Tong-lerm services are required to mect needs of the Stale; and,
(b) A multi-term contract will serve the best intcrests of the State by encouraging eflective

competition or otherwise promoling economies 1 Siale procurement. The following factors
are among those relevant to such a determination:
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(1) firms which are not willing or able to compete because of high starl-up costs or capital
are assured ol recouping such costs during the period of contract performance;

(2) lower production costs because ol larger guantity or scrvice requirements and
substantial continuity of production or performance over a longer period of time can he

cxpected to result in Jower unit prices;

(3) stabilization of the contractor’s work force over a longer period of time may promote
ceonomy and consistent quality; or, ‘

($) the cost and burden of contract solicitation, award, and administration of the
procurcment may be reduced.

3-502,03 Multi-Term Contract Procedure

3-502.03.1 Solicitation

The solicitation shall state:

(2) the amount of services requited for the proposed contract period;

(b) that a unit price shall be given tor cach scrvice, and that such unit prices shall be the same
throughout the contract,

(c} that the multi-term contract will be canceled i funds arc not appropriated or otherwise
made available to the support continuation ol performance in any fiscal period
succceding the first; however, this does not allect either the State’s right or the
contracior’s rights under any termination clause in the contract,

(d) that the Procwrement Officer must notify the contractor on a timely basis that the funds

are or are not available for the continuation of the contracl for each succceding fisecal
period; and,

(&) that a muli-term contract may be awarded and how award will be determined.
3-502.03.2 Award

Award shall be made as stated in the solicilution and permitted under the source selection
method utilized.

3-502.03.3 Cancellation

(a) “Cancellalion)” as used in multi-term contracting, means the cancellation ol the total
requirements or the remaiming porfion of the contract because funds were not
appropriated for otherwise made avalable. The contract for the fiseal period shall not be
canceled. Cancellation results when the Procurement Officer:
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(1) notilics the contracter of non-availahility ol (unds for contract performance lor any
fiscal period subscouent to the first; or,

(2) exercises g cancellation provision of the original contract.

(b} These provisions on cancellation of multi-term contracts do not limit the rights of the
State or the contractor under any lermination clause of the comiract if the contract is
terminated pursuant 1o that clause rather than canceled as provided in this subscetion. If a
contract is canceled for Tack ol funding, alf oblipations due the contractor lor the period
during which funding was available shalt be paid. Cancellation for reasons of non-
availability of funding relieves the purchaser of all contractual obligutions for any
contract period subsequent to the date of cancellation, No contract shall be cunceled for
lack of funds during a fiscal year period when funds were allocated for such contract.

3-502.03.4 Contraci Claase

The following clause, or one substantially similar, shall be used by the Purchasing Agency in
multi-term contractual agrecments:

Availability of Fundy

It is expressly wnderstood and agreed that the obligation of the [agency | (o proceed under
this agreement is conditioned upon the appropriation of funds by the Mississippi State
Legislature and the receipt of state andfor federal fimds. If the fundy anticipated for the
continuing fillfillment of the agreement are, ar any time, not forthcoming or insufficient,
either through the failure of the federal goverament to provide funds or of the Stale of
Mississippi to appropriate funds or the discontinuance or material alteration of the program
under which funds were provided or if funds are not otherwise available to the siate, the
Jagency] shall have the right upon ten (10) working days writlen notice to the contractor, (0
lerminate this agreement without damage, penalty, cost or expenses to the state of any kind
whatsoever.  The effective date of termination shall be as specified in the notice of
lerminalion.

Note: Mulli-lerm contracts, as set forth in this section, should be interprefed to mean a
contract having effective dates spanning appropriation periods two or more fiscal
vears and would obligate the agency fo purchase w specified quantity of services
over that period.

3-503 MULTIPLE SOURCE CONTRACTING
3-503.01 Incremental Award
3-503.01.1 General
An incremental award is an award of portions ol a definite quantity requirement 1o more than

one contracior. Hach portion is for a definite quantily and sum of the portions is the tolal
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definite quantity required. An incremental award may be used only when awards to more
than one bidder or offeror for different amounts of the same item are necessary (o obtain the
total quantity or the required delivery.

3-503.01.2 Intent to Use

If an incremental award 15 anticipated prior to issuing a solicitation, the State shall reserve the
right to make such an award and the eriteria for award shall be stated in the solicitation,

3-503.01.3 Determination Required

The Procurement (HTicer shall make a written determination sctting forth the reasons for the
incremental award, which shall be made a part of {he ageney’s procurement file.

3-503.02 Multiple Awaid
3-503.02.1 GGeneral

A multiple award is an award of an indefinite quantily contract for serviees to more than one
bidder or offcror when the State is obligated 1o order all of its actual requircments for the
specificd scrvices from those contractors. The obligalion o order the State’s actual
requirements 18 limited by Mississippi Code Annotated §75-2-306.

3-503.02.2 Limitations on Use

A multiple award may be made when an award to two or more bidders or offerors for similar
services Is necessary for adequate delivery. Any multiple awards shall be made in accordance
with the provisions of Section 3-202 (Competitive Scaled Bids), 3-203 (Competitive Sealed
Proposals), Section 3-204 (Small Puwrchases), and Section 3-206 (Lmergency Procurements),
as applicable. Multiple awards shall not be made when a single award will mect the State’s
nceds without sacrifice of economy or service. Awards shall not be made for the purpose of
dividing the busincss, making available product or supplier sclection to allow for user
preference unrclated to utility or economy, or avoiding the resolution of tic bids. Any such
awards shall be limited to the least number of suppliers necessary 1o meetl the valid
requirements of using agencics.

3-503.02.3 Contract and Solicitation Provisions
All eligible users of the contract shall be named in the solicitation, and it shall be mandatory
that the actual requirements of such users that can be met under the contract be obtatned in

accordance with the contract, provided, that:

(a) the State shall reserve the right to take bids separalely il a parbicular quantity requircment
arises which execeds its normal requirement or an amount specilied m the contract;
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(b} the Statc shall reserve the right to take bids scparately il the Agency Head approves a
finding that the supply or service available under the contract will not meet a
nonrecurring spectal need ol the agency, and,

(¢) the contract may allow the State (o procure serviees performed, incidental 1o the Stale's
own programs, such as industries of correctional institutions, when such services satisfy
the need.

3-503.02.4 Intent of Use

If o multiple award 18 anticipated prior to jssuing a solicitation, the State shall reserve the
right to make such an award, and the eriteria for award shall be stated in the solicitation,

3-503.02.5 Determination Required

The Procurement Officer shall make a written determination setting forth the reasons for a
multiple award, which shall be made a part of the agency’s procurement file.

Note:  Within these regulations, contract arrangements which esiablish more than one
source of service are either multiple or progressive award contracts. Compelitive
sealed bidding is the conventional procurement method for establishing such
contracts, although competitive sealed proposals, small purchase procedures, and
emergency procurements meay be used i appropriate as determined in accordance
with Section 3-203, Section 3-204, or Section 3-200, respectively.

3-601 RIGIIT TO INSPECT FACILITY
The Statc may, at rcasonable times, inspect the place of business of a contvaclor or any
subcontractor which is related to the performance ol any contract awarded or to he awarded by
the Stale.

3-601.01 Inspection of Facility or Site

Circumstances under which the State may perform inspections include, but are not limited Lo,
inspections of contractor’s site tn order to determine:

(a) whether the standards set [orth in Scetion 3-401.03 (Standards of Responsibility) have been
met or are capable of being met; and,

() il the contract is being performed in accordance with its terms.
3-601.02 Access to Place of Business
The State may enter a contractor’s or subcontraclor’s place of business to:

(a) inspeet services for acceplance by the State pursuant to the terms of a contract;
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() audit cost or pricing data or audit the books and records ol any contractor or subcontractor
pursuant to Section 3-602 (Right to Audit Records) of these Regulations; and,

() investigale in conncetion with an action to debar or suspend a person [rom consideration
for award ol contracts pursuant to Section 5-101 (Authority 10 Debar or Suspend).

3-601.03 Inspection and Testing of Services
3-601.03.1 Solicitation and Contractoal Provisions

Mississippi contracts may provide that the State may inspect services at the contractor’s or
subcontractor’s [acility and perform the lests to determine whether they conform to
solicitation requirements or, after award, to contract requirements and arc, thercfore,
acceptable. Such inspections and tests shall be conducted in accordance with the terms of the
solieitation and comtract,

3-001.04 Conduct of Inspeetions
3-601.04.1 Tnspectors
Tnspeclions or tests shall be performed so as not to unduly delay the work of the contractor or

subcontractor. The presence or absence of an inspector shall not relicve the contractor or
subcontractor {rom any requirements ol the contract.

3-601.04.2 Location

When an inspection is made in the place of business of a contractor or subcontractor, such
contractor or subcontractor shall provide withowt charge all reasonable (acilitics and
agsistance for the safely and convenicnce of the person performing the inspection or testing,

3-601.04.3 Time

Tnspection or testing of services performed at the place of business of any contractor or
subcontracior shall be performed at reasonable times,

3-602 RIGIIT TO AUDIT RECORDS
(a) Audit of Cost or Pricing Data

The $tatc may, at reasonable times and places, audit the hooks and records of any person
who has submitted cost or pricing data pursuant to Section 3-403 (Cost or Pricing Data) to
the extent (hat such books and records relaie to such cost or pricing data. Any person who
receives o contract, chanee order, or contract modification for which cost or pricing data 15
required, shall maintain such books and records that relate to such cost or pricing data for
three years from the date of final payment under the contract, unless a shorler period s
otherwise authorized in wrnbing.
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() Contract Audit
The State shall be entitled to audil the bools and records ol a contractor or any subcontractor
under any negotiated contract or subcontract 1o the extent thal such books and records related
to the performance of such contract or subcontract, Such books and records shall be
maintained by the contractor for a period of three vears from the date of [inal payment under
the prime contract and by subcontractor for a period of three years from the date of [inal
payment under the subcontract, unless a shorter period is otherwise authortzed in writing.

3-602.01 Statutery Authorily (o Audil

Pursuant to Mississippi Code Annotated §25-9-120, the PSCRI3 may request the State Auditor
to conduet performanee audit on any personal or professional service contract,

3-602.02 Auditors; Audit Reports

Audits requesied under this subpart shall be performed by the State Auditor’s Otffice. Such
audit reports shall be made available to the party audited upon request.

3-602.03 Cost or Pricing Thata Audit
3-602.03.1 General

The PSCRDB may reguire an audit of cost or pricing data that has been submitted under
Section 3-403 (Cost or Pricing Data).

3-602.03.2 Conditions lor an Audit

An audit should be required, In respect to the contractor, prospective comtraclor,
subcontractor, or prospective subcontractor, when there is:

(&) a question as {o the adequacy of accounting policies or cost systems;
(b) a substantial change n the methods or levels of operation;

(¢) previous unfavorable experience indicating doubtful reltability of cstimating, accounting,
or purchasing methods;

(d) a lack of cost experience due to the procurement ol a new supply or service; or,
(¢) aother evidenee that an audit is in the State’s best interests as determined by the PSCREB,
Note: Subject to final determination by the State Auditor, the report should contain the

Jollowing in respect (o the contractor, prospeciive coatractor, subcontractor, or
prospective subcontractor;
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(@) a description of the original proposal and all submissions of cost or pricing
data;

(b) an explanation of the basis and the method used in preparing the proposal;

(¢) a stetement identifving any cost or pricing data not submitfed but examined by
the auditor which has a sigrificant effect on the propased cost or price,

() a description of any deficiency in the cost or pricing data submitted and an
explanation of ity e¢ffect on the proposal;

&) o stetement summarizing those major points where there is a disagreement as (o
the cost or pricing data submitied; and

(H a statement ideniifing any information oblained from other sources.
3-602.04 Contract Audit
3-602.04.1 Contract Audited
Under the authority of Mississippl Code Annotated §25-9-120, any contract [or prolcssional
or personal serviees may be audited when auditing would be appropriate o assurc
satisfactory performance.
3-602,04,2 Conditions for an Audit

The requirement ol & contract audit may be warranted when a question arises in connection
with:

() the financial condition, integrity, and reliability of the contractor or subcontractor;
(h) any prior audit experience;
(¢) the adequacy of the contractor’s or subcontractor’s accounting system;

() the number or nature of invoices or reimbursement vouchers submitied by the contractor
or subcontractor for payvment;

(&) the use ol lederal assistance funds;
{1y the Muetuation of markel prices allecting the contract;

{p) contract performance or measurement of deliverables; or,
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(hy any other situation in which the PSCRB inds that such an audit is necessary lor the
protection of the State’s interest, including random audits to cnsure compliance with
these regulations.

Note: The scope of the report will depend on the scope of the audil ordered; however, the
report should contain specific reference to the terms of the contract to which the
audited data velated and a statement of the degree fo which the auditor believes the
audited data evidences compliance with those terms.

3-602.05 Retention of Books and Records

3-602.05.1 Relating to Cost and I'ricing Data

Any contractor who receives a comfract, change order, or contract modification for which

cost or pricing data s required under Section 3-403 (Cost or Pricing Data) shall maintain

such books and records that relate (o such cost or pricing data for three years from the dale of

{inal payment under the contract.

3-602.05.2 Relating to State Contracts

Books and records that relate to a State contract, including subcontracts, other than a firm
fixed-price contraet, shall be maintained:

(a) by a contractor, lor three years from the date of final payment under the prime contract;
and,

(b) by a subcontractor, for three years from the date of final payment under the subcontract.,
3-701 FINALITY OF DETERMINATIONS

‘The determinations required by the following scetions are final and comelusive unless they are
clearly crroneous, arbitrary, capricious, or contrary to law:

(a) Scction 3-202 (f) (Competitive Sealed Bidding, Correction or Withdrawal of Bids,
Cancellation of Awards);

(b) Section 3-203 (a) (Competitive Sealed Proposals, Conditions for Usc)
(¢} Section 3-203 (g) (Competitive Scaled Proposals, Award);
(d) Section 3-205 (Sole-Source Procurcment);

(¢} Section 3-200 (Emergency Procurements);
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(f) Section 3-401 (a) (Responsibitity of Bidders and Offerors, Determination of Non-
responsibility);

(g) Scetion 3-403 (¢ ) (Cost or Pricing Data, Cost or Pricing Data Not Required),
(h) Scetion 3-501 (T'ypes of Contracts); and

(1} Scetion 3-503 (b) (Multi-Term Contracts, Determinations Prior 1o Use).
3-702 REPORTING OF ANTI-COMPETTTIVE PRACTICES

When, for any reason collusion or other anti-competitive practices arc suspected among any
bidders or offerors, a notice ol the relevant facts shall be transmitled to the Attorney General.

3-702.01 Anti-Competitive Practices

For the purposes of this section, an anti-competitive praclice is a practice among bidders or
offerors which reduces or eliminalcs competition or resiruns irade. An anti-competitive
practice can result from an agreement or understanding among compelitors to restrain trade
such as submitting collusive hids or proposals, or result from illicit business actions which
have the offcet of restraining trade, such as controlling the resale price of products or an
improper collective refusal to bid. Indications of suspected anti-competilive practices include,
but are not limited to, identical bids or proposals, rotated low bids or proposals, sharing of the
business, “le-in" salcs, resale price maintenancee, and group boycotts,

Note: Bidders and offerors arc prohibited by lederal and Mississippi law (Miss. Code
Annotated §75-21-15) from collectively responding o a solicitation in & manner that
controls directly or indircetly the price of a supply, service, or construction item sought.
This prohibition may cxtend to such aclions establishing any of the following:
mintmum or maximum prices; uniform list prices; uniform credit terms; uniform
discounts; uniform costs and mark-ups; uniform trade-in allowances; speeified price
differentials between varying grades of the same product, price vanges, price scales or
price calculation formulas; and, minimum fee schedules.

3-702.02 Independent Price Determination

Fvery solicilation shall provide that by submilting a bid or offer, the bidder or olleror ccrtitics
that the price submitted was independently wrived at without collusion, The agency may
require the signing of a separate form which cerlilies that the price in the bid or olfer was
arrived at independently.

3-702.03 Detection of Anti-Competitive Practices

In order ta assist in ascertaining whether or not an anti-competitive practice may have occurred
or may be occurring, the Procurement Officer should be alert and sensitive (o conditions of the
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markel place and will often find it necessary to study past procurements including, as
appropriate; the [ollowimg:

{a) A study of the bidding history ol & commodily or scrviec over a period of time sufficient Lo
determine any significant hidding patterns or changes;

(b} A review of similar Mississippi conlbract awards over a pertod ol time; and,

(c) Consultation with outside sources of information, such as bidders or offerors who have
competed for similar Mississippi businesses in the past but who are no longer competing
for such business.

3-702.04 Identical Bidding and Price Fixing

The term “identical bidding” means the submission by bidders or offerors of the same total
price or the same price on a particular line item. The submission of identical bids may or may
not signify the existence of collusion.

In seeking to determine whether collusion has taken place, the Procurement Officer should
view Lhe 1dentical bids against present and past pricing policies of the bidders or oflerors, the
siructure of the dustry involved ineluding comparisons of price, and the nature of the service.

3-702.05 Other Anti-Compctitive Practices
3-702.05.1 General

The practices which are described in Subsection 3-702.05.2 through Section 3-702.05.6 and
which the Procurement Officer suspects might be anti-compelitive shall be reported to the
PSCRB.

3-702,05.2 Rotated Low Bids or Proposals

Rotated low bids or proposals resalt where all bidders or offerors participaling m the
collusive scheme submit bidg and by agreement alternate being the lowest bidder or ofteror.
To aid in determining whether rotation may be occutring, the Procurement Officer must
review past simitar procurements 1 which the same bidders or offerors have participated.

3-702.05.3 Sharing of the Business

Sharing of the business occurs where potentiad bidders or oflerors allocaie business among
themselves based on the customers or territory involved. Thus, a Procurement Offiecr might
discover that a potential bidder or offeror is not participating in a Mississippt procurement
because o particular Mississippi agency or a particular territory has not been allocaled 1o such
bidder or ofTeror,
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3-702.05.4 “Tic-in™ sales

“Iie-in” sales are those in which a bidder or offcror attempls Lo sell one supply or service
only upon the condition that the Procurement Officer purchase another particular supply or
scrvice.

3-702.05.5 Group Boyceott

A group boyeott resulls [rom an apreement belween competitors not 1o deal with another
competitor or not Lo parlicipate in, for instance, a Mississippi procuremont until the
boveotting competitors’ conditions are met by the boycotted competitor or the State. The
boveott of a competitor by other competitors may have an cffect on the market structure or
price of a service needed by the State,

Note: Protecting the principles of competition in public procurement is o difficull and often
complex task. A program of communication and cooperation behween procurement
and legal offices, institutionalized to the extent feasible, Is essential in combating
anfi-competitive praclices.

3-703 RETENTTON OF PROCUREMENT RECORDS

All procurement records shall be retained and disposed of in accordance with records retention
guidelines and schedules by the Department of Archives and History.
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CHAPTER 4 « CONTRACT ADMINISTRATION

4-101 MODIFICATION AND TERMINATION OF CONTRACTS FOR SERVICES
The following contract clauses arc available for use in personal service contracts at the diseretion
of the purchasing Agency Head. In addition to these clauses, see Appendices D, E, F, and G lor
other clauses.
4-161-01 Stop Work Order Claunse: Use of clause
The clause sot forth in subsection 4-101.01.2 of this section is authorized for usc in any fixed-
price contract under which work stoppage may be required for reasoms such as advancements
in the statc of the art, production modifications, engineering changes, or realignment ol
pTHgTﬂTTIS.
4-101,01,1 Use of Orders
(1) Because siop work orders may result in increased costs by reason ol standby costs, such
orders shall be issued only with prior approval of the Agency TTead. Generally, usc of a
stop work order will be limited to siivations in which it is advisable (o suspend work
pending a decision (o procced by the Stale, and a supplemental agreement providing for
such suspension is not feasible. A stop work order may not be used in lieu ol the 1ssuance
of a termination notice after a decision to erminale has been made.
(b) Stop work orders shall not excecd 90 consecutive days and shall include, as appropriate:

(1} a clear deseription of the work to be suspended;

(2) instructions as to the issuance of further orders by the coniractor for material or
SETVICCS)

(3) guidance as 1o action to be taken on subcontracts; and,
(4) other instructions and suggestions Lo the contractor for minimizing cosls.

Promptly after issuance, stop work orders shall be discussced with the contractor and
should be modilied, if nceessary, in the light of such discussions.

(¢) As soon as feasible after 4 stop work order is tssued:
(1) the contract will be terminated; o,

(2) the stop work order will be canceled or extended in writing beyond the period
spectlied in the order.
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In any event, action must be taken before the specified stop work period expires. If an
oxtension of the stop work order is necessary, it must be evidenced by a supplemental
agreement, Any cancellation of & stop work order shall be subject {o the same Agency Head
approval ag was required (or the 1ssuance of the order.

4-101.01.2 Stop Work Order Clause
STOP WORK ORDER

(1) Qrder to Stop Work, The Procurement QOfficer of the [State], may, by wrilten order to the
contractor al any time, ard without notice Lo any Surety, require the contractor (o stop all
or any part of the work called for by this contract. This order shall be for a specified
period not exceeding 90 days afier the order is delivered to the contracior, unless the
parties agree (o any further period. Any such order shall be identified specifically as a
stop work order issued pursuant lo this clause. Upon receipt af such an order, the
contractor shall forthwith comply with ils lerms and take all reasonable steps to minimize
the ocowrrence of costs allocable to the work covered by the order during the period of
work stoppage. Before the stop work order expires, or within any further period lo which
the parties shall have agreed, the Procurement Officer shall elther.

a. cancel the stop work order; or,

b terminate the work covered by such order as provided in the Termination for Defadl
Clause or the Termination for Convenience Clause of this contracl,

—
b
T—

Cuancellation or Expiration of the Order. If a stop work order issued under this clause is
canceled at any time during the period specifled in the order, or f the period of the order
or any extension thereof expires, the contractor shall have the vight (o resume work. An
appropriate adiustment shall be made in the delivery schedule or coniractor price, or
hoth, and the contract shall be modified in writing accordingly, if:

a. the stop work order resulls in an increase in the time required for the performunce of
any part of this contract, or,

b the stop work order resully in an increase in the contracior’s cost properly allocable
1o the performance of any part of this contract, and,

¢ the contractor asserts a claim for such an adjustment within 30 duys afier the end of
the period of work stoppage, provided that, if the Procurement Officer decldes that
the jucts justify such action, any such claim asserted may be veceived and acted upon
al any fime prior (o final payment under this contract,

(3) Termination of Stopped Work. If a stop work ovder is not canceled and the work covered

by such order is terminated for defaudt or convenience, the reasonable costs resulting from
the stop work order shall be allowed by adfustment or otherwise,
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(4) Adjustments of Price. Any adjustment in contract price made pursuant [0 this clause
shall he deiermined in accordance with the Price Adiustment Clause of the contract,

4-101.02 Variations in Estimated Quantitics Clause (form)
4-101.02.1 Definite Quantity Contracts
T'he Tollowing clausc is authorized for use in definite quantity service contracts:
VARIATION IN QUANTITY

Upon the agreement of the parties, the quanlity of services specified in this contract may he
increased by a maximum of ten percent provided:

(1) the unit prices will remain the some (excepl for any price adjustments otherwise
applicable), and,

(2) the Procurement Qfficer makes a written determination that such an increase will either
he more economical than awarding another contract or that it would not be practical 1o
award another contract.

4-101.02.2 Tndefinite Quantity Contracts

Indefinite quantity contracts require {loxibility as to the State’s oblipation to order and the
contractor’s obligation to deliver, The agreement should be designed to meet the agency’s
nceds while making the contract as altractive as possible 10 potential contractors, thereby
attempting to oblain maximum practicable competition in order Lo assure the best economy
for the State of Mississippi. Because of the need for flexibility, no clause is provided herein;
however, in each case, the contract should state:

(2) the minimum quantity, il any, the State iy obligated to order and the contractor 1o
provide;

(b} whether there is a quantity the State expects Lo order and how this quantity relates to any
minimum and maximum quantitics that may be ordered under this contract;

(¢) any maximum quantity the State may order and the contractor must provide; and,
(d) whether the Statc is oblipated to order its actual requirements under the contract, or in the
casc of a multiple award as defined in section 3-503 (Multiple Sourcing Contracting), that

the State will order its actual requirements (rom the contractors under the multiple award
subjcet to any minimum or maximum quantily stated.
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4-101.03 Price Adjusiment Clause
PRICE ADJUSTMENT

(1) Price Adjustment Methods. Any adiusiment in conlract price pursyant lo a clause in this
contract shall he made in one or more of the following weays!

(@) by agreement on o fixed price adiustment before commencement of the additional
performance,;

(h) by unit prices specified in the contract;

(c) by the costs aitributable to the event or situation covered by the clause, plus
appropriare profit or fee, all as specified in the contract;! or,

(cd) by a price escalation clause.

(2) Submission of Cost or Pricing Data. The contractor shall provide cost or pricing dota
for uny price adjustments subject to the provisions of Section 3-403 (Cost or Pricing
Dale) of the Mississippi Personal Service Contract Procurement Regulations.

4-101.04 Claims Based on a Procurement Officer’s Actions or Omissions Clause
CLAIMS BASED ON PROCUREMENT OFFICER'S ACTIONS OR OMISSTONS

(1) Notice of Claim. If any action or omission on the part of a Procurement Officer or
designee of such officer requiring performance changes within the scope of the contract
constitutes the basis of a claim by the contractor for additional compensation, damages, or
an extension of time for completion, the contractor shall continue with performance of the
contract in complianee with the directions or orders of such officials, but by so doing, the
contractor shall not be deemed (o have prejudiced any claim for additional compensaiion,
damages, or an extension of time for completion, provided.

() the comtractor shall have given wrilten notice (o the Procurement Qfficer or designee of
such officer:

(i) priov (o the commencement of the work involved, if at that time the contractor
knows of the occurrence of such action or omission;

(ii.) within 30 duvs afler the contractor knows of the occurrence of yuch action or
omission, if the contractor did not have such knowledge priov to the

commencenment of the work, or,

(ifi,)  within such further time as may be alfowed by the Procurement Officer in writing.
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(This notice shall state that the conlractor regards the acl or omission as @ redson
which may ent itle the contractor to additionul compensation, damages, or wn ex1ension
of time. The Procurement Officer or designee of such officer, upon receipt of such
notice, may vescind such action, remedy such omission, or ake such other sieps as may
be deemed advisable in the discretion of the Procurement Officer or designee of such

officer.}

(h) the notice required by Subpuragraph (a) of this Paragraph describes as clearly ay
practicable at the time the reasons why the contractor believes that additional
compensation, damages, or an extension of time may he remedies to which the
contractor is entitled: and,

R

the contraclor maintaing and, upon request, makes available 1o the Procurement
Officer within a reasonable lime, delailed records to the extent practicable, of the
claimed additional costs or basis for an extension of time in connection With such
changesy.

(¢

(2) Limitation of Clause. Nothing herein contained shall excuse the contracior from
compliance with any rules of law precluding uny state officers and any contraclors from
acting in collusion or bad faith in issuing or performing change ovders which are clearly
not within the scope of the contract.

(3) Adjustment of Price. Any adjustment in the confract price made pursuant 1o this clause
shall be determined in accordance with the Price Adjustment Clause of this coniract.

4-101.05 Termination for Default Clause
TERMINATION FOR DEFAULT

(1) Default. If the contractor refuses or fuils to perform any provisions of this contract with
such diligence as will ensure its completion within the time specified in this contract, or
any extension thereof otherwise fuils to imely satisfy the confract provisions, or commits
any other subsiantial breach of this contract, the Procurement Qfficer of the [State] may
notify the contractor in writing of the delay or nonperformance and if not cured in ten days
or any longer time specified in writing by the Procurement Officer, such officer may
terminate the contractor’y Fight to proceed with the contract or such part of the contract as
to which there has been delay or a failure to properly perform. In the event of terminalion
in whole or In part, the Procurement Officer may procure similar services in a manner and
upon terms deemed appropriate by the Procurement Qfficer. The contractor shall continue
performance of the contract lo the extent it is not terminated and shall be liable for excess
costs incurred in procuring similay goods or services.

(2) Contractor’s Duties. Notwithstanding lermination of the contract and subject to any
directions from the Procurement Officer, the contractor shall take timely, reasonable, and
necessary action to protect and preserve property in the possession of the contraclor in
which the State has an inferest,
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(3) Compensation. Payment fov completed services delivered and accepted by the [State] shall
he ai the comiract price. The [State] may withhold from amounts due the contractor such
sums as the Procurement Officer deems to be necessary lo protect the [State] against loss
hecause of outstanding liens or claims of former lien holders and (o reimburse the [Stale]
Jor the excess costs incurred in procuring similar goods and services.

() Excuse for Nonperformance or Delayed Performance. Fxcept with respect to defaults of
subcontractors, the contractor shall not he in defaull by reason of any failure in
performance of this comtract in accordance with ils terms (including any failure by the
contractor to make progress in the prosecution of the work hercunder which endangers
such performance) if the contractor has nofified the Procurement Officer within 15 davs
after the cause of the delay and the failure arises oul of causes such as: acts of God, acts of
the public enemy; acty of the Staie and any other governmental entity in its sovereion or
comtractual capacily, fires; floads; epidemics, quarantine restrictions; strikes or other
labor dispudes; freighl embargoes, or unusually severe weather. If the failure to perform is
caused by the failure of a suhcontracior o perform or to make progress, and if such fuilure
arises oul of causey similar to those set forth above, the contractor shall not be deemed 10
be in defuull, unless the services fo be furnished by the subcontractor were reasonably
oblainuble from other sources in sufficient time to permil the contractor o meet the
contract requiremenis.

{pon request of the contractor, the Procurement Officer of the [State] shall ascertain the
Jucts and extent of such failure, and, If such officer determines that any failure (0 perform
was occasioned by any one or more of the excusable causes, and  that, but for the
sxcusable cquse, the contractor's progress and performance would have met the terms of
the contract, the delivery schedule shall be revised accordingly, subject to the rights of the
[State] under the clause entitled (in fixed-price contracts, “Termination for Convenience,”
or in cost-reimbursement contracts, "Termination”), (ds wsed in this Paragraph of this
clause, the term “subcontractor’ means subcontractor at any tier).

(3) Erroneous Termination for Default. If, affer notice of termination of the contractor’s right
to proceed under the provisions of this clause, it is determined for any reason that the
conlract was wd n defaull under the provisions of this clause, or thai the delay was
excusable wader the provisions of Paragraph (4) of this clause, the righls and obligations
of the parties shall, if the contract containg a clause providing for termination for
comvenience of the [State], be the same as I the notice of termination has been issued
pursuant 10 such clouse.

(6) Additional Rights and Remedies. The righiy and remedies provided in this clause are in
addition to any other rights and remedies provided by law or under this contract.
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4-101.06 Liguidated Damages Clause
4-101.06.1 With Fermination for Defaull Clause

The following clausc is authorized for use in service contracts when it is difficult to
determine with reasonable accuracy the amount of damage Lo the State due 1o deluys caused
by late contractor performance or nonper{ormance and the contract contains the Termination
for Default Clause set {orth in Section 4-101.05.

LIQUIDATED DAMAGES

(1) When the contracior is given notice of delay or nonperformance as specified in
Paragraph [(1) (Defuult)] of the Lermination for Defoult Clause of this contract and fuils to
cure in the time specified, the contractor shall be liable for damages for delay in the amount
of 8 per calendar day from date set for cure until ¢ither the [State] reasonably
obtainy similar services if the contractor is lerminated for default, or until the confractor
provides the services if the contractor is nol terminated Jor defoull. To the extent that the
contractor’s delay or nonperformance 1s excused under Paragraph (4) (Excuse for
Nowperformance or Delayed Performance) of the Termination for Default Clause of thi
confract, liquidated damages shall not be due the Siate. The contractor remains liable for
demages caused other than by delay.

4-101.06.2 In Other Siluations

If the contract will not have a Termination for Default Clause or the liquidated dumages are
ta be assessed for reasons other than delay, the Apency ITead may approve the use of any
appropriate liguidated damages clause,

4-101,07 Termination for Convenience Clause
TERMINATION FOR CONVENIENCE

(1) Termination. The Procurement Officer of the [State] may, when the interesty of the [State]
s0 require, lerminate this comtract in whole ov in part, for the convenience of the [State].
The Procurement Officer shall give written notice of the termination (o the contractor
specifying the part of the contract terminated and when lermination becomes effective.

(2) Contractor’s Obligations. The contractor shall incur no further obligations in connection
with the terminated work and on the dale set in the notice of lermination the contractor wifl
stop work to the extent specified. The contractor shall also terminate outstunding arders
and subcontracts as they relate to the lerminated work, The contractor shall setile the
liubilities and claims urising out of the termination of subcontracts and orders conmected
with the terminated work, The Procurement Qfficer may direct the contractor o assign the
contracior’s right, title and interest under the terminated orders or subcontracts to the
State. The contractor must still complete the work nol terminated by the notice of
termination and may incur oblipations as are necessary to do so.
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4-102 MONITORING CONTRACT PERFORMANCE
The Apency TTead shall ensure that contracls are monmitored at least monthly (o confirm
acceptable performance, tmely fulfillment of deliverables and compliance with terms of the

agrecment,

4-102.01 Duties of the Procurement Officer shall include, but are not limited to the
folowing:

(a) revicws and approves contract deliverables;

(1) ensurcs compliance with contractual terms;

(¢) coordinates the flow of information between the partics,
(d) responds to requests of the conlractor;

(¢) monilors disburscments against the contract budget;

(f) monitors actual progress against work schedules;

() coordinates the furnishing of nceessary materials;

(h) authorizes no cost modifications; and,

(i) males recommendations on modifications involving increased cosl,
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CHATTER 5 - LEGAL AND CONTRACTUAL REMEDIES

5101 AUTHORITY TO DEBAR OR SUSPEND

(2) Authority. With reasonable notice 10 the person involved and reasonable opportunity [or that
person to be heard, the PSCRB, alter consultation with the using ageney and the Speetal
Assistant Atlorney General assigned 1o the MSPL, shall have authority to debar a person for
cause from consideration for award of contracts. The debarment shall be for a period ol two
years, The PSCRD, after consultation with the using agency (the agency that has used the
services supplicd by the contractor) and Speeial Assistant Altorncy General, shall have
authority Lo suspend a person from consideration for award ol contracts if there is probable
cause for debarment. The suspension shall not be for a period exceeding three months,

(b) Causes for Debarment or Suspension. The causes for debarment or suspension include the
following:

(1) conviction for commission of a criminal offense as an incident Lo obtaining or attempling
to obtain a public or private contract or subcontract, or in the perlormance of such
contract or subcontract;

(2) conviction under State or Federal statutes ol embezziement, thefl, forgery, bribery,
(alsification or destruction of rccords, receiving stolen property, or any other offense
indicating a lack of busincss integrity or business honesty which currenlly, seriously, and
dircetly affocts responsibility as a Mississippi contractor;

(3) convietion under State or Federal antitrust statutes arising out of the submission of bids ot
proposals;

(4) violatiom of contract provisions, as set forth below, of a character which is regarded by
the PSCRB (o be so scrious as 1o justily debarment action; including,

(3) deliberate [nilure without good cause Lo perform in accordance with the specifications or
within the time lmit provided in the contract or,

i. arccent record ol failure to perform or ol unsatisfactory performance m accordance
with the terms of onc or more conlracts; provided that failure to perform or
unsatisfactory performance caused by acts beyond the control of the contractor shall
not be considered 10 be a hasis for debarment;

(G} any other cause the PSCRB delermines to be so serious and compelling as to affect
responsibility as a Mississippi contractor, including debarment by another governmental
entity for any cause listed herein; and,

(7) for violation of (he ethical standards set forth in Chapter VI (Fthies in Public

Clontracting).
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(¢) Decision. The PSCRR shall issue a writlen decision to debar or suspend. The decision shall:
(1} state the reason for the action taken; and,

(2) inform the debarred or suspended person involved of their ripht to administrative review
as provided in this chapler.

(d) Natice of Decision. A copy ol the decision under subsection (¢) of this section shall be
maited or othorwise furnished immediately to the debarred or suspended person and any
other parly intervening,

(¢) Finality of Decision. A decision shall be final and conclusive, unless fraudulent, or the
debrred or suspended person commenecs an action in court.

5-101.01 Application

‘This regulatory provision applies to all debarments or suspensions of persons from
consideration for award of contracts imposed by the PSCRD,

5-101.02 Suspension
5-101.02.1 Initiation

Afler consultation with the affected using agency, the Special Assistant Atlomey General,
and, where practicable, the contractor or prospective contractor who is to be suspended, the
PSCRB shall made a writlen determination as to whether probable cause exists [or debarment
as sel lorlh in Scetion 5-101 (Authority to Debar or Suspend). If probable cause 15 [ound, a
contractor or prospective contractor shall be suspended. A notice of suspension, including a
copy of such determination, shall be scnt to the suspended contractor or prospective
contractor, Such notice shall state thal:

(a) the suspension is for the period it takes to complete an investigation into possible
debarment including any appeals of a debarment deeision, but not for a period in excess

of three months;

(1) bids or proposals will not be solicited from the suspended person, and if they arc reecived
they will not be considered during the period of suspension; and,

(¢) il a hearing has not been held, the suspended person may request a hearing in accordance
with Section 5-101.04 (Request {or Hearing).

5-101.02.2 Effcet of Decision

A contractor or prospective contractor is suspended upon issuance of the notice of
suspension. ‘The suspension shalf remain in effect during any appeals. The suspension may be
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ended by the PSCRB but otherwisce shall only be ended when the suspension has been m
cffcet for three months or & debarment decision takes effect.

5-101.03 Initiation of Debarment Action

Written notice of the proposed debarment action shall be sent by certified mail, return reecipt
requested, o the contractor or prospective comiraclor, This notice shall:

(a) state that debarment is being considered,
(b) set forth the reasons for the action;

(¢) state thal if the conlractor or prospective conlractor so requests, a hearing will be held,
provided such request is reecived by the PSCRB withan ten days after the conlractor or
prospeclive conlracior reecives notice of the proposed action; and,

{d} state that the contractor or prospective contractor may be represented by counsel. Such
notice shall also be sent to the MSPB Special Assistant Atlorney General and the alTecled
using agency.

5-101.04 Request for Llearing

A conlractor or prospective contractor that has been notified of a proposed debarment action
may tequest in writing that a hearing be held. Such request must be received by the PSCRB
within len days of reecipt of notice of the proposced action under Section 5-101.03 (Initiation of
Debarment Action). If no request is received within the ten-day period, a final determination
may be made as sct forth in Section 5-101.08 (Determination of Ilearing Olficer; Final
Decision) after consulting with the MSPR Special Assistant Attorney General and the using
agency.

5-101.05 Notice of 1lcaring

If a hearing is requested, the PSCRB may appoint a hearing officer 1o conduct the hearing and
recommend a final decision. The hearing officer shall send a wnillen notice of the time and
place of the hearing, Such notice shall be sent by certified mail, return receipt requested, and
shall state the nature and purpose ol the proccedings. Copies shall be sent (o the MSPDB Special
Assistant Allorney General, the using agency, and the contractor or prospective contractor.
5-101.06 Authority of Hearing Officer

The hearing officer, in the conduct of the hearing, may:

(a) hold informal conlerences to scttle, simplify, or fix the issucs in a procceding, or lo

consider other matters that may aid in the expeditious disposition of the proceeding either
by consent of the parties or upon such officer’s own motion;
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(B) require partics Lo state their positions with respect o the various issues in the proceeding;

(¢) require parlies to produce for cxamination those relevant witnesses and documents under
their control;

(d) rule on motions, and other proccdural items on matters pending belore such officer;
{¢) regulate the course ol the hearing and conduct participants therein;

(f) rcceive, rule on, exclude, or limit evidenee, and limit lines of questioning or testimony
which are irrelevant, immalerial, or unduly repotitious;

(g) fix time limits for submission ol written documents in matters before such officer;

(h) imposc appropriate sanctions against any parly or person failing to obey an order under
thosc procedures, which sanctions may mclude:

(1) refusing to allow the disobedient party (o support or oppose designated clims or
defenses, or prohibiting that pariy from introducing designated matters in evidence;

(2) excluding all testimony of an unresponsive or evasive wilness; and,
(3) expelling any party or person from further participation in the hearing;

(i) take official notice of any material fact not appearing in evidence in the record, il such fact
is among the traditional matters of judicial notiee; and,

{1 take such other action which is in the best interest of the state, consistent with due process
and in the interest of justice.

5-101.07 Heuring Procedures

(a) Hearings shall be as informal as wmay be reusonable and appropriate under the
cireumsiances and in accordance with applicable due process requirements, The weight to
be altached o cvidence presented in any particular form will be within the discretion of the
hearing olficer. Stipulations of fact apreed upon by the parties may be regarded and used as
evidence at the hearing. The partics may stipulate the testimony that would be given by a
witness il the wilness wore present. The hearing officer may require evidence in addition to
that offered by the parties.

(b) A hearinp may be recorded but need not be transeribed cxcept at the request and expense of
the contractor or prospective coniractor. A record of those present, identification of any
wrilten cvidence presented, and copies of all wrillen statements and a sumimary of the

hearing shall be sufficient record.

(¢) Opening statements may be made unless a party waives this right,
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(dy All withesses may be cross-examined.
5-101.08 Determination of Hearing Officer — Final Decision

The hearing officer shall prepare a written determination recommending a course ol action.
Such determination shatl be piven to the PSCRI and the head of a purchasing agency. Copies
shall also be sent o the contractor or prospective contractor, the MST'B Special Assistant
Altorney General, and the affeeted using ageney. 'The contractor or prospective contractor shall
have ten days 1o file comments upon the hearing officer’s determination, The PSCRB may
reguest oral argument. Alter consuliation with the using agency and the MSPB Special
Asgistant Attormey General, the PSCRIB shall issuc a final deeision. Both the hearing olficer’s
determination and the final decision shall reeite the cvidence relied upon. When debarment 1s
recommended or ordered, the Tength of the debarment, the reasons for such action, and 0 what
extent afliliates are alTected shall be sel lorth. In addition, the final determination shall inform
the debarred person ol s nghts to judicial review under this chapter of these regulations,

5-101.09 Effect of Debarment Decision

A debarment decision will take ellect upon issuance and reeeipt by the contractor or
progpective contractor, After the debarment decision lakes eflect, the contractor shall remain
debarred until the debarment period specified in the decision expires.

5-101.10 Maintenance of List ol Debarred and Suspended 'ersons

The PSCRB shall maintain and update a list of debarred and suspended persons. All agencics
ol the State shall be supplicd with this list. The PSCRD shall send updates of this hst (o all

agencies of the Stule as necessary. Such list shall be available to the public upon request.

5-201 APPEAL AND REVIEW OF PERSONAIL SERVICE CONTRACT REVIEW
BOARD DECISIONS

(a) Appeal. Any person receiving an adverse decision, the State, or both may appcal from a
decision by the PSCRI3 to the designated court or courts of the State.

{b) Authorization of Appeal by the State. No such appeal shall be made by the State unless
recommended by the PSCRD or the head of the agency involved,

5-202 DISCONTINUANCE OF CONTRACTORS APPEAL

Afler notice of an appeal to the PSCRB has been filed with the PSCRB, a contractor may not
discontinue such appead without prejudice, exeept as authorized by the PSCRD.

5-203 APPLICABILITY OF TLHS SECTION

The provisions of this scection specifically apply where it is determined administratively, or upon
administralive or judicial review, that a solieitation or award of a contract is in violation of Taw,
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5-203.01 Determination that Solicitution or Award Violatles Law

A solicitation or award may be in violation of the law duc to actions of slate employees,
bidders, offerors, contractors, or other persons. Aller consultation with the MSPR Special
Assistant Attorney General, the PSCRB or an Agency Head may determine that a solicitation
or comtract award is in violation of the provisions of the Mississippl Personal Service Contract
Rules and Regrulations, After consultation with the MSPB Special Assistant Attorney General,
the Ethics Commission may determine thatl a solictlation or award violates the Lithics in Public
Contracling provisions of the Mississippi Personal Service Contract Rules and Regulations.
Any such determination shatl be made in writing afier an opportunity to be heard is piven, and
such determination is subject to appropriate appeal.

5-203.02 Finding of Bad Fuith or Fraud

Bad laith or [raud shall not be assumed. Specific findings showing reckless disrogard of clearly
applicable laws or regulations must support a finding of bad faith. A {inding of fraud must be
supported by specilic lindings showing knowing, willful acts in disregard of such laws or
regulations, Mississippi Code Annotated §31-7-57 holds state employees personally liable if
they authorize or make a solicilation or award of a contract in violation of the law,

5-204 REMEDIES PRIOR TO AN AWARD

If prior to award it is determined thal a solicitation or proposed award of a contract is in violation
ol {aw, then the solicitation or proposed award shall be:

a) canceled; or,

b revised lo comply with the law.

5-204.01 Canccling or Revising Solicitation or Proposed Award to Comply with Law

A finding by the PSCRB, aficy consultation with the MSPR Special Assistant Altorney
General, that the solicitation or proposcd award is in violation of Jaw will constilute a
compelling reason to cancel or revise a solicitation or proposed award. Such cancellation shall
be made in accordance with Section 3-301 (Cancellation of Lnvitations for Bids or Requests [or
Proposals).

5-205 REMEDIES AFTER AN AWARD

T alter an award, it s determined that the solicitation or award 1s in violation of the faw then the

contract will be canceled in accordance with Section 3-301 (Cancellation of Invitations for Bids
or Requests for Proposals).
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5-205.01 Termination

Coniracts based on awards or solicitations that were in violation of law shall be terminated at
no cost W the Stale, excepl as may be approved or ratificd by the PSCRB in compliance with
State law

[ tY |, .

5-205.02 Effects of Declaring a Contract Null and Void

In all cases where a contracl 15 voided, no [uriher payments shall be made under the contract
and the State s entitled {o recover the greater of:

a) the difference between payments made under the contract and the contractor’s actual costs
up until the contract was voided; or,

by the differenee between payments under the coniract and the value to the State of the
scrvices, if abtained under the contract.

The State may, in addition, claim damages under applicable legal theory.
5-205.03 Effeet of Ratification

The Stale shall be entitled to any damages it can prove under any theory including, but not
limited o, contract and torl regardless of its ratification and affirmation of the contract.
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CHAPTER 6 - ETHICS TN CONTRACTING FOR PERSONAL AND PROFESSIONAL
SERVICES

INTRODUCTION:

This chapter is intended to be applied in conjunction with and shall not be considered as
superseding uny laws or repulations administered and enforced by the State Lthics Commission.
Please refer o Mississippi Code Annotaled §§25-4-101 through 25-4-119 for applicable statutes.

6-101 DEFINITIONS OF TERMS USED IN THIS CHAPTER

(a) Confidential Information means any information which is available to an employee only
because of the employee’s status as an cmployee of the State of Mississippi and s not a
matter of public knowledge or available Lo the public on request.

(b) Conspicunously meuns written in such special or distinctive format, print, or manner that &
rcasonable person against whom it is to operate ought to have noticed it.

(c) Direet or Indirect Participation means involvement through decision, approval,
disapproval, recommendation, preparation ol any part of a purchase request, influcncing the
content of any specification or procurement standard, rendering of advice, investigation,
auditing, or in any other advisory capacity.

(d) Financial Interest means:

(1) ownership ol any interest or involvement in any relationship (rom which, or as a resull of
which, a person within the past year has received, or is presently or in the future entitled
to receive, monetary compensation or material gratuity;

(2) ownership of such interest in any properly or any business or income reccived from any
property or business as may be specified by the Lthics Commission; or,

(3) holding a position in a business such as an officer, dircctor, trustee, partner, employee, or
the like, or holding any position of management.

(¢) Gratuity means a payment, loan, subscription, advance, depasit of money, sorvices, or
anything of more than nominal value, present or promised, unless consideration of
substantially cqual or greater value is received,

(f) lmmediate family mcans a spouse, children, parents, brothers and sisters, and such other
relatives as may be designated by the Ethies Commission,

(2) Official Responsibility mcans direst administrative or operating  authority, whether

intermediate or final, either cxcrcisable alone or with others, cither personally or through
subordinates, 1o approve, disapprove, or othcrwise direct Mississippi action.
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(h)

(1)

(k)

(1)

Purchase Request means that document whereby a using agency requests that a contract be
entered into for a specified need, and may include, but is not limited Lo, the description of the
requested service, cxpected length of service, criteria for evaluation, and information
supplied lor the making of any written determination required by this Code,

Bona Fide Employee means a person employed by a prospective contractor and subject to
the prospective contractor’s supervision and control as (o the time, place, and manner of
performance, which neither cxerts nor proposes o exerl impropet influence to solicit or
obtain Mississippt contracts. In determining whether a boma fide employment relationship
cxists, the following factors should be considered:

(1) whether the employment 1s continuous;

(2) whether the person is subject (o the supervision and control of the prospective contractor;
(3} whether the size of any contingent fee is reasonable in relation to the service performed,
(4) whether the method of payment ol the contingent fee is customary i the trade; and,

(5) whether the person is employed solely by the prospeetive contractor.

Bona Fide Established Commercial Selling Agency means a business that neither cxerts
nor proposes (o exert improper influence to solicit or obtain public contracts. Tn determining
whether a business is a bona fide established commercial sclling  business, the following

factors should be considered:

(1) whether the business i3 onc which has either been active [or a considerable period of time
or is presently & going concern and is likely to continue as such;

(2) whether the business uses its own name and is characterized by the customary indicia of
the conduet of a regular business,

(3} the degree to which the business’ aclivities are directed tloward the solicitation of
conlracls of the State;

(4) whether the size of any contingent {ge is reasonable in relation to the services performed;
and,

(5) whether the method of payment of the contingent fee 15 customary in the trade.

Business Employee means 1 person, whether compensated or not, who performs personal
serviees for a business,

FEmployee, as defined in Scction 1-201 (Delinitions, Lmployee) is hereinaller refered to as
“Mississippt Fmployce.” As used throughoutl this section, the term “Mississippi Employee”
shalf include:
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(1) a person elected to a Mississippi office;

{(2) a non-elected person, whether appointed or selected through a personnel selection
procedure, receiving a salary, wages, or other compensation from the Stale; and,

(3) a non-compensated or minimally compensated person who is performing personal
scrviecs for the State,

The torm “Mississippi Lmployee” does not nelude a person who, as an independent conlractor,
or contract worker as defined in Mississippi Code Annotated  §25-9-120 (1) performs
professional, scientific, technical, or advisory service [or a state agency and who receives a lec,
honorarium, or similar consideration for the services performed.

6-201 STATEMENT OF POLICY

Public employment is a public trust, It is the policy ol the Stalc of Mississippl to promote and
balance the objective of protecting government integrily and the objective of facilitating the
recruitment and reiention of personncl needed by the Stale. Such policy is implemented by
preseribing essential standards of cthical conduct without creating unnccessary obstacles 1o
entering public service. Public employees must discharge their dulies impartially so as to assure
fair competitive access to governmental procurcment by responsible contractors. Morcover, they
should conduct themselves in such a manncr as to foster public conlidence 1n the inteprity of the
Statc procurement organization. Additionally, Mississippi Code Annotaled §25-4-101 states that
“the {egislature declares that elective and public office and employment is a public trust and any
cffort to realize personal gain through official conduet, other than as provided by law, or as a
natural consequence of the employment or position, is a violation of that trust, Therelore, public
servants shall endcavor to pursue a course of conduct which will not raise suspicion among the
public that they are likely to be engaged in acts that are in violation of this trust and which will
not rellect unfavorably upon the state and local govemments.” To achicve the purpose of this
chapler, il is essential that thosce doing business with the Stale of Mississippl also observe the
ethical standards prescribed herein,

6-202 GENERAL STANDARDS OF ETHICAL CONDUCT

(a) General Fthical Standards for Employees.
Any attempt to realize personal gain through public cmployment by conduet inconsistent
with the proper discharge of the employec’s datics is a breach of a public trust. In order to
fulfil] this ecneral prescribed standard, employces must also meet the specilic standards sct
{orth in the remaining sections of this chapler.

(b) General thieal Standards for Non-Employees.
Any effort 1o influence any public cmplovee, or contractor with the State, to breach the

standards of ethical conduct set forth in this section and the remaining sections of this chapter
1% also a breach of cthical standards.
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NOTE: The head of each governmental body or such official’s designee iv encouwraged (o
expluin and o discuss at least annually with such official’s employvees the provisions
of these regulations.

6-203 EMPLOYEL CONFLICT OF INTEREST
{a}) Contlict of Interest.

It shall be a breach of ethical standards for any employee to participale directly or indircctly
in a procurement when the employee knows that:

(1) the emplovee or any member of the employee’s immediate family has a financial interest
pertaining to the procurement;,

(2) a business or orpanization in which the employee, or any member of the employee’s
immediate family, has a financial interest pertaining to the procurement; or,

(3} any other person, business, or organization with whom the employee or any member of
the cmployee’s immediate family is negotiating or has an arrangement concerning,
prospeetive employment is involved in the procurement.

(b) Discovery of Actual or Potential Conflict of Interest, Disqualification, and Waiver,

Upon discovery ol an actual or potenhial conflict of interest, an employee shall promptly file
a written stalement of disquahilication and shalt withdraw from further participation in the
transaction involved, The emplovee shall, al the same tme, apply to the Lithics Commission
for an official advisory opinion as 1o what {uwther parlicipation, i’ any, the cmployce may
have in the transaction.

(¢) Notice.

Notice of this prohibition shall be provided in accordance with official opinions promulgated
by the Ethics Conunission.

NOTE.: Section 6-203 (Employee Conflict of Interest) covers instances in which a state emplovee
involved in procurement is aclively negoticling for employment with a contractor or
prospeciive conmiractor. Such an emplovee must disquallfy himself” or herself from
participation in a procurement nvolving such a contracior or prospective contractor
and apply (o the Ethics Commission for an official opinion of the statwtory conflict of
interest prohibition relating lo that procurement. Offers of employment under certain
circumstances may also be gpranities which wre prohibited by Section 6-204.

0-204 GRATUITTES

Tt shall be a breach ol this regulation (or any person io ofler, give, or agree to give any employee
or former employee, or for any employee or [ormer employee to solicit, demand, accept, or agrec
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to accept from another person, a gratuity or an offer of employment i connection with any
decision, approval, disapproval, vecommendation, or preparation of any parl of a program
requircment or a purchase request. Tt shall [urther be a breach for any person o influcnee the
content of any specification or procurement standard, rendering of advice, investigation,
auditing, ot in any other advisory capacily in any proceeding or application, request [or ruling,
determination, claim or controversy, or other particular matter, pertaining o any program
requirement or proposal therefor through the offering or giving of a gratuity. The prohibition
against gratuitics prescribed in this section shall be conspicuously sct forth in every contract and
solicitation therefor,

6-204.01 Gratuitics Prohibition
6-204,01.1 Relationship of Gratuity

In addition, the gratuity or offer of cmployment must be made m relation to any proceeding
or application, request for a rufing, determination, claim or controversy, or other particular
matter, and in connection with any decision, approval, disapproval, rccommendation,
preparation of any parl of a program requirement or a purchase request, action to influence
the content of any specilication or procurcment standard, rendering ol advice, investigation,
auditing, or other advisory capacily to constitute a breach.

6-204.01.2 Family

This prohibition extends to the giving ol gratwitics to anyonc on the state employee’s or
former state employee’s behalf such as & member of that employecs’s immediate Tamily.

6-204.02 When Prohibition Against Gratuities Not Applicable
Section 6-204 (Gratwitics) does not prohibit:

(a) the soliciation or acceptance of anything of monetary value from a [viend, parent, spouse,
child, or other close relalive when the circumstances make il ¢lear that the motivation for
the transaction is wirelated (o any procurcment or program. requirement with the State and
is bascd upon a personal or [amily relationship;

(h) the participation in the activities ol or the acceptance of an award for, a meritorious public
coniribution or achievement from a charitable, religious, professional, social or fraternal
organization, or from a nonprofit educational, rveercational, public service, or civic
organization;

(¢) acceplance only on current customary terms of finance of a loan from a bank or other
financial institution for proper and usuval activities of state employces, such as home

mortgage loans; or,

(d) acceptance of unsolicited advertizing products or promotional material, such a pens,
pencils, note pads, calendars, and other such items.
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6-204.03 Contract Clausc

The [ollowing clause shall be conspicuously set forth in every contract and solicitation therefor
requiring Personal Scrvice Contract Review Board approval:

REPRESENTATION REGARDING GRATUITIES

The bidder, offeror, or contractor represents that it has not violated, iy not violating, und
prowmises that it will not violate the prohibition against gratuities sel forth in Section 6-204
(Gratuities) of the Mississippl Personal Service Contract Procurement Regulalions.

6-205 PROLIBITION AGAINST CONTINGENT FIES

(a) Contingent Fees. It shall be a breach of ethical standards for a person to be rotained, or to
retain a person, 1o solicit or sceure a state contract upon an agreement or undersianding for a
commission, percenlage, brokcrage, or conlingent fee, unless such an arrangement is fully
disclosed in writing.

(b) Representation of Contractor. Lvery person, before being awarded a state contract, shall
represent, in writing, that such person has not retained anyonc in violation of subsection (a)

ol this section. Iailure to do so constitutes a breach of ethical standards.

(¢) Contract Clause. I'he representaiion prescribed in subsection (b) of this scction shall be
conspicuousty sct forth in every contract and solicitation therefor.

6-205.01 Influcnee Peddling

The probibition in Section 6-203 (Prohibition Against Contingent Fees) covers influcnee
peddling and particalarly that which might occur when a former state official is hired on a
contingent basis by a busincss sceking state contracts.

6-205.02 Relationship of Commercial Selling Business to Prospective Contractor

The rclationship between a bona fide cstablished commercial sciling business and the
prospective contractor should be characterized by the following:

(1) the {ees charged by the business are commensurate with the nature and extent of the
husiness’s scrvices actually rendered o the prospective contraclor;

(b) the business has adequate knowledge ol (he service of the prospective contractor which it
represents 1o judge whether the item may be able (o meot the state’s requiremenis; and,

(¢) the relationship between the business and the prospective contractor is or is comtemplated
o be continuing.
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6-205.03 Tmproper Influence

A business employee or a commercial selling business should be conclusively presumed not to
be bona fide il the Ethics Commission determines thal improper influence has been or (s being
used 1o secure a stale contract.

6-205.04 Solicitation Clausce

Livery solicitation for a scrvice shall conspicuously set lorth the following provision Lo be
completed and submilled with cvery prospective conlractor’s bid or proposal for those

contracts which require PSCRB approval:

PROSPECTIVE CONTRACTOR'S REPRESENTATION REGARDING CONTINGENT
FEES

The prospective contraclor represents as a part of such contractor’s bid or proposal thal such
contract hasthas not (use applicable word or words) retained any person oF agency on o
percentage, commission, or alher contingenl arrangement 10 secure Hhis contract.

6-205.05 Information on Contingent Fees

Any prospective contractor who has completed the clause set forth in Section 6-205.04
(Solicitation Clause) in the affirmative and is the apparcntly successful bidder or offeror shall

submit the following information:

(a) the full name and busincss address of the business or person retained, and the type of
business organivation;

(b) the relationship of the business or person to the prospeclive contractor;
(¢) the terms of the retention agreement or a copy of such agreement;
(d) il such person is a business employee:

(1) the duration of cmployment;

(2} whether that cmployee is on the conlractor’s payroll for purposes of social security and
federa! income (ax withholding; and,

(3) whether that employee represents other businesses and, if so, the names and addresses
of such businesses;

(&) whether the business or person represents the prospective contractor on:

(1) both government and commercial business,
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(2) only government business; or,
(3) only the present contract;
(1) The extent of the dulies of the business or person; and,

(g) The lenpth of time the business ot person has been engaged in a particular type of work and
has performed this type of work for the contractor,

6-205,00 Contract Clauase

The following clause shall be conspicuously set forth in every contract and solicitation therefor
requiring PSCRB approval:

REPRESENTATION REGARDING CONTINGENT FELES

The contracior represents that it has nol relained a person to solicil or secure a State contract
upon an agreement or understanding for a commission, percentage, brokerage, or confingent
fee, except as disclosed in the contractor s bid or proposal,

6-206 RESTRICTION ON EMPLOYMENT OF PRESENT EMPLOYEES

Except as may be permitted by regulations or vulings of the Lithics Commmssion, it shall be a
breach of cthical standards [or any employee who is participating  directly or indirectly in the
procurement process to become ot be, while such an employce, the employee of any person
contracling with the governmental body by whom the employee is employed. Additionally,
Mississippi Code Annotated §25-4-105 (3)(a) states that “no public scrvant shall be a contractor,
subcontractor or vendor with the governmental entity of which he is a member, officer, employec
or agenl, other than in his contract ol employment; or have 4 malerial financial interest in any
business which is a contractor, subcontractor or vendor with the governmental entity of which he
is a member, officer, cmployee or agent except as may be permiited by Mississippi Code
Annotated §25-4-105 (4)(d).

6-207 RESTRICTION ON FORMER EMPLOYEES IN MATTERS CONNECTED WITII
THEIR FORMER DUTIES

(a) It shall be a breach of ethical standards for any former cmployee knowingiy to act as
principal, or as an agent for anyonc other than the State in conncetion with uny:

(1) judicial or other proceeding, application, request for a ruling, or other determinations;
(2} contract;
(3} claim; or,

(4} charge or controversy,
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in which the employee participated personally and substantially through decision, approval,
disapproval, recommendation, rendeting of advice, mvestigation, or otherwise while an
employee, where the State is a party or has a direct and substantial interest,

(b) Tt shall be a breach of ethical stundards for any former employce, within one year aftor
cessation ol (he former employee’s oficial responsibility, knowingly to act as a principal, or
an agent [or anyone other than the stale, in connection with any:

(1) judicial or other proceeding, application, request for a ruling, or other determination,

(2) contract;

(3) claim; or,

{4) charge or controversy,

in matters which were within the former employvee’s official responsibility, where the State is
a party or has a direct or substantial interest. Additionally, Mississippi Code Annotated §25-
4-105 (3) () states that “no public servant shall perform any service for any compensation
for any person or business after termination of his office or cmployment in relation to any
case, decision, proceeding or application with respect to which he was directly concerned or

in which he personally participated during the period ol his service or cmployment.”™

6-208 DISQUALIFICATION OF BUSINESS WHEN AN EMPLOYEE HAS A
FINANCIAL INTEREST

It shall be a breach of cthical standards for & business in which an employee has a financial
interest knowingly (o act as a principal, or as an agent for anyone other than the state, in
conncction with any:

(2) judicial or other proceeding, application, request [or a ruling, or other delermmnation;

(b) contract;

(¢} claim; or,

(d) charge or controversy;

in which the employce cither participates personally and substantially through decision,
approval, disapproval, rccommendation, the rendering of advice, investigation, or otherwise, or

which is the subject ol the cmiployee’s afficial responsibility, where the state 35 a party or has a
dircet and substantiul mnterest,
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6-209 RESTRICTION ON EMPLOYEFES PURCHASING UNDER TERMS OF A STATE
CONTRACT

Mississippi Clode Annotated §25-4-105 (1) stales, “No public servant shall usc his official
position to oblain pecuniary benefit for himsell other than that compensation provided for by
law, or to obtain pecuniary benefit for any relative or any business with which he 13 associated,”

In layman’s terms, this mcans that anyone purchasing scrviees is free to negotiale the best price
possiblc with the seller but any attempt to tie the sale to a state contract based upon cmployment
with a governmental enlity could be considered to be a violation of the ethics Taw.

6-210 USE OF CONFIDENTTAL INFORMATION

It shall be a breach of ethical standards for any employee or formoer cmployee knowingly to use
confidential information for actual or anticipated personal gain, or for the actual or anticipated
personal gain of any other person. Additionally, Mississippi Code Annotated §25-4-102 (5)
states that “no person may inteniionally use or disclose information gained in the course of or by
reason ol his official position or employment as a public servanl in any way that could result in
pecuniary benefit for himself, any relative, or any other person, il the information has not been
communicated to the public or is not public information.”™
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CIIAPTER 7-POLICIES AND PROCEDURES

7-101 GENERAL PROVISHONS

This chapter provides the administrative procedures for submilting required documentation 1o
implement state agency contract roquests for personal services. For the purposcs of these
procedures, a service conlract iy delined as an apreement for the provision of scrvices between an
ageney under the purview of the MSPB (unless exempt from the PSCRB) and a provider of the
SCrVICTs.

7-102 PROCEDURES FOR PROCURTMENT

Pursuant {o the provisions of the previous chapters of these regulations, the lotal amount of the
contract shall be used to determine the appropriate procedures for procurement of scrvices as
follows:

(1) Service contracts for $50,000 or less may be procurcd from any source lvllowing agency
rules and regulations;

(b) Service contracts greater than $50,000 and not exceeding $100,000 may be procured {rom
the lowest acceplable bidder after obtaining three wrilten quoles in conformity with the small
purchases provisions of the PSCRD regulations;

(¢} Service contracts over $100,000 may be procured from the lowest bidder or the best proposal
after advertising and soliciting for bids or proposals in accovdance with PSCRE Rules and
Regulations, and subject 1o approval by the PSCR1,;

(d) If the cunlative total of multiple service contracts between an agency and onc vendor
exceed $100.000 then SPATTRS will automatically route the contract to the PSCRB for
approval;

(&) Procedures and regulations regarding sole-source procurcment are addressed n 3-205; and
() TProcedures and regulations reparding emergency procurcment are addressed in 3-2006.

7-103 PRE-REVIEW OF INVITATIONS FOR BIDS AND REQUESTS FOR
PROPOSALS

An Invitation for Bid (hereafter “1IFB™) or Request for Proposal (hereafter “REP”) for a contract
under the purview of the PSCRB may be clectronically submitted 1o the PSCRB staff for
consultant review prior to adverlisement or issuance. The PSCRE will review the [FFB or RI'P
specilically to cvaluate compliance with the PSCRB regulations. The PSCRB consultant will
notily the agency of nceessary and/or suggested changes, Responsibility for all TFB and RFP
content rests with the agency. Review of the IFR or RFP by PSCREB staff does not guarantee
approval of the procurement and/or the contract by the PSCRB. Agencics arc cncouraged 1o
allow ag much time in advance ol advertisement as possible for this review. The PSCRDB staff
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will requite & minimum of (ive working days for review of an TFB or RFP packet which totals 50
pages or less (including attachments) and seven working days for review ol a packet of more
than 30 pages. During the months of May, June and July, the PSCRB stalf” will require a
minimum of twenty working days for review of an I3 or RIP packet which totals 30 pages or
less (including attachments) and twenty-live working davs for review of a packet of more than
50 pagcs.

7-104 SUBMISSION DEADLINES

The PSCRB will hold one regularly scheduled meeting the Tuesday before the third Thursday
cvery month, unless a special meeting is ealled by the PSCRB Chairman. Notice of meetings
may be found posted on the MSPL website (www.msph.ums.gov), or by calling the PSCRB office
(601-359-6517). All contract packets must be submitted for approval in SPAHRS and by
clectronic submission through the PSCRIZ's F-Application systern, in their entirety. Submission
o PSCRB must be at lcast 15 working days prior to the scheduled PSCRB mecting date in order
to be considered lor placcment on the agenda. for board action; however, if an 1I'3 or RI'P has
heen pre-reviewed by the PSCRD staff as provided in 7-103, the electronic submission to the
PSCRB may be 10 working days prior to the meeting,

7-105 DEADLINE EXCEPTION REQUESTS

A request for exception to the 15 day submission deadline (or the 10 day deadline lor pre-
reviewed 11713°s and RFDP’s) must be submitled in writing dircetly to the Chairman ol the PSCREB
(MSPDB Lixccutive Director) and must contain a detailed account of the circumstances justifying
the cxception. 'The written request must be signed by the Ageney Head. Al such exception
requests must be approved by the Chairman, in his or her diserction, in order for the proposed
contract (o be placed on the agenda for the next PSCRB meeting. Submission of a request for
deadline exception does not puarantee placement on the agenda

7-106 REGULATORY BOARD APPROVAL

Tor contracts under the purvicw of the PSCRE, the contract and the supporting procurcment
information should first be submitted to the appropriate regulatory board (i required by the
procuring agency’s rules) prior (o submission to the PSCRB. If the agency’s regulatory board
authorizes the agency to proceed with the procurcment, then the agency should submit the
contract and supporting procurement information to the PSCRD for approval.

7-1007 NEW REQUEST

A new request shall be defined as the inilial submission ol a contract for the performance of
specilied contractual scrvices.

7-108 RENEWALS

A request to renew an existing PSCRB-approved contract 13 to be clectronically submitted Lo
PSCRB no later than May 15, along with all supporting documentation. 1f approval by an
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appropriate regulatory board is required, such approval must be obtained in sufficient time lor
the May 15 PSCRI3 deadiine 10 he met. Any request for exceplion Lo this deadline must follow
the same procedure as outlined in 7-105 (Deadline Lxception Requests). Spending authority Tor
the current term of the contract should be requested. Authority for any optional renewal years
should be requested when the contract is renewed. Renewal terms included in a contract are
optional and are exercised at the agency’s discretion. When a contract is oviginally approved, the
PSCRIY is only approving the option to renew, not the actual renewal. The agency must submit
the renewal document and supporting documentation for approval by the PSCRB prior to the
contract expiring. The rencwal document must also be exceuted and submitied 1o the PSCRI3
staff prior to the original contract term expiring. Retroactive approval of a renewal cannot be
pranted. Once a contract has expiced or terminated, the contract cannot be retroactively approved
ot renewed. MS AG Op., Stringer (June 25, 1999).

7-109 MODIFICATIONS

A request to modify an existing PSCRB-approved contract is o be submitted to the PSCRD at
least 15 working days prior (o a PSCRDB mecting date which precedes the modification efleetive
date. Any request for exception (o this deadline must follow the same procedure as outlined in 7-
105 (Deadline Ixception Requests). Modifications shall not grani cxtra compensation, lee, or
allowanee (o any contractor alier sevvice is rendered or contract is made, unless contemplated
within the contract itself or unless the scope of services is increased. The extension of a contract
is considered a modification wherein (he specificd contractual services have not been completed
by the end dale stipulated in the original terms of the contract. Modifications cannot be made to
expired comlracts.

7-110 EMERGENCY CONTRACTS

Emerecncy contracts will be reviewed by PSCRB stafl [or technical compliance and the staff
will notify the agency ol any problems found; however; it 1s the responsibility of the ageney to
correet any crrors, Dmergency contracts will be presented lo the PSCRD at its regular mecting
and will be included in the minutes of said meeting, but no action 1s required by the PSCRB as to
these contracts. 'L'his provision is not intended to prevent ihe PSCRB from making a report as
provided in 3-602.01 (Statutory Authority to Audit) or o ke other action as deemed
appropriale.

7-111 PROTEST DOCUMENTS

Agencies shall submit, with their contract approval roguest, documentation signed by their
exceutive director, agency head, or his or her designec certifying that adequate time to protest
has been given 10 all prospective contractors and thatl no protest or potential protests arc known
{o the apency or any agency cmployees. If a protest is known, the agency shall disclose the
subjeet matter of the protest, state whether the protest has been resolved, and explum the
agency’s determination concerning the protest.

PRCRRE Rules wnd Reguiations Manual Page 103 [iffective Date 2/13/2014



7-112 POST-AWARD VENDOR DEBRIEFING

Agencies are encouraged to exchange mformation with vendors i an cffort to build and
strengthen business relationships and improve the procurcment process belween vendors and the
State. Lo further this eflort, agencies shall establish vendor debriefing proccdure(s) and infomm
vendors at the time ol procurcment of the right to request a debriefing. At a minimum,
debricfing should occur within five (5) business days after the vendor request and prior to
submission of the conlract packet to the PSCRB.  Agencics shall submit with the contract
approval request, documentation signed by their agency head or his or her designe, reporting the
number of vendor debriefings requested and conducted.  This information may be included as
part ol the protest correspondence required in Section 7-111 (Protest Documents).

7-112.01 Debrieling Reguest

A vendor, successful or unsuccessful, may request a post-award vendor debrieling, in writing,
by 1.8, mail or electronic submission, to be received by the agency within three (3) business
days ol notification of the contract award. A vendor debrieling is a meeting and not a hearing;
therefore, legal representation is not requited. If a vendor prefers to have legal representation
present, the vendor must notify the ageney and identify its aitorney. The agency shall be
allowed to schedule and/or suspend and reschedule the meeting at a time when a representative
of the Office of the Mississippl Attorney (General can be present.

7-112.02 When Dcbricfing Should Be Conducted

Unless pood cause exists (or delay, the debrieling should occur within five (5) business days
alter reeeipt of the vendor request and may be conducted during a face-lo-lace mecting, by
telephonic ar video conlerence, or by any other method acceptable Lo the agency. The
Procurcment Officer or designee should chair the meeting, and where practicable, include other
stalT with dircet knowledge of the procurcment.

7-112.03 Information To Be Provided

At a mimimum, the debriefing information shall include the following:

1) ‘The agency’s evaluation of significant weaknesses or defictencies in the vendor's ld or
proposal, 1 applicable;

]
e

The overall evaluated cost or price, and technical rating, if applicable, of the successiul
vendor(s) and the debriefed vendor;

3) The overall ranking ol all vendaors, when any ranking was developed by the ageney during
the selection process;

/|

4y A summary of the rationale for award; and,
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5) Reasomable responscs to relevant questions about selection procedurcs contained in the
solicitation, applicable regulations, and other applicable authorities that were [ollowed.

7-112.04 Information Not To Be Provided

'I'he debriefing shall not include point-hy-point comparisons of the debriefed vendor’s bid or
proposal with those ol other offering vendors,  Maoreover, the debricfing agency shall not
reveal any information prohibited by law and/or the (ollowing:

13 Trade secrets as identilied by the offering vendor claiming the trade scerets;

2) Privileped or conlidential manufacturing processes and techniques as identified by the
offering vendor claiming the privileged or confidential information;

3} Commercial and linancial information that is privileged or confidential, to include an
offering vendor’s cost, breakdowns, profit, indirect cost rales, and similar information as

identified by the oflering vendor claiming the privileged or confidential information;
and/or,

4y 'The names of individuals providing reference information about any vendor's past
performance.

7.112.05 Statement In The Solicitation

The agency shall include in each solicitation a statement that vendor debrieling 15 available and
the information described in Section 7-112.03 may be disclosed during post-award debricfing,

7-112.06 Summary

An official summary ol the debricfing shall be included in the contract file,

7-112.07 Pre-Award Vendor Debriefling

Nothing in these regulations requires or prohibits pre-award vendor debricfing,
7-113 UTTLIZATION OF STATE PROPERTY BY CONTRACTOR
Tl a contractor will be utilizing State property (office space, equipment, ete.) (or the provision of
services, the procuring agency shall submit a wrilten notification to the Bond Commission
explaining the property to be used. A copy ol this letter must be submitted to the PSCRB as part
of the procurement packet,

7-114 TRANSFER OF SPENDING AUTHORITY

SPAHRS no longer requires the transler of spending authority from one fiscal year 1o the next
for independent contractors.
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7-115 EXECUTED CONTRACTS

After the approval of a coniract by the PSCRB, the contract may be executed by the agency and
the vondor and a copy ol the exceuted contract must be clectronically submitled to the PSCRI as
soon as practicable. The executed contract must be identical to the proposed contract approved
by the PSCRD. If a change is (o be made to the contract after approval by the PSCRB but before
exceution, the change must be brought before the PSCRB [or approval.

7.116 SPAHRS PROCEDURES FOR PRCRDB CONTRACTS
7-116.01 Entering Contract Information in SPALIRS

An agency should enter complete contract information into the SPAHRS system and (ransmit it
electronically to the PSCRRB for review. The Request for Contract Personnel Services Approval
form must be completed in full, loHlowing all applicable requirements by the Internal Revenue
Code lo determine contract type, all DFA requirements for vendor codes, social security
numbers and commodity codes, and all PSCRB requirements detailed in the Mississippi
Personal Service Contract Rules and Regulations. Only one comiract scrvice type may be
entered for each request. Agencies must submit necessary vendor codes with vendor
number/social security number in SPATRS,

7-116.02 Requests to Modity

Requests to modify the terms of previously PSCRB-approved contracts are 10 be resubmitted to
the appropriate regulatory board (if applicable) and approved by that board prior Lo submission
to the PSCRB. Along with the amendment modifving the original contract terms, the approved
SPAHRS entry must also be modificd.

7-116.03 Terminations

Agencies must notify the PSCRB upon termination of previously approved contracts for
personal services or the completion of the performance of services prior 1o the original terms of
the contract (expiration datc). The approved spending authority should be modified to reflect
the total dollar amount expended. This modification must be transmitted 1o the PSRCB for
approval. After approval of the modified amount, a termination date should be entered into
SPAHRS. The original approved end date remains the ond date approved by the PSCRB. A
termination date js entered in the *Termination Date™ (eld in SPALIRS.

7-116-04 Options to Renew

Oplions 1o renew which are not exercised by the apency will be treated as a termination by the
PSCRB.
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CHAPTER 8§ — ORAL PROCELDINGS

8-101 RULEMAKING ORAL PROCEEDINGS

This section applies 1o all oral proceedings held for the purpose of providing the public with an
opportunity o make oral prescatations or writlen npui on proposed new rules, amendments o
rules, and proposed repeal of cxisting rules before the Personal Scrvice Contract Review Board
pursuant to the Administrative Procedures Act, specilically Miss. Code Annotated §23-43-3.104.

When a political subdivision, an agency, or ten (10) persons request an oral proceeding in
regards to a proposed rule adoption, the requestor must submit a printed, typewritten, or legibly
handwritten request,

A. Liach request must be submticd on 8-1/2" x 117 white paper.

B. The request may be in the form of a letter addressed 10 the Charman of the Personal Service
Contract Review Board or in the form of a pleading as if filed with a court.

(. Fach request must include the {ull name, telephone numbers, and mailing address of the
requestor(s).

D). All requests shall be sipned by the person hling the request, unless represented by an
altomey, in which case the attorney may sign the request.

Notice of the date, time, and placc of all oral proceedings shall be filed with the Secretary of
State’s Office for publication in the Administrative Bulletin, The agency providing the notice
shall provide notice of oral procecdings to all persons requesting notification of proposed rule
adoptions. The oral proceedings will be scheduled no garlier than twenty (20) days from the
filing of the notice with the Secretary of State. The Chairman ol the Personal Scrvice Contract
Review Board or designee who is familiar with the substance of the proposcd rule shall preside
at the oral proceeding on a proposed rule.

Public participation shall be permitted at oral proccedings, as follows:

A, Atan oral proceeding on a proposed rule, persons may make statements and present
documentary and physical submissions concerning the proposed rule.

B. Persons wishing to make oral presentations al such a proceeding shall notify the Chairman of
the Personal Service Contract Review Board at Teast three business days prior to the
procceding and indicate the general subject of their presentations, The presiding officer in s
or her discretion may allow individuals to participate thal have not contacted the Personal
Service Contract Review Board prior to the proceeding.

(. Al the proceeding, those who participale shall indicate their names and addresses, identily
any persons or organizations they may represent, and provide any other information relating

to their participation deemed appropriate by the presiding oflicer.
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D. The presiding officer may place time limitations on individual presentations when necessary
to assurc the orderly and expeditious conduct of the oral proceeding. To encourage joint
presentations and to avoid repetition, additional time may be provided for persons whose
presentations represent the views ol other individuals as well as their own views.

I}, Persons making prescntations are encouraged Lo avoid restating matters (hat have alrcady
heen submitled in writing, Written materials may be submitted at the oral proceeding,

Vi, Where thme permits and to facilitate the exchange ol information, the presiding ollicer may
open the {loor o questions or peneral discussion. The presiding officer may question
participants and permit the questioning of participants by other participants about any matter
relating to that rule-making proceeding, including any prior written submissions made by
those participants in that proceeding, No participant shall be required to answer any question.

Physical and documentary submissions presented by participants in an oral proceeding shall be
submitted to the presiding ollicer. Such submissions become the property of the Personal Service
Contract Review Board, part of the rulemaking record, and are subject to the Personal Service
Contract Review Board’s public records request procedure. The Personal Scrviee Contract
Review Board may record oral procecdings by stenographic or electronic means.

8-201 DECTLARATORY OPINIONS

This section sets [orth the Personal Service Contract Review Board’s rules governing the form,
content, and [iling of requests for declaratory opinions, the procedural rights ol persons in
relation to the wrilten requests, and the Personal Service Contract Review Board’s procedurcs

reparding the disposition of rcquests as required by Miss, Code Annotated §25-43-2.103.

‘The Personal Service Contract Review Board will issue declavatory opinions regarding the
applicability to specified facts of:

A. A statute administered or enforccable by the Personal Service Contract Review Board,
B. A rule or regulation promulgated by the Personal Service Contract Review Board; or,

C. An order issucd by the Personal Service Contract Review Board.

A request must be Himited to a single transachion or ocearrence.

When a person with substantial interest, as required by Miss. Code Annotated §25-43-2.103,
requests a declaratory opinion, the requestor must submil a printed, typewritten, or legibly
handwritten request,

A. Fach request must be submitted on 8-1/27 x 117 white paper.
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B. The request may be in the {orm of a letler addressed 1o the Chairman of the Personal Scrvice
Coniracl Review Board orin the [orm of a pleading as i [[ed with a court,

(. Lach request must include the full name, telephone numbers, and mailing address of the
requestor(s).

D. All requests shall be signed by the person filing the request, unless represented by an
attorncy, in which casc the attorney may sign the request,

L. Lach request must clearly state that it is a request for a declaratory opinion.

Any party who signs the request shall attest that the request complies with the requirements set

forth in these rules, including but not limited to a full, complete, and accurate statement of

relevant facts and that there are no related procecdings pending before any agency,

admimistrative, or judicial tribunal.

Fach request must contain the [oHowing:

A_ A clear identification ol the statute, rule, regulation, or order at 1ssuc;

B. The question lor the declarutory opinion;

C. A clear and concise statement of all facis relevant Lo the guestion presented;

D. 'The identity of all other known persons involved in or impacted by the facts giving rise (o the
request ineluding their relationship to the facts, and their name, mailing address, and

telephone number; and,

E. A statemoent salficient to show that the requestor has a substantial intcrest in the subject
maller of the request.

The Personal Service Contract Review Board may, for good cause, rofuse to issuc a declaratory
opinion, The cireumstances in which declaratory opinions will not be issued include, hut arc not

necessarily limited to the (bllowing:

A. The matter is outside the primary jurisdiction ol the Personal Service Contruct Review
Board:

B. There is a lack of clarity concerning the question presented;
€. 'Thereas pending or anticipated [itigation, administrative action or anticipated administrative
action, or other adjudication which may cither answer the question presented by the request

or olherwise make an answer LMMECESSATY,

D. 'The statute, rule, or order on which a declaratory opinion is sought is ¢lear and not in need of’
inferpretation to answer the question presented by the request;
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K.

.

Q.

The facts presented in the request are nol suflicient to answer the question presented,

The request [ails o contain information required by (hese rules or the requestor faticed o
follow the procedure set forth in these rules;

The request seeks Lo resolve issues which have become moot or are abstract or hypothetical
such that the requestor is not substantially affecled by the rule, statute, or order on which a

deelaratory opinion is sought;

NoO controversy exists or is cerlain to arise which raises a question concerning the application
ol the statute, rule, or order;

The question presented by the request concerns the legal validity of a statutc, rule, or order;

The request is not based upen [acts caleulated to aid in the planning of future conduct, bul is,
instead, based on past conduct in an e[Tort to establish the effect of that conduet;

No clear answer is determinable;

The question presented by the request involves the application of a criminal statute or sets
forth facts which may constitute a crime;

. 'I'he answer to the question presented would require the disclosure of information winch is

privileped or otherwise protceted by law from disclosure;

. The question is currently the subject of an Attorney General’s opinion request;

The question has been answered by an Attorney General’s opinion;

Ome or more requestors have standing o scek an Attorney General’s opimon on the profiered
question;

A similar request is pending before this agency, or any other agency, or a procecding is
pending on the same subject matter before any agency, administrative or judicial tribunal, or
where such an opinion would constitute the unauthorized practice of law; or,

The question involves eligibility for a license, permit, cerlificate, or other approval by the
Personal Service Contract Review Board or some other agency and there is a statutory or
reglatory application process by which cligibility for said heense, permit, or certificale or
other approval may be determimed.

Within lorly-live (45) days after the receipt ol a request for a declaratory opinion which
complies with the requircments of these rules, the Personal Scrvice Contract Review Board shall,
in writing:
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A. lssuc an opinion declaring the applicability of the statute, rule, or order to the specified
clrcumstanees;

B. Agree (o issuc a declaratory opinion by a specified time but no later than ninety (90) days
aller receipt of the written request; or,

C. Decline o issue a deelaratory opinion, stating the reasons Tor its action.

The forty-Tive (45) day period shall begin on the first business day after which the request 1s
received by the Personal Serviee Contract Review Board.

Declaratory opinions and requests for declaratory opinions shall be available for public
inspection and copying at the expense of the viewer during normal business hours, All
declaratory opinion and requests shall be indexed by name, subject, and date of issue,
Deelaratory opinions and requests which contain information which is confidential or exempt
from disclosure under the Mississippi Public Records Act or other laws shall be exempt from this
requirement and shall remain confidential.
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APPENDIX A

Agencies under PSCRI Turview

Agencey No. Agenﬂ Name Master No. |
071 Office of the Attorney Gieneral 071
111 Office of the Scerctary of State 1
154 Office of the State Auditor 155
| 160 MS State Personnel Board 160
103 Division ol Budget & Pc:h:.,y Development el
131 Office of Administrative Services 161
161 Department of Finance and Admimsir ation 161
162 Division of Support Serviecs 1ol a
163 Offiee of Tort Claims 161
171 Treasury - State 7
172 T'reasury - MPACT 171
173 TTealth Care Expendable Fund Bourd 171
174 MS Affordable College Savings Plan 1A
| 181 Department of Revenue ¥l
183 M3 Gaming Commission 183
201 Department of Liducation 201
203 Ld. Dept. Minimum Propram 201
206 Ed. Dept. Vocalional & Technical 201
231 Blind School 201
232 Deaf School 201
233 Blind & Deaf Hchoo@ ‘‘‘‘‘ 201
245 Library Commission 245
24T Authority for [ducational Television 247
301 | Department of Health 301
134 Division of Spinal Cord and Health 30
139 | Special Disability Program 330
331 Department of Rehabilitation Scrvices o 330 1
333 Office of Disability Determination Serviecs 330
334 Office of 8T Services for Ind, With Disability 330
. 349 DRE. Support Services 330
653 1 Div. ol Voc. Rehab for the Blind 330
i Department of Mental Tlealth 371
372 Last MS State Hospital Mental Iealth 371
373 | Ellisville State School 371
374 Mississippi State Hospital RV
37T | Elhisville School Farm 371
379 Drug & Alcohol Section 371
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381 Boswell Regional Center 37t
385 North M5 Regional Center 37
389 Central MS Residential Conter 371
39 South M§ State llObDltdl 37
392 | Mississippi Adoleseent (_um‘l ....... 37 |
393 Mississippi Specialized Treaiment Facility 371
386 Tudspeih }\LElOHﬂi Center 3N
387 South Mississipp menal Center 371
388 North Mississippi State TTospital 371
401 Department of Agriculture & Commerce 401 |
405 Plant Industry Division - Agriculture & Commerce 401
408 | Farmers Central Market - Agriculture & Commerce 401
4012 | Agricyllure 7 Commerce - Grain Division 401 |
105 Division of Communily Development 411
411 Mississippi Development Authority 411
414 MDA - Division ol Support Scrvices 411
427 Bourd of Animal [ealth 427
430 I'air Commission 430
450 Department of Marine Resources 450
451 Forestry Commission 431
454 MS Institute for Forest Tn ventor 3, 451
460 Wildlife and Fisherics 408 |
462 Wildlife Cons - Museum Natural ‘:.c1cncc | 468
| 408 Depariment of Wildlife and Fishertes 468
470 Parks and Recreation 468
471 Department of Envirommental Qua]ﬂy 47]
473 Office of Geology and Lincrpy 471
474 Office of Land and Water 471
476 Office of Pollution C ontrol 471
472 Grand Gulf Military Monument (_omm 472
475 Department of Archives and History 475
480 | Pat TTarrison Waterway District 480
482 Pearl River Basin Development District 482
487 Pearl River Vailey Watcr Supply District 487
488 Tombigbee River Valley Water Management 488
491 Oit & Gas Board 491
497 Soil & Water C nmendlmn Commission 497
500 Tnsurance Department 500
502 State Vire Academy 500
510 Banking & Consumcr Finance - CIT s
511 Department of Banking & Consumer Finance 511
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530 Public Lmployees Relirement System RKIVN
351 Depariment of Corrcetions 551
5357 Correction - Medical Services 331
538 Correclions - arming Operations 551
““““ 559 Parole Board 551
601 | Department of Information Tn,c,hnolugy Scrvices 601
5371 | Office of Youth Services G50 |
647 Jobs Program 630
648 Child Support ) 650
649 DILS - Division of Huppmt ':.uwu:s ‘ 650
651 Department of [Tuman_Services 650
652 Division ol Emplovment and Traamng 650
66(0) Division of Aging and Adult Services 630
60l Division of Community Services 650
662 Office of Social Services 65()
663 Division of Social Services Block (Jmm 650
664 Division ol Children and Youth 650)
667 Welfare Restructurng Program 630
665 Division of Medicaid 665
671 Department ol I~mploynmm Securily 671
072 Workers Compensation Commission 672
107 Division of Public Safety Planning 711
127 Public Safety Council on Aging 711 |
711 | Department of Public Safety 711
712 DPS - Division ol Support Services 711
713 Division of Crime Laboraloves 711
714 Division of Faw Enlorce Training Academy 711
. 740 Divigion of Mcdlml FExaminer 711
742 Office of Taw Standards & Training 711
743 DPS Lmerpgency Telummmumcatmnﬁ As!
744 County Jail Standards & Training 711
718 Nareotics Bureuu 711
731 Velerans Affairs Board 731
734 Veterans ITome Purchasce Board 734
811 | Public Service Commission 811
812 Public Tilities Staff | 812
824 Board of Dental Fxaminers 824
825 Agpricultural Aviation Board 825
828 Board ol Physical Therapy 828
§29 Board of Medical Liccnsure 829
830 Bourd ol Cosmctolopy 830
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831 MS Real Estate Appraiser License & Cerl. Board

832 M5 Real Lstate Commission
833 Board of Funeral Services
834 Missigsippi State Board of Contractors
836 Board of Nursing Homoe Administrators

B3R Board of Nursing

...... 839 Mator Vehicle Commission

840 Board of Barber Examiners
841 Board of Public Accountancy -
842 Board of Professional Lngincers & Land Surveyors
843 Alhletic Commission

845 Board of Pharmacy
846 Board of Architecture and Landscape

860 | Velerans Memorial Stadium
865 Arts Commission
866 Auclioneers Commission

- 7210 | Mississippi Emergency Management Agency 7210
867 Board of Registered Professional Geologists 867
Board of Lxamincrs for Social Workers &

864 Marriage/l'amily Therapists 808
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APPENDIX B

Sample RFP

Request for Proposal
To Provide A
Professional Clonsaltant

Mississippi State Personnel Board
210 East Capitol Street, Suite 800
Jackson, M8 39201

RFP NO. 98-02-5P18

Contact Person: John Smith
G0 1-999.99949
Fax Number: 6{1-999-9999

MISSISSIPPI STATE PERSONNEL BOARD
210 Tast Capitol Street, Swite 800_Tackson, MS 39201
(601) 359-6517

INVITATION: Written proposals subject to the conditions herein stated and aitached hercto,
will be received al this office until Thursday, May 6, 2010, at 2:00 p.m. tocal time for furnishing
the services as described below for the Mississippi State Personnel Board.

DESCRIPTLION: The Mississippi State Personnel Board (MSPB) is hereby requesting written
proposals to provide a professional consultant.

The Mississippi State Personmel Board will receive proposals from firms baving specific
experience and qualifications in the arca identified in the solicitation. For consideration,
proposals for the project must contain evidence ol (he firm's cxperience and abilitics in the
specified area and other disciplines directly related to the proposed service. Other information
required by the Mississippi State Personnel Board may be included elsewhere in the solicitation.
Unless otherwise stated, all offerors shall provide profiles and resumes of the staff’ 1o be assigned
to the project, references, illustrative examples ol stmilar work performed, and any other
information that clearly demonstrates the ofTeror’s expertise in the area of the solicitation,

A seleetion committee shall review and cvaluate all replies, The sclection commiliee will have
only the response to the solicitation to review for selection ol finalists. It is, therefore, important
that respondents emphasize specific information pertinent to the work.  Evaluation of the
responses will be bascd on the following critena:
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13.

.

The overall quality of the proposed plan for performing the required scrvices--the plan
should relleet an understanding of the project and its objectives. Consideration will he given
to the completeness of the response (o the specific requirernents of the solicitation. (Critical)
Proposer's ability Lo provide the required services as reflected/evidenced by qualifications
(cducation, expericnee, cte.). This includes the ability of the proposer to provide a work
product that is tepally defensible. (Very Importani)

The personnel, equipment, {acilitics, and financial resources to perform the services currently
available or demonstrated to be made availuble at the time of contracting. (Tmpaortant)

A record of past performance of similar work, (Critical)

i Price. (Tmportant)

Tnquiries regarding this Request lor Proposal must be directed to:

John Smith, (TITLE)
Migsissipp State Personnel Board
210 Bast Capitol Street, Suite 800

Jackson, MS 39201

(601) 999-9999

Proposals and attachments must be submitted to:

Tim Smith, (1TELLE)
Mississippi State Personnel Board
210 Liast Capitol Street, Swilc 00

Jackson, ME 39201

(601) 999-9999
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1.0

Ll

1.2

MISSISSIPPLI STATLE PERSONNEL BOARD
210 EAST CAPITOT STREET, SUI'TE 800
JACKSON, MISSISSIPPIL 39201

SPECIFICATIONS, TERMS AND CONDITIONS FOR FPROFESSIONAL
CONSULTING SERVICES

General Statement:

The Mississippi State Personnel Board (hercafter sometimes “M8PBY), in order to ensure
that sclection procedures for screening applicants for jobs with the state service
Mississippi are job related and lepally defensible, is desirous of securing the services of a
professional consultant.  Additional inlormation may be obtained by written request 1o

Jim Smith, Mississippi State Personnel Board, 210 Fast Capitel Street, Swile 800,

Jackson, M5 39201
Detailed Minimum Specifications:

Devise a wrillen proposal that will ensure that sclection procedures lor screening
applicants for jobs with the state service of Mississippi are job related and legally
defensible. All information, results, conclusions, studies and other data arising oul ol the
comsultant's performance may be wtilized by the state in liigation. "The written proposal
should be such that it clearly and fully explains how the consultant wilk:

(13 provide expertise in conjunction with the development of valid job descriptions with
essential functions in compliance with federal law, specifically, the Amerjcans with
Disabilities Acl (ADA),

(2) provide job related minimum qualifications for job classes selected or identified by
the Mississippi State Persomncl Board and provide a recommendation on the
continued utilivation of icsts, where applicable, in ussociation with these job rclated
minimum quahlications,

(3) provide professionally developed job descriptions with job  related mimmum
qualifications and essential functions in compliance with federal law, with necessary
documentation as professionally appropriate [or establishing job relatedness; and,

(4) provide job class specifications in both hard copy (paper) and eleetronic formats (The
State Personnel Board uses Microsoft Word and Adobe to maintain jts current job
class specifications documents, Special [eatures of Word are used 1o [ormat the
documents.  The consultant submitling the proposal will be required to provide
electronie files in the format specificd by the Mississipp State Personnel Board.
Special formatting codes, [ile naming conventions, and other Instructions will be
provided to the consultant at the time of the award.  As an option, the consultant's
proposal should provide provision of all documentation in PDI format. Elcctronic
files are to be provided in Microsoft Word and PDF format.).
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2.0

3.0

The price submitted shall reflect a total cost for each succcssfully completed job
description provided for cach job class, specifying the total number of job descriptions
that (he comsultant can successiully complete no later than May 31 ol each fiscal vear,
The MSPB staff will provide the consultant with hists identifying the speeific job classes
for which these services arc to be performed.  Completed job descriptions must be
delivered to MSPB [or review as follows:

(1) The first batch must be delivered no later than three months after the commencement
of the contract with a minimum of 15 job deseriptions being submitted for review.

(2) All olher batches must be delivered cach month thereafter with a mimmum of 17 job
descriptions being submiticd for review each month.

The period of performance of this service is for fiscal years 2013 through 2015 (July 1,
2012 - Junc 30, 2015). The coniract is renewable [or a period of two years for fiscal year
2016 - 2017 conditioned upon the receipl of state funds and satisfactory performance
during prior fiscal years as determined by the State Personnel Dircctor.

CONSULTANT'S  WRITTEN PROPOSAL.  SHALL CONTAIN TIIE
FOLLOWING MINIMUM INFORMATION:

(1) name ol consultant, location of consultant's principal place of business, and the place
of performance of the proposed contract,

(2) apc of consultant's business and the averape number of employees over the past three
(3) years;

(3) resume’ listing abilitios, qualifications and cxperience of all individuals who will be
assigned to provide the required services;

(4) Tisting of three contracts under which services similar in scope, size, or discipline
were performed or undertaken, including at least two (2) references for current
contracts or those awarded during the past three (3) years (On a proposal {orm, list
three (3) projects to include (he names and addresses of the projects, the scope of the
project, and the names und telephone numbers of the clients for relerence purposes.
ANl information on the proposal form must be completed.  Incomplete or unsigned
proposal forms will be rejected.);

(5) a plan giving as much detail as is practical explaining how the serviees will be
performed; and,

(6) an estimale of price.
INSURANCE REQUIREMENTS

The successful offeror/proposer will be required to procure and maintain errors and
omissions/professional liability coverage i the amount of:
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4.0

5.0

6.0

£250,000 per occurrence for Fiscal Year 2013;

$250,000 per occurrence for Iiscal Year 2014;

$250,000 peor occurrence for Fiscal Year 2013;

$500,000 per occwrence for Fiscal Year 2016; and,

$500,000 per occurrence (or Fiscal Year 2015 (provided rencwal option is exercised);
and offer proof of such coverage. Prior to the execution of the contract, proof of such
coverage shall be provided. Should the certificale expire during the term of the contract,
it is the responsibility of the vendor to provide copies of the current insurance certilicale.
RENEWAL OF CONTRACTS

The confract may he renewed ai the diseretion of the agency upon written notice to the
contractor at least 60 days prior to the contract anniversary date for a period of one year
under the same prices, terms, and conditions as in the original contract. The total number

of renewal years permitted shall not exceed two,

COMPENSATION FOR SERVICES WILL BE IN THE FORM OF A FIRM
FIXED PRICK AGREEMENT

REJECTTON OF PROPOSALS

Proposals which do not conform to the requirements sct forth in this RFP may be rejected
bv MSPR. Proposals may be rejected [or reasons which include, but arc not limited o,
the following:

(1) the proposal conlains unauthorized amendments to the requirements of the REP;

(2) the proposal is conditional;

(3) the proposal is incomplete or contains imegularitics which make the proposal
indefinite or ambiguous,

(4) the proposal is recesved late;
(5) the proposal is not signed by an authonzed representative ol the party;
(6) the proposal contains false or misleading statements or relcrences; and,

(7) the proposal does not offer to provide all services required by the RFP.
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7.4

8.0

2.0

10.0

11.0

12.0

ACCEPTANCE OF PROPOSALS

MEPR reserves the right, in ils sole diseretion, to waive minor irrcgularitics in proposals.
A minor trregudanty 15 a variation of the RIFP which does not affect the price of the
proposal, or give onc party an advantage or bencfit not enjoyed by other parties, or
adversely impact the interest of MSPB. Waivers, when granted, shall in no way modify
the RFT requirements or excuse the party from (ull compliance with the RIP
specifications and other contract requirements, 1f the parly is awarded the contract.

DISPOSITION OF PROPOSALS
All subimitted proposals become the property of the State of Mississippl.
COMPETITIVE NEGOTIATION

The bidding method to be used is that of competitive negotiation from which MSPR 15
sceking the best combination of price, experience and qualily of service. iscussions
may be conducted with offerors who submit proposals determined to be rcasonably
susceplible of being sclected for award. Likewise, MSP1 also reserves the right to accept
any proposal as submitted for contract award, without substantive negotiation of offered
terms, services or prices. For these reasons, all parties are advised to proposc thetr most
favorable terms inilially.

RFP DOES NOT CONSTITUTE ACCEPTANCE OF OFFER

The release of the Request {or Proposal does not constitute an acceplance of any ofter,
nor does such release in any way obligate MSPB to cxecute a contract with any other
party. MEPB reserves the ripht to acecpt, reject, or negotiate any or all offers on the basis
of the cvalvation criteria contained within this decument. The final decision to execule a
confract with any party rests solely with MSPB.

EXCEPTIONS AND DEVIATIONS

Offerors luking exceplion o any part or sechion of the soheitation shall indicate such
exceplions in the proposal and shall be {ully described. Failure to indicate any cxeeption
will be interpreted as the offeror’s intent to comply fully with the requirements as writlen,
Conditional or qualified offers, unless specifically allowed, shall be subject to rejection n
whole or in part.

NONCONFORMING TERMS AND CONDITIONS

A proposal that includes lerms and conditions which do not conform to the terms and
conditions in the Request (or Proposal 1s subject 1o rejection as non-responsive. MSPB
reserves the right to permit the offeror to withdraw nonconforming terms and conditions
from 1ls proposal prior to a determination by the Mississippi State Personnel Board of
nomn-responsivencss basced on the submission of nonconforming terms and conditions.
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14.0

15.0

16.0

17.0

18.0

18.1

PROPOSAL ACCEPTANCE PERIOD

The original and five (5) copies of the proposal and all attachments (3ix {6) coples total)
shall be sipned and submited i a scaled envelope or package to Jim Smith, 210 Fast
Capitol Street, Swite 800, Jackson, MS 3920/ no later than two o’clock p.m. on Thursday,
May 6, 2013, Timely submission of the proposal is the responsibility of the offeror.
Offers received after the specified tGme shall be rejected and returned to the olferor
unopencd. The envelope or package shalfl be marked with the proposal opening date and
time and the number of the request for proposal. The lime and date of receipt shall be
indicated on the envelope or package by the MSPB Business Office. Fach page of the
proposal and all attachments shall be identified with the name ol the offeror,

EXPENSES INCURRED IN PREPARING OFFERS

MSPB accopts no responsibility for any expense incurred by the offeror in the
preparation and presentation of an offer. Such expenscs shall be borne exclusively by the
offeror.

PROTRIETARY INFORMATION

The offeror/proposcr should mark any and all pages of the proposal considered to be
proprietary information which may remain confidential in accordunce with Section 23-
61-9 and 79-23-1 of the Mississippi Code. Any pages not marked accordingly will be
subject to review by the gencral public after award of the contract. Requests Lo review the
proprietary information will be handled in accordance with applicable legal procedures.

ADDITIONAL INFORMATION

Questions about (his Request for Proposat must be submitted in writing to John Smith at
210 East Capitol, Suite 800, Jackson, MS 39201, fax number 601-999-9999, Offerors are
cautioned that any statements made by the contact person that materially change any
portion of the Request for Proposal shall not be relied upon unless subsequently ratificd
by a formal writlen amendment to the Request for Proposal.

DEBARMENT

By submitting a bid, (he bidder certifies that it is not currently debarred from submitting
hids for contracts issued by any political subdivision or agency of the state of Mississipp)
and that it is not an agent o’ a person or cntity that is currently debarred from submitting
bids for contracts issued by any political subdivision or agency of the state of Mississippi.
REQUIRED CLAUSES FOR PROCUREMIEENT

Acknowledgement of Amendments

Offerors shall acknowledge receipt of any amendment Lo the solicitation by signing and
returning the amendment with the proposal, by identifying the amendment numbcer and
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date n the space provided for this purposc on the proposal lorm, or by letter. The
acknowledpment must be received by the Mississippi State Personnel Board by the lime
and at the place specilied [or receipt of proposals.

18.2  Certification of Independent Price Determination

The bidder certilies that the prices submitted in response o the solicitation have been
arrived at independently and without - for the purpose of restricting compelition - any
consultation, communication, or agreement with any other bidder or competitor relating
to those prices, the intention o submit a bid, or the methods or lactors used to calculate
the prices bid.

18.3 Prospeciive Contractor’s Representation Regarding Contingent Fees (Yo be placed
in prospective confractor’s response bid or proposal,)

The prospeetive contractor represents as a part of such contractor’s bid or proposal that
such contractor has/has not (use applicable word or words) velained any person or agency
on a percentage, commission, or other contingent arrangement to secure this coniract.

18.4 Ii-Verification

Clontractor represcnts and warrants that it will ensure its compliance with the Mississippi
Employment Protection Act (Senate Bill 2988 from the 2008 Regular Legislative
Session) and will repister and parlicipate in the status verification system lor all newly
hired employces. The term “employee™ as used hercin means any person that is hired to
perform work within the State of Mississippi. As used herein, “status verificalion system”
means the illegal Immigration Reform and Tmmigration Responsibility Act of 1996 thal is
operated by the United States Department of Momeland Sceurity, also known as the k-
Verify Program, or any other succcssor electronic verification system replacing the F-
Verify Program, Contractor agrees to maintain records of such compliance and, upon
request of the State, to provide a copy of cach such verification to the State. Contractor
further represents and warrants that any person assigned lo perform scrvices herealler
meets the cmployment eligibility requitements of all inmmtgration laws of these
warrantics, the breach of which may subjcet Contractor to the following:

1) Termination of this Agreement und incligibility for any state or public contract in
Mississippi for up to three (3) years with notice of such cancellaion/termination
heing madc publie; or,

b) The loss ol any license, permit, certification or other document granted o Contractor
by an agency, department or povernmental entity for the right to do business n
Mississippi for up 1o onc (1) year; or,

¢) Both. In the cvent of such termination/cancellation, Contractor would also be liable

[or any additional costs incurred hy the State due to Contract cancellation or loss of
license or permit.
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18.5

18.6

18.7

19.0

19.1

19.2

E-Payment

Contracior agrees to accept all payments i United States currency via the State of
Mississippi’s elcelronic payment and remittance vehicle, The agency agrees 1o make
payment in accordance with Mississippi Taw on “Timely Payments for Purchases by
Public Bodies,” Section 31.7-301, et seq. Mississippi Code Annotated, as amended,
which penerally provides for pavment of undisputed amounts by the agency within (orty-
five (45) days ol receipt ol invoice.

Representation Regarding Contingent Fees

The contractor represents thal it has not retained a person (o solicit or secure a Slale
contract upon an agreement of understanding for a4 commission, pereentage. brokerage, or
contingent [ee, cxcept as disclosed in the contractor’s proposal,

Representation Regarding Gratuities

The offeror, or contractor represents that it has not vielated, is not violaling, and promiscs
that it will not violate the prohibition against pratuities sel forth in Scction 7-204
(Ciratuities) of the Mississippi Personal Service Contract Procurement Repulations,

STANDARD TERMS AND CONDITIONS WHICH WILL BE INCLUDED iIN
ANY CONTRACT AWARDED FROM THIS RFP

Applicable Law

The contract shall be governed by und construed in accordance with the laws of the State
of Mississippi, excluding its conflicts of laws provisions, and any litigation with respect
thercto shall be brought in the courts of the state.  The contractor shall comply with
applicable federal, state, and local laws and regutations.

Availability of Funds

it is expressly understood and agreed that the obligation of the State to proceed under this
agreement is conditioned upon the appropriation of funds by the Mississippi State
Legistature and the receipt ol state and/or federal funds, T the [unds anticipated for the
continuing fulfillment ol the agrecment are, at any time, not forthcoming or insuflicient,
cither through the (aiture of the federal government to provide funds or of the State of
Mississippi to appropriate funds or the discontinuance or malerial alteration of the
program under which funds were provided or if funds are not otherwisce available to the
state, the state shall have the right upon ten (10) working days written notice 1o the
contractor, Lo lerminate this agreement without damage, penalty, cost or expenses Lo the
statc of any kind whatsocver. ‘Lhe effective date of lermination shall be as specilied in
the notice of termination.
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19.3  Procurcment Regulations

The contract shall be governed by the applicable provisions of the Personal Service
Contract Review Board Regulations, a copy ol which s available at 210 Tast Capitol
Street, Suile 800, Jackson, MS, for inspection.

19.4  Confidentiality

The contractor shall agree to assure the conlidentiality of any records obtained [rom the
Slate Personnel Board as requived by state and federal privacy laws. No information,
documents or other material provided to or prepared by the contractor deemed
confidential by MSPB pursuant to state and (ederal privacy laws, shall be made available
to any person or orpanization withoul the prior approval of MSPR.  Any liability
resulting from the wrongiul disclosure of confidential information on the part of the
contractor shall rest with the contractor.

19.5  Stop Work Order

(1) Order to Stop Work. I'he Pracurement Oflicer of M8PB, may, by written order 1o the
Contractor at any time, and without notice to any surety, requive the Contractor to
stop all or any part of the work called for by this contract. This order shall be for a
specificd period nol exceeding 90 days after the order is delivered to the Contractor,
unless the parlies agree to any further perfod.  Any such order shall be identified
specifically as a stop wark order issued pursuant to this clause. Upon receipt of such
an order, the Contractor shall forthwith comply with its terms and take all rcasonable
steps to minimize the ocowrence of costs allocable o the work covered by the order
during the period of work stoppage. Before the stop work order expires, or within
any further period to which the parties shall have agreed, the Procurement Officer
shall cither:

(a) cancel the stop work order; or,

(b) terminate the work covered by such order as provided in the “Termination for
Default Clause® or the “Termination for Convenience Clause’ of this contract,

(2) Cemcellation or Expiration of the Order. TUa stop work order issued under this clause
is canceled at any time during the period specified in the order, ov i the period of the
order or any extension thereol expires, the Contractor shall have the right to resume
work.  An appropriale adjustment shall be made in the delivery schedule or
Contractor price, or both, and the contract shall be maodified in writing accordingly, il:

() the stop work order resulls in an increase in the time required for, or in the
Contractor’s cost properly atlocable to, the performance of any part of this

contract; and,

(b) the Contractor asserts a claim for such an adjustment within 30 days alter the end
of the period of work stoppage; provided that, if the Procurement Officer decides
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that the facts justify such action, any such claim asserled may be received and
acted upon al any Ume prior o final payment under this contract,

(3) Termination of Stopped Work. If a stop work order is not canceled and the work
covered by such order is temminated lor default or convenience, the reasonable costs
resulting from the stop work order shall be allowed by adjustiment or otherwisc,

(4) Adjustments of Price. Any adjustinent in contract price made pursuant to this clause
shadl be deteemined in accordance with the Price Adjustment Clause of thrs contract,

19.6  Compliance with FLaws

The Contractor understands that the MSPBR is an equal opportumity cmployer and
therefore maintains a policy which prohibits unlawlul discrimination based on race,
color, creed, scx, age, national origin, physical handicap, disability, or any other
consideration made unfawiul by lederal, State, or local laws, All such diserimination is
wnlawful and the Contractor agrees during the term of the agreement that the Contractor
will strictly adhere to this policy in its employment practices and provision of services.
The Conlractor shall comply with, and all activitics under this agreement shall be subject
to, all applicable federal, State ol Mississippi, and local laws and regulations, as now
existing and as may be umended or modificd.

19.7  Anti-Assignment/Subcontracling

The Contractor acknowledges thal it was sclected by the MSPB to perform the services
required hereunder based, in part, upon the Contractor’s special skills and cxpertise. The
Contractor shall not agsign, subcontract or otherwise transfer this agreement in whole or
in purt without the prior written consent of the MEPB, which the MSPB muay, m its solc
diseretion, approve or deny without reason. Any attempted asstgnment or transfer of its
ablipations withoul such conscnt shall be null and void. No such approval by the MSPB
of any subcontract shafl be deemed in any way (o provide for the incwrrence ol any
obligation of the State in addition to the total fixed price agreed upon in (his agreement.
Subcontracts shall be subject to the terms and conditions of this agreement and to any
conditions of approval that the MSPB may deem necessary. Subjeet to the foregoing, this
agreement shall be binding upon the respective successors and assigns of the parties.

19.8  Antitrust

By entering into a contract, the Contractor conveys, sells, assigns, and transfers to the
Mississippi State Personnel Board all rights, titles, and interest it may now have or
hercafier acquite under the antitrust laws of the United States and the State of Mississippi
that relate to the particular goods or scrvices purchased or acquived by the Mississippi
state Personne]l Roard under said contract.
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19.9

19.10

19.11

19.12

19.13

Approval

[ 15 understood that the Contract 15 void and no payment shall be made in the event that
the Personal Service Contract Review Board docs not approve this contract.

Afttorneys’ Fees and Kxpenses

Subjeet to other terms and conditions of this agreement, in the event the Contractor
defaults in any oblipations under this agreement, the Contractor shall pay (o the Stale all
costs and expenses (including, withoul hmitation, mnvestigative lees, court costs, and
attormeys” fees) imcurred by the State in cnforeing this agrecment or otherwise reasonably
rclated thercto.  Contractor aprees that under no circumstances shall the customer be
obligated to pay any attorneys’ fees or costs of Tegal action o the Contractor.

Authority to Contract

Contractor warrants (a) that 1t is a vahidly organmized business with valid authority to cnter
inlo this agreement; (b) that i is qualificd to do business and in good standing in the State
of Mississippi; (¢) that entry into and performance under this agreement is nob restricled
or prohibited by any loan, securily, financing, contractual, or other agreement of any
kind, and (d) notwithstanding any other provision of this agreement to the contrary, that
there are no existing legal proceedings or prospective legal proceedings, cither voluntary
or otherwise, which may adversely affect its ability to perform its obligations under this
agrecment.

Change in Scope of Work

The Mississippi Statc Personnel Board may order changes in the work consisiing of
additions, deletions, or other revisions within the general scope ol the contract. No
claims may be made by the Contractor that the scope of the projeet or of the Contractor’s
services has been changed, requiring changes to the amount of compensation to the
Contractor or other adjustments to the contract, unless such changes or adjustments have
been made by writlen amendment Lo the contract signed by the Mississippi State
Persommel Board and the Contractor,

If the Contractor belicves that any particular work is not within the scope of the project,
is a material change, or will otherwise require more compensation 1o the Contractor, the
Contracltor must immediately notily the Mississippt State Personnel Board in writing, of
this belel. 1 the Mississippi State Personnel Board belicves that the particular work s
within the scope of the contract as written, the Contractor will be ordered 1o and shall
continuc with the work as changed and at the cost siated {for the work within the scope.

Contractor Personnel
The Mississippl State Personnel Board shall, throughout the life of the contract, have the

right of rcasonable rejection and approval of staff or Subcontractors assigned w the work
by the Contractor, 1If the Mississippi State Personnel Board reasonably rejects stall or
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Subcontractors, the Coptraclor muast provide replacement staff or  Subcontractors
satisfactory to the Mississippt State Personnel Board in a timely manner and at no
additional cost to the Mississippi State Personnel Board. The day-lo-day supervision and
control of the Contractor’s cplovees and Subcontractors is (he sole responsibility of the
Contractor.

19,14 Failure to Deliver

In the event ol failure of the Conlractor to deliver services in accordance with the
contract terms and conditions, the Mississippt State Personnel Board, after due oral or
writlen notice, may procurc the services from other sources and hold the Contractor
responsible for any resulting additional purchase and administrative costs. This remedy
shall be in addition to any other remedics that the Mississippi State Personnel Board may
have.

19.15 Failure to Enforce

Failurc by the Mississippi Statc Personnel Board at any time to enforee the provisions of
the contract shall not be construed as a waiver of any such provisions. Such failure to
enforce shall not affect the validity of the contract or any part thereof or the right of the
Mississippi State Persormel Board to enforee any provision al any time in accordance
with ils terms.

19.16 Force Majeure

Fach party shall be excused from performance for any period and Lo the extent that i i3
prevented from performing any obligation or scrvice, in whole or in part, as a result of
causes beyond the reasonable control and without the fault or negligence of such party
and/or ils Subcontractors. Such acts shall include without limitation acts of God, strikes,
lockouls, riots, acts or war, epidemics, governmental regulations superimposed after the
(act, fire, earthquakes, floods, or olher natural disasters (the “Force Majeure Rvents”).
When such a causc arises, the Contractor shall notify the MSPD immediately in writing
of the causc of its inability 1o perform; how it affects its performance, and the anticipaled
duration of the inability to perform, Delays in delivery or in mecting completion dates
duc to L'orce Majeure Events shall automaticalty extend such dates for a period equal to
the duration of the delay caused by such cvents, unless the MSPD determines it (o be in
its besi interest to terminate the agrecment,

19,17 Indemnilieation

Lo the [ullest extent allowed by law, the Contractor shall indemnify, defend, save and
hold harmless, protect, and exoncrate the MSPB, its Commissioners, Board Members,
olticers, cmplovees, agents, and representatives, and the State of Mississippl from and
against all claims, demands, liabilities, suits, actions damages, losscs, and costs ol every
kind and nature whatsocver, including, without limitation, court costs, investigative fees
and expenses, and attorneys® fees, arising out of or caused by the Contractor and/or its
partners, principals, apents, employces and/or Subcontractors in the performance of or
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1918

19.19

19.20

(ailure to perform this agreement. In the State’s sole discretion, the Contractor may be
allowed to control the delense of any such claim, suit, etc. In the event the Contractor
dofends said claim, suitl, ete., the Contractor shall use legal counscl acceptable o the
State; the Contractor shall be solely responsible Tor all costs and/or expenses associated
with such delense, and the State shall be entitled {o participate in said delense. ‘Lhe
Contractor shall not settle any claim, suit, cte. without the State’s concurrenee, which the
state shall not imreasonabty withhold.

Independent Contractor Stalus

The Contractor shall, at all (imes, be reparded as an independent contractor and shall at
no tme acl as an agent for the MSPR, Nothing contained herein shall be deemed or
comstrued by the MSPI the Contractor, or any third party as crealing the relationship of
principal and agent, master and scrvant, partners, joint venturcrs, employer and
employee, or any similar such relationship between the MSPB and the Contractor.
Neither the method of computation of fees or other charpes, nor any other provision
contained herein, nor any acts ol the MSPB or the Contractor hereunder, create or shall
be deemed to create a relationship other than the independent relationship of the MSPR
and the Contractor. Contractor’s personnel shall not be deemed in any way, directly or
indirectly, expressty or by implication, to be cmployees of the Stale.  Ncither the
Contractor nor its employees shall, under any circumstances, be considered servants,
agents or emplovees ol the Mississippl State Personnel Board; and the Mississippl Safe
Personnel Board shall be at no time legally responsible for any negligence or other
wrongdoing by the Contractor, its servants, agents, or cmployees. The Mississippi State
Personnel Board shall not withhold [rom the contract payments to the Contractor any
federal or State unemploymenl taxes, federal or State income laxes, Social Security tax,
or any other amounts for bencfits to the Conlractor.  Further, the Mississippl State
Personnel Board shall not provide 1o the Conlractor any insurance coverage or other
henelits, including Workers” Compensation, normally provided by the Sialc for its
cmployees.

No Limitation of Liability

Nothing in this Agreement shall be interpreted as excluding or imiting any tort liability
of the Contractor for harm caused by the intentional or reckless conduet of the Contractor
or for damages incurred through the negligent performance of dutics by the Contractor or
the delivery of products that are defective duc to negligent construction,

Noilices

All notices required or permitied Lo be given under this agreement must be in writing and
personally delivered or sent by certified United States mail, postage prepaid, return
receipt requested, (o the parly to whom the notice should be given at the address set forth
below. Notice shall be deemed given when aclually received or when refused.  The
parties agree o promptly notify cach other in writing of any change of address.
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19.21

19.22

19.23

19.24

tor the Contractor: name, title, contractor, addresy
For the Ageney: name, litle, agency, address
Oral Statements

No oral statement of any person shall modify or otherwise affect the tevms, conditions, ox
specifications stated in this contract. Al modifications to the contract must be made in
writing by the Mississippi State Personnel Board.

Ownership of Documents and Work Papers

The Mississippl State Personnel Board shall own all documents, files, reports, work
papers and working documentation, electronic or otherwise, created in connection with
the contract services which are the subject of this Agreement, except [or the Contractor’s
internal administrative and quality assurance files and intemal project correspondence.
The Contractor shall deliver such documents and work papers to MSPH upon termination
ot completion ol the Agreement, The foregoing notwithstanding, the Contractor shall be
entitled (o retain a set of such work papers for its files. Contractor shall be entitled to use
such work papers only after receiving written permission [rom MSPB and subject to any
copyright protections.

Record Retention and Access to Records

Provided the Contractor is given reasonable advance writlen notice and such inspection is
madc during normal business hours of the Contractor, the MSPD or any duly authorized
representatives, shall have unimpeded, prompt acecss to any of the Contractor’s books,
documents, papers, and/or records which arc maintained or produced as a result of the
contract for the purpose of muking audits, examinations, excerpts, and transcriptions. Al
reeords related 1o this Agreement shall be retained by the Contractor for three (3) years
after final payment is made under this Agreement and all pending matters are closed,
TTowever, il any audit, litigation or other action arising out ol or related in any way (o this
contract 13 commenced helore the end of the three (3) vewr period, the records shall be
retained for one (1) year after all issues arising out of the action are (inally wesolved or
until the end ol the three (3) vear period, whichever 1s later,

Recovery of Money

Whenever, under the contract, any sum of money shall be recoverable from or pavable by
the Contractor {0 MSPDB, the same amounl may be deducted from any sum due to the
Contractor under the contract or under any other contract between the Contractor and
MSPB. The rights of MSPB arc in addition and without prejudice to any other right
MSPB may have 1o claim the amount of any loss or damage suffered by M5PD on
account of the acts or omissions of the Contractor.
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19.25

19.26

19.27

19.28

Right to Inspect Facility

The Statc may at reasonable times inspect the place of business of a Confractor or any
Subcontractor which is related o the performance of any Contract awarded by the State.

state Property

Contractor will be responsible for the proper custody and care of any State-owned
property Turnished lor Contractor’s use in connection with the performance of this
agreement. Contractor will reimburse the State for any loss or damage, normal wear and
tear excepted.

Termination for Convenience

(1} Lermination. The Procurement (Mficer of the MSPD may, when the inferests of the
State so require, lerminate this contract in whole or in part, for the convenicnee of the
Stale. The Procurcment Officer shall give wrilien notice of the termination to the
Contractor specifying the part of the contract terminated and when termination
becomes effective.

(2) Contractor's Obligations.  The Contractor shall incur no further obligations in
connection with the terminated work and on the date sct in the notice of termination
the Contractor will stop work to the extent specitied.  'The Contractor shall also
terminate oulstanding orders and subcontracts as they relate 10 the lenminated work.
The Contracior shall scttie the liabilities and claims ansing out of the termination of
subcontracts and orders connected with the termunated work. ‘The Procurement
Officer may direct the Contractor (o assign the Contractor's right, title, and interest
under terminated orders or subcontracts to the MSPRB. The Contracior must still
complete the work not terminated by the notice of lenmmation and may incur
obligations as are necessary to do so.

Termination for Defauit

(1} Deferedt,  1f the Contractor refuses or [wls (o perform any of the provisions of this
contract with such diligence as will ensure its complotion within the time specilied n
this contract, or any extension thercot otherwise fails to timely satisly the contract
provisions, or commits any other substantial breach of this contract, the Procurcment
Officer of the MSPB may notify the Conlractor in writing of the delay or nonperfor-
mance and if not cured in ten days or any longer time specified in writing by the
Procurement Officer, such oflicer may terminate the Contractors right o procced
with the contract or such part of the contract as to which there has been delay or a
[witure to properly perform. In the event of ermination m whole or in part, the
Procurcment Officer may procure similar supplies or scrvices in a manner and upon
terms deemed appropriale by the Procurement Officer. The Contractor shafl continue
performance of the coniract to the extent it is not terminated and shall be hable for
excess costs Incwrred 1 procuring similar goods or services.
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(2y Contracior's Duties. Notwithstanding termination of the contract and subject Lo any
directions from the Procurement Officer, the Confractor shall take timely, reasonable,
and nocessary aclion o proteet and preserve property in the posscssion of the
Contractor in which the State has an interest.

(3) Compensation. Payment for completed services delivered and accepted by the MsPB
shall be at the comiract pricc.  The MSPB may withhold from amounts duc the
Contractor such sums as the Procurement Officcr deems to be necessary to protect the
State against loss because of oulstanding licns or claims of former lien holders and to
reimburse the State for the excess costs incurred in procuring similar goods and
SCTVICCS.

(4) Excuse for Nonperformance or Delayed Performance.  lLixeept with respect to
defaults of Subcontractors, the Contractor shall not be in default by reason of any
fallure in performance of this contract in accordance with its terms (including any
failure hy the Contractor to make progress in the prosecution of the work hereunder
which endangers such perlormance) if the Contractor has notified the Procurcment
Officer within 15 days after the cause of the delay and the fajlure arises out of causes
such as: acts of God; acts of the public cnemy; acts of the State and any other
governmental cntity in its sovereign or contractual capacity; fires; floods; epidemies;
quarantinc restrictions; sirikes or other labor disputes; freight embargoces; or
unustally severe weather. If the failure to perform is caused by the (ailurc of a
Subcontractor to perform or to make progress, and if such failure ariscs out of causes
similar to those sct forth above, the Contractor shall nol be deemed to be in delault,
unless (he services to be fumished by the Subcontractor were reasonably obtainable
lrom other sources in sufficicnt time to permit the Contractor to meel the contract
requircments.

Upon request of the Contractor, the Procurement Officer shall ascertain the lacts and
extent of such failure, and, if such officer determines that any fuilure to perform was
occasioned by any onc or more ol the excusable causes, and that, but for the
cxcusable cause, the Contractor's progress and performance would have met the terms
of the contract, the delivery schedule shall be revised accordingly, subject to the
rights of the State under the clause entitled "Termination for Convenicnce.” (As
used in this Paragraph of this clause, the term "Subcontractor” means Subcontractor
at any tier).

(5) Erroneous Lermination for Default. If, after notice of termination of the Contractor's

right to proceed under the provisions of this clause, it is determined (or any reason
that the contract was not in defaull under the provisions of this elause, or thal the
delay wus cxcusable under the provisions of Paragraph (4) (Lxcuse for Nonper-
formance or Delayed Perfonmance) of this clause, the rights and oblgations of the
partics shall, if the comiract contains a clause providing for lermination for
convenicnee of the $tale, be the same as il the notice of termination had been issued
pursuant to such clausc.
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19.29

19.30

19.31

2010

2011

(0) Additional Rights and Remedies. The rights and remedies provided in this clause are
m additon (o any other rights and remedies provided by Taw or under this contract.

Third Party Action Notification

Contractor shall give MEPB prompt notice in writing of any actton or suil 1led, and
12 i I £ 3 ;
prompt notice of any clam made against Conlraclor by any entity thal may resull in

litigation related in any way to this agreement.

Unsatisfactory Work

Il at any time during the contract term, the service performed or work done by the
Contractor is considered by MSPDB to create a condition that threatens the health, safety,
or wellare of the citivens and/or emplovees of the State of Mississippi. the Contractor
shall, on being notilied by MSPB, immediately comrect such deficient service or work. In
the event the Contractor fails, after notice, to correel the deficient service or work
immediately, MSFIR shall have the right to order the correction of the deficiency by
separale contract or with 1ls own resources al the expense of the Contractor.

Waiver

No delay or omission by either party to this agreement in exercising any right, power, or
remedy hereunder or otherwise allorded by coniracl, al law, or in equity shall constitule
an acquicscence therein, impair any other right, power or remedy hercunder or otherwisc
afforded by any means, or operate as a waiver of such right, power, or remedv. No
waiver by either parly to this agreement shall be valid unless set forth in wiiting by the
parly malking said watver. No waiver of or modilication o any lerm or condition ol this
agrecment will void, waive, or change any other term or condition. No waiver by one
party to this agreement of a default by the other party will imply, be construed as or
require waiver of filure or other defaults,

EVALUATION PROCEDURE AND FACTORS TO BE CONSIDERED IN THE
EVALUATION PROCESS:

Qualifications of Offeror

‘The offeror may be required before the award of any contract to show to the complete
satisfaction of the Mississippl State Personnel Board that it has the necessary facilities,
ability, and fimancial resources o provide the service specified therein in a satisfactory
manner. The offeror may also be required to give a past lustory and references in order o
satisfy the Mississippi State Personnel DBoard in regard to the offeror’s qualifications.
The Mississippi State Personnel DBoard may make reasonable investigations deemed
necessary and proper (o delerming the ability of the offeror Lo perform the work, and the
offeror shall furnish o the Misstssippt Slale Personnel Board all information for (his
purpose that may be requested. The Mississippt Stale Personnel Board reserves the right
to reject any offer if the evidence submitted by, or investigation of, the offerar fails to
satisfy the Mississippi State Personnel Board that the offeror is properly qualificd to carry
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20.2

20,3

20.4

2L0

out he obligations of the contract and to complete the work described therein.
FEvaluation of the offeror’s qualifications shall inelude:

(1) the ability, capacity, skill, financial, and other necessary rcsources to perform the
work or provide the serviee required;

(2) the ability of the offeror to perform the work or provide the serviee promptly or
within the time specified, without delay or interference;

(3) the character, intcgrity, reputation, judgment, cxperience, and ellicicncy of the
offeror: and,

(4) the quality of performance of previous contracts or services,

Step One: Proposals will be reviewed (o assurc compliance with {he minimum
specifications. Proposals that do not comply with the mininmuwm specilications will be
rejected immediately, receiving no further consideration,

Step Two: Proposals that satisfactorily complete Step One will be reviewed/unalyzed to
determine il the proposal adequately meets the needs of MSPB. Factors to be considered
are as [ollows:

(1) The overall quality of the proposed plan [or performing the required services-the plan
should reflect an understanding of the project and its objectives. Consideration will be
piven to the compleicness of the response Lo the specific requirements ol the
solicitation. (Critical)

(2) Proposcr's ability 1o provide the required services as rellected/cvidenced by
qualifications (education, experience, ete.). This includes the ability of the proposer
to provide a work product that is legally delensible. (Very Important)

(3) The personnel, equipment, [acilitics, and financial resources Lo perform the services
currently available or demonstrated to be made available at the time of contraciing,
(Important)

i

() A record of past performance ol similar work. (Critical)
(53 Price. (Tmportant)

Step Three:  The MSPB Lixecutive Director or her designee will contacl the
offerov/proposer with the proposal which best mects MSPB's needs (based on [actors
evalualed in Step 1'wo) and attempt to negotiale an agreement that is deemed acceptable
10 hoth partics.

ALL PROPOSALS SUBMITTED TN RESPONSE TO TIHS REQUEST SHALL
BE IN WRITING.
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22.0

23.0

24.0

24.1

COST DATA SUBMITTED AT THIS STAGE 18 SUBIECT TO NEGOTIATION
BUT SHOULD INCLUDE AN TSTIMATE OF TITE ANNUAL COST OF THE
SERVICTL.

TIIT FOLLOWING RESPONSE FORMAT SHALL BI USED FOR ALL
SUBMITTED FPROPOSALS:

i, Management Summary: Provide a cover leter indicating the underlying
philosophy of the firm in providing the service.

1. Proposal: TDescribe in detall how the serviee will be provided,  Include a
deseription of major tasks and subtasks.

III, Corporate expericnce and capacity: Describe the experience ol the firm in
providing the service, give number of years that the scrvice has been delivered, and
provide a statement on the extent of any corporate expansion required to handle the
service,

IV. Personnel: Attach resumes' of all those who will be invelved in the delivery of
service - from principals to ficld technicians - that include their expericnce in this
arca of service delivery, Indicate the level ol involvement by principals of the irm
in the day-to-day operation of the contract.

V. References: Give at least three (3) references [or contracts of similar size and
scope, including at least two (2) references for current contracts or those awarded
during the past three years. Include the name of the organization, the length of the
conlract, a brief summary of the work, and the name and telephone number of a
responsible contact person.

VI. Acceptance of conditions: Indicale any cxeceptions to the gencral terms and
conditions of the bid document and to insurance, bonding, and any other
requirements listed.

VII. Additional data: TProvide any additional information that will aid in evaluation ol
the response.

Vil Cost data: Fstimate the annual cost of the service, Cost data submitted at this
stage is not binding and is subjeet to negotiation il your firm is chosen as a finalist.
Tnclude the number of personnel proposed to be assigned to the contracl and the
total cstimated cost ol the labor portion ol the contract (include & sample staffing
chart). Identify all non-labor costs and their estimated totals.

POST-AWARD DEBRIEFING:
reneral Statemoent

T an cffort to build and strenpthen business relationships and improve the procurement
process between vendors and the State, post-uward vendor debrieling s available, The
following information may be disclosed during post-award debriefing in uecordance with
Section 7-112.03 of the Personul Service Contract Review Board Rules and Regulations:
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24.2

24.3

24.4

1) The ageney’s evaluation ol significant weaknesses or deficiencies in the vendor’s bid
or proposal, if applicable;

2) The overall cvaluated cost or price, and {cchnical rating, i applicable, of the
successiul vendor(s) and the debriefed vendor;

3y The overall ranking of all vendors, when any ranking was developed by the ageney
during the selection proccss;

4} A summary ol the rationale for award; and,

5) Rcasonable responses to relovant questions aboul seleelion procedures contained in
the solicitation, applicable repulations, and other apphcable authorities thal were
tfollowed.

Debricling Request

A vendor, successful or unsuccessful, may request a post-awiard vendor debriefing, in
writing, by U.8. mail or electronic submission, to be received by the MSPD within three
(3) busincss days of notificaion ol the contract award. A vendor debricfing is a meeting
and not a hcaring; therefore, legad representation is not required. 10 a vendor prefers to
have Icgal representation present, the vendor must notify the MSPB and identify its
allmmey.

When Requested Debriefing Will Be Conducted

Unless good cause exists for delay, the debriefing will occur within five (5) business days
after receipt of the vendor request and may be conducted during a face-to-face meeting,
by telephonic or video conference, or by any other meihod acceptable to the MSTB.
Additional Information Regarding Post-Award Debriefing

Additional information regarding post-award debriefing may be found in Scetion 7-112

ol the Personal Service Contract Review Board Rules and Regulations which may be
found at hitp://www.mspboms.gov.
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APPENDIX C
Independent Contractor/Contract Worker Determination

Administrative Procedures

[RS Code stipulates that compensation paid o contractual workers 15 subject to the same Pederal
cmployment tax requirements as that of salaried workers.  The IRS categorizcs contractual
personne! as cither independent contractors or employees [or the purpose ol withholding and
paying cmployment taxes. Generally, while independent contraclors are responsible for the
proper payment of cmployment taxes for themselves und thelr employees, the conflracting ageney
is responsibie for withholding and paying employment laxes for those contract personncl
determined not to be (hor working for) an independent contractor. The Stute of Mississippi has a
more narrow definition of “cmployee™ than that used in the TRS regulation. Misstssipp statule
states that an “cmployce” is any person lepally occupying a position in stale service, Mississippt
Code Annotated §2-1-103(D). In order to prevent potential confusion caused by TRE terminology
and Mississippl statutory terminolopy, contractual personnel determined not to be (nor working
fory mdependent contractors will be referred to as “contract workers.” Therelore, contraclual
personnel who do not mect the definition of independent contractors should be classilied as
contraciual workers and subjeet 1o the proper withholding of cmployment taxes. See Miss, Code
Annotated §25-9-120.

Agency and institutional heads are responsible [or determining what worl is being performed by
contractual workers and ensuring that proper procedurcs arc (ollowed to comply with the IRS
Code. Prior to entry and submission of the “Request tor Contract Personnel Serviees Approval”
form, cach contractor should be classified using the criteria referenced below. If the contractor
fatls to qualify for classification as an independent contractor, then the contractor must be treated
as a contractual worker. ‘The department or agency should give consideration to the contract tvpe.
Il the contractor is classified as a contractual worker, the agency is liable for the employor’s
share of employment taxes. In budgcting for the contract, the department showdd allow for this
additional cosl,

Please veler (o the Department of Finance and Administration for instructions concemmning the
gecounting codes and  proper withholding of federal and state income taxes, Social
Security/Medicare matching [unds and uncmployiment insurance taxes. Refer alseo to IRS
Publication 15-A, 2009 Edilion (available (or downloading from http://www.irs.pov/pub/iss-
pdf/plsa.pdf). The TRS has eleven main tesis, orgamzed into three main groups, to determine
whether an employer-employvee relationship exists, or whether the contractor is an independent
contractor. ‘Lhese tests replace the IRS s previous “Twenty Factors” test,

I.  BEHAVIORAL CONTROL

Fucts that show whether the business has a ripht to dircet and control how the worker does
the task for which the worker is hired include the type and degrec of:

Instructions (he husiness gives the worlier—
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An cmplovee is generally subject to the business” instructions about when, where, and how
o work. All of the following are examples of types of instructions about how to do worl:

s When and where Lo do the work

« What tools or equipment 1o usc

»  What workers to hire or (o assist with the work

e  Where to purchase supplies and services

»  What work must be performed by a specified individual
»  What order or sequence 1o follow

The amount of instruction needed varles among different jobs. Lven if no instructions arc
given, sufficient behavioral contral may exist il the employer has the xight o control how
ihic work results are achieved. A business may lack the knowledge to instruct some highly
speeialized professionals; in other cases, the task may require little or no instruction. 'The
key consideration is whether the business has retained the right to control the details of a
wotker’s performance or instead has given up that righl.

Training the business gives the worker

An employce may be trained to perform scrvices in a parficular manner.  Independent
contraciors ordinarily use their own methods.

1. FINANCIAL CONTROL

lacts that show whether the business has o right lo control the business aspeets of the
worker’s job include:

The extent to which the worker has unreimbursed business expenses—

Tndependent  contractors are more likely to have unreimbursed cxpenses than arc
employees, Fixed ongoing costs that are incurred regardless of whether work is curently
being perlormed are especially important; however, employecs may also  incur
unreimburscd cxpenses in comection with the services they perform for their business.

The extent of the worker’s investment—

An emplovee usually has no investment in the work other than his or her own time. An
independent contraclor often has a significant investment in the facilities he or she uses in
performing services [or somcone clse; however, a significant investmenl 1s not neeessary
lor independent contract status,

The extent to which the worker makes services available to the relevant market—

An independent contractor is generally [rec to seck oul busimess opportunities.

Independent contractors often advertise, maintain a visible business location, and are
available to work in the relevant market.
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How the business pays the worker

An employee is gencrally guaranteed a regular wage amount for an howly, weekly, or
other period of time. ‘This usually indicates that a worker is an employee, even when the
wage or salary is supplemented by a commission. An independent contractor 15 usually
paic by a flat fee for the job; however, it is common in some professions, such as law, to
pay independent contractors hourly.

The extent (o which the worker can realize a profit or loss—

Since an employer usually provides employees a workplace, ools, materials, equipment,
and supplics needed for the work, and gencrally pays the costs of doing business,
employees do not have an opportunity to make a profit or loss. An independent contractor
can make a profit or loss.

L TYIE OF RELATIONSIIP
Facts that show the parties’ type of relationship include:
Written contract deseribing the relationship the partics intended to create—

‘I'his is probubly the least important of the criteria, since what really matlers is the nature of
the underlying work relationship, not what the parties choose to call it; however, in close
cascs, the writlen coniract can make a dilfercnce.

Whether the business provides the worker with employcee-type benefits, such as
insurance, a pension plan, vacation pay, or sick pay—

The power to prant benelils carrics with it the power to take them away, which is a power
generally cxercised by employers over emplovees. A true independent contractor will
finance his or her own benelits out of the overall prolits of the enterprise.

The permanency of the relationship—

If the company cngages a worker with the expectation that the relationship will continue
indefinitely, rather than for a specilic project or period, this is generally considered
cvidence that the intent was to creale am employer-employee relationship.

The extent (o which services performed by the worker are a key aspect of the regular
business of the company—

If a worker provides services that are a key aspect of the company’s regular business
activity, it is more likely that the company will have the right to direct and control his or
her activities. For cxample, i a Taw (irms hires an atlomey, it is likely that it will present
the attorney’s work as its own and would have the right to control or direct that work. This
would indicate an employcr-employee relationship.
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Noie: For guesiionable situations, the ederal Government will assist agencies in making the

independent contractor vs. contract worker determination with the submission of [1955-8,

Determination_of Worker Status for Purposes of Iederal Emplovee Taxes and Income
Lax Withholding.
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APPENDIX D
Required Clauses in Contract for Services

Note: Words appearing in brackets [ |7 may be substituted for the appropriate State Agency
reference.

APPLICABLYE LLAW

The contract shall be governed by and construed in accordance with the Jaws ol the State of
Mississippi, excluding its conflicts ol laws provisions, and any litigation with respect thereto
shall be brought in the courts of the State. The contractor shall comply with applicable federal,
state and Jocal laws and regulations,

(The following clause, or one substantially similar, shall be vequired in multi-term confractual
agreements only.)

AVATLABILITY OF FUNDS

Tt is oxpressly understood and agreed that the obligation of the [Stute/ 1o procced under this
agreement is conditioned upon the appropriation of funds by the Mississippi State Legislature
and the reccipt of stale and/or federal funds,  I[ the funds anticipated for the continuing
ful[ilment of the agreement ave, at any time, not forthcoming or insufficient, cither through the
failure of the federal government to provide funds or of the State of Mississipp to appropriate
funds or the discontinuance or matcrial afteration of the program under which funds were
provided or il funds are not otherwise available to the [State/, the [State] shall have the ripht
upon ten (10) working days wiritten notice to the contractor, o terminate this agreement without
damage, penalty, cost or cxpenses o the /State] of any kind whatsoever, The effective date of
termination shall be as specified in the notice of termination.,

REPRESENTATION REGARDING CONTINGENT FEES

The contractor represents (hat it has not relained a person to solicit or scoure a State conlract
upon an agreement or understanding for a commission, pereentage, brokerage, or contingenl lee,
except as disclosed in the contractor’s bid or proposal.

REPRESENTATION REGARDING GRATUITIES

The bidder, offcror, or contractor represcnts that it has not violated, is not violating, and
promises that it will not violate the prohibition against gralwitics set forth in Section 6-204
(Gratuities) of the Mississippi Personal Service Contract Rules and Regulations.
PROCUREMENT REGULATIONS

The contract shall be governed by the applicable provisions of the Personal Scrviee Contract

Review Board Regulations, 4 copy of which is available al 210 Hast Capitol, Suite 800, Jackson,
M8, for inspection, or downloadable al www.mspb.ms.gov.
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COMPLIANCE WITH LAWS

The contructor understands that the [Stae] is an cqual opportunily cmpfoyer and therefore,
maintains a policy which prohibits unlawful discrimination based on race, color, creed, sex, age,
national origin, physical handicap, disability, genetic information, or any other consideration
made unlawful by lederal, State, or local laws.  All such discrimination 1s unfawful and the
contractor agrees during the term of the agreement that the contractor will strictly adhere to this
policy in its employment practices and provision ol services. 'The contractor shall comply with,
and all activities under this agrecment shall be subject to, all applicable lederal, State of
Mississippi. and Jocal laws and repulations, as now existing and as may be amended or moditied.

(Language substantially similar 1o the following clause shall be inserted in all Mississippi
contracts requiring Personal Service Contract Review Board approval.)

STOP WORK ORDER

(1) Order 1o Stop Work: The procurcment officer, may, by writlen order to the contractor at any
time, and without notice 1o any surcty, require the contractor to stop all or any part of the
work catled for by this contract. This order shall be for a specificd period not exceeding 90
days aficr the order is delivered to the contractor, unless the partics apree to any [(urther
period. Any such order shall be identificd specifically as a stop work order issued pursuant
to this clause. Upon receipt of such an order, the contractor shall [orthwith comply with its
terms and take all reasonable steps to minimize the occurrence of costs allocable to the work
covered by the order during the period ol work stoppage. Before the stop work order expires,
or within any (urther period to which the parties shalfl have agreed, the procurcment officer
shall either:

(a) cancel the stop work ovder; or,

(b) torminate the work covered by such order as provided in the Termination for Default
Clausc or the Termination {or Convenicnee Clause of this contract.

(2) Cancellation or Expiration of the Order: If a stop work order issucd under this clause 1s
canceled at any time during the pertod speeificd in the order, or il the period of the order or
any extension ihercof cxpires, the contractor shall have the right to resume work,  An
appropriate adjustment shalf be made in the delivery schedule or contractor price, or both,
and the conlract shall be modified in writing accordingly, if:

(a) the stop work order results in an increase in the time required for, or in the contractor’s
cost properly allocable to, the performance ol any part of this contract; and,

(b) the cantractor asserts a claim for such an adjustment within 30 days after the end ol the
period of work stoppage; provided that, if the procurement olficer decides that the (aets
justily such action, any such claim asserted may be received and acted upon at any time
prior to [inal payment under this contract.

PSCRB Rules amd Regulations Manuai Page 143 Lifective Date 2/)3/2014



(3) Terminution of Stopped Work: 1f a stop work order is not canceled and the work covered by
such order is terminated (or default or convenience, the reasonable costs resulting from the
stop work order shall be allowed by adjustment or otherwisc.

(4 Adjustments of Price: Any adjustment in contract price made pursuant to this clause shall be
determined in accordance with the Price Adjustment Clause of this contract.

E-PAYMENT

Contractor agrees Lo accept all payments in United States currency via the State of Mississippi’s
clectronic payment and remittance vehicle. The ageney agrees to make payment in accordance
with Mississippi law on “limely Payments for Purchases by Public Bodics,” Mississippi Code
Annotated §31-7-301, er seq., which generally provides for payment of undisputed amounts by
the ageney within forty-five (43) days of receipt of invoicc.

E-VERIFICATION

Contraclor represents and warrants that it will ensure its compliance with the Mississippt
Fmployment Protection Act, Mississippi Code Annotated §§71-11-1 and 71-11-3, and will
register and participate in the status verification system [or all newly hired employees. The term
“employee” as used herein meuns any person that is hired to perform work witlun the State of
Mississippi. As used herein, “stalus verification system™ means the llegal Tmmigration Reform
and Immigration Responsibility Act of 1996 that is operated by the United Stales Department of
Homeland Securily, also known as the H-Verify Program, or any other successor eleetronic
verification system replacing the E-Verily Program. Contractor agrees to maintain records of
such compliance and, upon request of the Stale, to provide a copy of each such verification to the
State. Contractor further represents and warrants that any person assigned to perform services
hercafter meets the employment cligibility requircments of all immigration laws of thesc
warrantics, the breach of which may subject Contractor to the following:

(1) termination of this Agreement and incligibility for any statc or public coniract in Mississippi
for up to three (3) years with notice of such cancellation/termination being made public;

{2) the loss of any license, permit, certification or other document granted to Contractor by an
agency, department or governmental entity for the vight o do business in Mississippi for up
to one (1) vear; or,

(3) both~-in the eveni of such termination/cancellation, Contractor would also be Hable [or any
additional costs incurred by the State due to Contract cancellalion or loss of license or permit.

TRANSTPARENCY

This contract, including any accompanying exhibits, attachments, and appendiecs, is subject 1o
the “Mississippi Public Records Act of 1983,” codificd as scction 25-61-1 ct scq., Mississippi
Code Amotaled and  exceptions found in Section 79-23-1 of the Mississippt Code Annotated
(1972, as amended). In addition, this contract is subject {0 the provisions of the Mississipp
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Accountability and Transparcney Act of 2008 (MATA), codified as Section 31-7-13 of the
Mississippi Code Ammotated (1972, as amended). Unless exempted from discloswre duc to a
court-issued protective order, this contract is required to be posted to the Department of Uinance
and Adminisiration’s independent agency contract website for public access. Prior (o posting the
contract to the websile, any information identified by the Contractor as trade scercts, or other
proprietary information including confidential vendor information, or any other information
which is requircd confidential by state or federal law or outside the applicable freedom of
information statutes will be redacied.

Contracts, excepl those for contract workers paid in SPAHRS or for contractors exempled from
this rule, must include the following languagpe;

PAYMODK

Payments hy stale agencics using the Statewide Automated Accounting System (SAAS) shall be
made and remittance information provided clectronically as directed by the State. These
payments shall be deposited into the bank account of the Contractor’s choice. The btate, may at
its sole diserction, require the Contractor o submit invoices and supporting documentation
electronically at any time during the term of this Agreement. Coniractor understands and agrees
that the State is exempt from the payment of taxes. All payments shall be in United States

CUTTCNCY.
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APTENDIX T
Required Clauses in REP's and IFB’s

The [ollowing clavses are required when sohiciting bids or proposals for personal or professional
services, These requircments are found throughout the Regulations but are collected here for
ease of relerence.

Note: Words appearing in brackets [ J" may be substituted for the appropricie slule agency
reference.

APPLICABLE ILAW

The contract shall be governed by and construed in accordance with the laws of the Stale ol
Mississippi, excluding its conflicts of laws provisions, and any liligation with respect thereto
shall be brought in the courls of the State. The contractor shall comply with applicable federal,
state and local laws and regulattons.

(1he following clause, or one substuntially similar, shall be required in RIFP's or [I8's which
seek multi-term contractual agreements.)

AVATLIBILITY OF FUNDS

It iy expressly understood and agreed that the obligation of the [State] to proceed under this
agreement is conditioned upon the appropriation of funds by the Mississippi Stale Legislaturc
and the receipt of statc and/or federal funds. [I the funds anticipated for the continuing
fulfillment of the agreement are, at any time, nol forthcoming or insufficient, either through the
failure ol the federal government to provide funds or of the Staic of Mississippl to appropnate
funds or the discontinuance or material alteration of the program under which funds were
provided or if funds are nol othcrwise available to the [State], the |State| shall have the right
upon ten (10) working days writlen notice to the contractor, to terminale this agrecment withouwt
damage, penalty, cost or expenscs o the [State] of any kind whaisoever. The effective date of
termination shall be as specilied in the notice of termination.

PROCUREMENT REGULATIONS

The contract shall be poverned by the appheable provisions of the Dersomal Service Contract
Review Board Regulations, a copy of which is available at 210 Last Capitol Street, Suiie 800,
Jackson, M8, [or inspcetion, or downloadable al www.msph.ms.gov.

COMPLIANCE WITH LAWS

The contractor understands that the |State] is an equal opportunmity cmployer and therefore,
maintains a policy which prohibits wiawful discrimination based on race, color, creed, sex, age,
national origin, physical handicap, disability, genctic information, or any other consideration
made unfawlul by federal, State, or local laws.  All such discrimination is unlawld and the
contractor agrees during the term of the agreement that the contractor will strictly adbere (o (this
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policy in its employment practices and provision of services. The contractor shall comply with,
and all activities under this agreement shall be subject to, all appheable federal, State of
Mississippi, and local laws and regulations, as now cxisting and as may be amended or modified,

(Tanguage substantially similar to the following clause shall be inserted in all REP's and LMB's
seeking contracts which require Personal Service Contract Review Board approval.)

STOP WORK ORDER

(1) Order to Stop Work: 'The procurement officer, may, by written order to the contractor at
any time, and without notice to any surety, require the contractor to stop all or any part of the
work called for by this contract. ‘This order shall be (or a specified period not exceeding 90
days afler the order i3 delivered to the contractor, unless the parties agree to any lurther
period. Any such order shafl be identified specilically as a stop work order issued pursuant
to this clause. Upon receipt of such an order, the contractor shall forthwith comply with its
terms and take atl reasonable steps to minimize the oceurrence of costs allocable o the work
covered by the order during the period of work. stoppage. Belore the stop work order expives,
or within any further period (o which the parties shall have agreed, the procurement oflicer
shall cither:

(a) cancel the stop work order; or,

(b) terminate the work covered by such order as provided in the Termination for Default
Clause-or the ‘Termination for Convemence Clausc of this contract,

(2) Cancelation or Expiration of the Order: 11" a stop work order issued under this clausc is
canceled at any time during the period specified in the order, or if the period of (he order or
any extension (hereof cxpircs, the contractor shall have the right to resume work.  An
appropriate adjustment shall be made in the delivery schedule or contractor price, or both,
and the contract shall be modified in writing accordingly, 1[:

(a) the stop work order results in an increase in the time required for, or in the contractor’s
properly allocable o, the performance of any part of this contract; and,

(b) the contractor asserts a claim lor such an adjustment within 30 days aficr the cnd of the
period of work stoppage; provided that, if the procurement officer decides that the facts
justify such action, any such claim asserled may be received and acted upon al any time
prior to final payment under this contract.

(3) Termination of Stopped Worlk: 1f a stop work order is not canceled and the work covered
by such order is terminated for default or convenience, (he reasonable costs resulling Irom
the stop work order shall be allowed by adjustment or otherwise.

REPRESENTATION REGARDING CONTINGENT FEES

The contractor represents that it has not retained a person to solicit or sccure a State conlract
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upon an agrecment or understanding for a commission, percentage, brokerage, or contingent (ee,
except as disclosed in the contractor’s bid or proposal.

REPRESENTATION REGARDING GRATUITTES

The bidder, offeror, or conlractor represents that il has not violated, is notl violating, and
promises that it will not violate the prohibition against gratuitics set forth in Scction 6-204
(Gratuitics) of the Mississippi Personal Service Conlract Rules and Regulations.

ACKNOWLEDGMENT OF AMENDMENTS

Bidders shall acknowledge receipt of any amendment 1o the solicitation by signing and relurning
the amendment with the bid, by identifying the amendment number and date i the space
provided for this purpose on the bid form, or by letter, The acknowledament must be reccived
by the Jagency] by the time and at the place specified for receipt of bids.

CERTIFICATION OF INDEPENDENT PRICE DETERMINATION

The bidder certifics that the prices submitted in response to the solicitation have been armived at
independently and without, for the purposc of restricting competition, any consultalion,
communication, or agreement with any other bidder or competitor relating to those prices, the
intention 1o submit a bid, or the methods or [wetors used to calculate the prices bid.

Note: 1The following clause shall be completed and conspicuously placed within the response bid
or proposal,

PROSPECTIVE CONTRACTOR’S REPRESENTATION REGARDING CONTINGENT
FEES

The prospeetive contractor represents as a part of such coniractor’s bid or proposal (hal such
contractor has/has not (use applicable word or words) retained any person or agency on o
percentage, commission, or other contingent arrangement to secure this contract,

E-PAYMENT

Contractor agrees o accept all payments in United States currency via the Stale o Mississippl’s
clectronic payment and remittanee vehicle, The agency agrees to make payment m accordance
with Mississippi taw on “Timely Payments for Purchases by Public Bodies,” Mississippi Code
Annotated §31-7-301, which generally provides for payment of undisputed amounts by the
agency within forty-five (45) days of reeeipt of invoice,

E-VERIFTCATION
Contractor represents and warrants that 11 will cnsure its compliance with the Mississippi

Employment Protection Act, Mississippi Code Amnotated §§71-11-1 and 71-11-3, and will
register and participate in the siatus verification system (or all newly hired employees. The term
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“employee” ag used hercin means any person thatl is hived to perform work within the State of
Mississippi. As uscd horein, “status verification system™ means the legal Immigration Reform
and Tmmigration Responsibilily Act of 1996 that is operated by the United States Department of
Ilomeland Security, also known as the L-Verify Propram, or any other successor cleetronic
verification syslem replacing the E-Verify Program. Contractor agrees Lo maintain records of
such compliance and, upon request of the State, to provide a capy of each such verification lo the
state, Contractor further represents and warrants that any person assigned 1o perlorm services
hereafter meets the employment ehgibilily requirements of all immigration laws of these
warrantics, the breach of which may subject Contractor to the following:

{1) termination of this Agreement and meligibihity {or any state or public contract in Mississipm
for up to three (3) years with nolice of such cancellation/termination being made public;

(2} the loss of any license, permiit, cerlification or other document granted to Contractor by an
agency, department or governmental entity (or the right to do business in Mississippi for up
to one (1) vear; or,

(3) both--in the cvent of such termination/cancellation, Contractor would also be liable for any
additiona) costs incurred by the State due to Contract cancellation or loss of license or permit.

TRANSPARENCY

This contract, including any accompanying exhibits, attachments, and appendices, is subject to
the “Mississippi Public Records Act of 1983, codified as section 25-61-1 ¢t seq., Mississippl
Code Annotaled and  cxceptions found in Section 79-23-1 ol the Mississippi Code Annotated
(1972, as amended). In addition, this contract 1s subject o the provisions of the Mississippi
Accountability and ‘lransparency Act of 2008 (MATA), codified as Scetion 31-7-13 of the
Mississippi Code Annotated (1972, as amended), Unless exempted from disclosure due to a
court-issucd protective order, this contract is required 1o be posted to the Department of Finance
and Administration’s independent agency contract webstic for public access. Prior {o posting the
contract to the website, any information wdentified by the Contractor as trade secrets, or other
proprictary information including conlidential vendor information, or any other information
which is required confidential by state or [ederal law or outside the applicable (reedom of
information statules will be redacted.

Contracts, except those for contract workers paid in SPAHRS or for contractors exempied from
this rule, must include the following language:

PAYMODE

Paymenis by state agencics uging the Statewide Automated Accounting System (SAAS) shall be
made and remittance information provided cleetronically as direcied by the State. These
payments shall be deposited into the bank account of the Contractor’s choice, The State, may at
its sole discretion, require the Contracior to submit invoices and supporting docurmentation
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clectromeally at any time during the term of this Agreement. Contractor understands and aprecs
that the State 15 exempt {from the payment of taxes. All payments shall be in United States
curreney.
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APPENDIX I
Clauses Available for Use in Serviee Contracts

Appendix F includes (alphabetically by title) various service contracting clauses which are
available for use. Many clauscs require the inclusion of additional information. A word or
phrase in square brackets indicates that the information identified is to be mseried (e.g., [fime/,
[date]). Clarifications of clauses are in parentheses within or at the end ol the clause. These are
discretionary and the agency is neither required to use them nor prohibited from using others
which are not inciuded in this appendix.

ALTERNATIVE BIDS

Bidders offering service delivery methods other than those permiited by the scope ol work may
submit a separate cnvelope clearly marked “Allemative Bid”, Allemative bids will be decmed
non-responsive and will not be congidered [or award.  All such responses will; however, be
examined prior to award. Such examination may result in cancellation ol all bids received Lo
permit rewriting the scope of work to include the alternative method, or the altcrnative method
may be considered for future requirements of the fagency/.

ANTIL-ASSIGNMENT/SUBCONTRACTING

The contractor acknowledees that it was scleeted by the $State to perform the scrvices required
hereundet based, in parl, upon the coniractor’s special skills and expertise. The contractor shall
not assign, subcontract, or otherwise transfer this agrcement, in whole or in parl, without the
prior written consent of the State, which the State may, in its sole diserction, approve or deny
without reason. Any attempled assignment or transfer of ils obligations without such consent
shall be null and void. No such approval by the State of any subcontract shall be deemed in any
way (o provide for the incurrence of any obligation of the Stale in addition to the total fixed price
agreed upon In this agreement. Subcontracts shall be subject to the terms and conditions ol this
agreement and Lo any conditions of approval that the State may deem ncecssary. Subject to the
forcgoing, this agreement shall be binding upon the respective successors and assigns of the
partics.

ANTITRUST

By entering into a contract, the contractor conveys, sells, assigns, and transfers to the fagency]
all rights, fitles, and interest it may now have, or hercafter acquire, under the antitrust Taws of the
United States and the State (hat relate to the particular poods or services purchased or acquired
by the [agency/ under said contract,

APPROVAL

Tt is understood thatl this contract requires approval by the Porsonal Service Contract Review
Board. If this contract is not approved, it is void and no payment shall be made hereunder.
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ATTORNEY’S FEES AND EXPENSES

Subject to other terms and conditions of this apreement, in the event the contractor defaults in
any obligations under (his agreement, the contractor shall pay to the State all costs and cxpenses
(including, without limitation, investipative fees, courl costs, and altorncy’s fees) incurred by the
State in enforeing this agreement or otherwise reasonably related thereto. Contractor agrees that
under no circumstances shall the customer be obligated to pay any attorney’s fees or costs of
legal action to the contractor.

AUTHORITY TO CONTRACT

Contractor warrants: (2) that it is a validly organized business with valid authority to enler into
this agreement; (b) that it is qualified to do business and in good standing in the State of
Mississippi; (¢) that entry into and performance under this agreement i not restricted or
prohibited by anvy foan, sccutity, financing, coptractual, or other agreement of any kind; and, (d)
notwithstanding any other provision of this agreement to the contrary, that there are no exisling
legal procecdings or prospective legal proceedings, cither voluntary or otherwise, which may
adversely affect its ability to perform its obligations under this agreement.

CHANGE IN SCOI'lE OF WORK

The [ugency/ may order changes in the work consisting of additions, deletions, or other revisions
within the general scope of the contract. No claims may be made by the contractor that the scope
of the projcet or of the contractor’s services has been changed, requiring changes (o the amount
of compensation to the contractor or other adjustments to the coniract, unless such changes or
adjustments have been made by written amendment to the contract signed by the Jagency/ and
the contractor.

1" the contractor believes that any particular work s not within the scope of the project, 15 a
matcrial chanpe, or will otherwise require more compensation to the contractor, the contractor
must immediately potify the fagency/ in writing of this belief. TIf the [fagency/ believes that the
particular work is within the scope of the contract as writlen, the contractor will be ordered to
and shall continue with the work as changed and at the cost stated (or the work within the
comlract.

CLAIMS BASED ON A P'ROCUREMENT OFFICER’S ACTIONS OR OMISSTONS

(1) Notice of Claim. Tf any action or omission on the parl of a procurement officer or designee
of such officer requiring performance changes within the scope of the contract constitutes the
basis for a claim by the contractor [or additional compensation, damages, or an cxiension of
time for completion, the contractor shall continue with performance of the contract in
compliance with the directions or orders of such officials, but by so doing, the contractor
shall not be deemed to have prejudiced any clam (or additional compensation, damages, or
an exlension ol time {or completion; provided:

{a) the contractor shall have given written notice to the procurement officer or designec of
such officer:
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i. prior to the commencement of the work involved, il at that time the contractor
knows of the ocourrence ol such action or omission;

i, within 30 days after the contractor knows of the occurrence of such action or
omission, 11 the contractor did not have such knowledge prior 1o the commencement
of the worl; or,

iif, within such [urther time as may be allowed by the procurement officer in writing.

T'his notice shall state that the contractor regards the act or omission as a reason  which
may chtitle the conlractor 1o additional compensation, damages, or an extension ol time.
The procurement officer or designee of such officer, upon reeeipt of such notice, may
reseind such action, remedy such omission, or take such other steps as may be decmed
advisable in the discretion of the procurement officer or designee of such officer;

(b) the notice required by subparagraph (i) ol this paragraph describes, as cleatly as
practicable at the time, the rcasons why the conlractor believes thal additional
compensation, damages, or an cxtension of time may be remedies to which the contractor
is cotitled: and,

(¢) the contractor maintains and, upon request, makes available to the procurement olficer
within a rcasonable time, detailed records to the extent practicable, of the clumed
additional costs or basis for an exlension of time in connection with such changes.

(2) Limitation of Clause. Nothing contained hercin shall excuse the contractor from
compliance wilh any rules of law precluding State officers and contraciors from acting in
collusion or bad {with in issuing or performing change orders which arve clearly not within the
scope of the confract.

(3) Adjustment of Price. Any adjustment in the contract price made pursuant to this clause
shall be determined in accordance with the Price Adjustment Clause of this contract.

CONFIDENTIAL INFORMATION

“Confidential  Information” shall mean: (a) thosc materials, documents, data, and other
information which the contractor has designated in writing as proprictary and confidential; and,
(b) all data and information which the contractor acquites as a result of its contact with and
alforts on behalf of the customer and any other information designated in writing as conlidential
by the State. Rach parly 1o this agreement agrees Lo the (ollowing:

(1} to protect all confidential information provided by onc party to the other;

(2) to treat all such confidential information as confidential w the cxtent that confidential
reatment 18 allowed under State and/or federal law; and,

(3) except as otherwise required by law, not to publish or disclose such information to any third
party without the other parly’s writlen permission; and,
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(4} to do so by using thosec methods and procedures normally used (o protect the party’s own
confidential information,

Any liability resulting from the wrong(ul disclosure of conhidential information on the part of the
conlraclor or ity subcontractor shall rest with contractor.  Disclosure of any confidential
information by (he contractor or its subcontractor without the express wrilten approval ol the
customer shall result in the immediate termination of this agreement.

CONFIDENTIALITY

Notwithstanding any provision to the contrary contained herein, it is recognized that fagency/ s
a public agency of the State of Mississippi and is subject 10 the Mississippi Public Records Act,
Mississippi Code Annotated §25-61-1, ¢ seg. I a public records request is made for any
information provided 1o fagency/ pursuant 1o the agreement, [ageacy/ shall promptly notify the
disclosing parly ol such request and will respond to the request only in accordance with the
procedures and limitations sct forth in applicable law., The disclosing party shall prompily
institute appropriate legal proccedings to protect its information, No parly (o the agreement shall
be liable to the other party for disclosures of inlormation required by court order or required by
law.

CONTRACTOR PERSONNEL

The Jagency/ shall, throughout the life of the contract, have the right of reasonable rejection and
approval of staff or subcontractors assigned (o the work by the contractor. 11 the Jagency/
reasonably rejects stafl” or subcontractors, the contractor must provide replacement staff or
subcontractors salisfuactory to the Jagency/ m a timely manner and at no additional cost to the
[agency].  The day-to-day supervision and control of the contractor’s employees and
subcontractors s the sole responsibility of the contractor.

COPYRIGHTS

Contractor agrees thal fugency/ shall determine the disposition of the title to and the rights under
any copyright by contractor or employees on copyrightable material first produced or composed
under (his agreement. Further, contractor hereby grants to fagency] a royalty-iree, nonexclusive,
irrevocable license to reproduce, translate, publish, use and dispose of] and (o authonze others Lo
do so, all copyrighted {(or copyrightable) work not {irst produced or composed by contractor in
the performance of this agreement, but which s meormporated m the material furnished under the
agreemenl, This grant 1s provided that such license shall be only to the cxtent contractor now
has, or prior to the completion of full final scttlements of agreement may acquire, the right to
grant such license withoul becoming liable to pay compensation to others solely becavse of such
grant.

DEBARMENT AND SUSPENSION
'The contractor certifies to the best of its knowledye and belief, that it:
{1y 1s not presently debarred, suspended, proposed for debarment, declared ineligible, or
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voluntarily excluded from covered transaction by any Federal department or agency or any
political subdivision or agency of the Stale ol Mississippi;

(2) has not, within a three year period preceding this proposal, been convicted ol or had a civil
judgment rendered against it for conunission of [raud or a criminal offense in connection
with obtaining, afttempting 1o obtain, or performing a public (Federal, Stale, or local)
transaciion or contract under a public transaction,

(3) has not, within a three year period preceding this proposal, been convicted of or had a civil
judgment rendered against it for a violation of Federal or State antitrust statutcs or
commission of cmbezzlement, thelt, forgery, bribery, fulsilication or destruction of records,
making (alsc statements, or recelving stolen property;

(4) is not presently indicted for or otherwise criminally or civilly charped by a governmental
entity (Federal, State or local) with commission of any of these offenses enumeraled in
paragraphs (wo (2) and (3) of this certification; and,

(5) has not, within a threc year period preeeding this proposal, had onc or more public
transactions (Federal, State, or local) tlenminated for cause or defuull.

DISCLOSURE OF CONFIDENTTAL TNFORMATION

In the cvent that either party to this agreement recetves notice that a thrd party roquests
divulgenee of confidential or otherwise protected information and/or has scrved upon it a
subpocna or other validly issucd administrative or judicial process ordering divulgence ol
confidential or otherwisc protected infirmation that party shall prompily inform the other party
and thereafter respond in conformity with sach subpoena to the extent mandated by law. This
section shall survive the termination or completion of this agreement. The parties agrec that this
section 1% subjeet to and superseded by Mississippi Code Annotated §25-01-1, ef seq.

EXCEPTIONS TO CONFIDENTIAL INFORMATION

Contractor and the State shall not be obligated to treat as conlidential and proprielary any
information disclosced by the other party (“disclosing party™) which:

(1) is vightfully known to the recipient prior to negoliations leading to this agreement, other than
information obtained in conlidence under prior engagements;

(2) is generally known or casily ascertainable by nonparties of ordinary skill in the business of
the customer;

(3} is rcleased by the disclosing party to any other person, firm, or cntity (including
povernmental agencies or burcaus) without resiriction;

(4) is independently developed by the recipiont without any reliance on confidential information;
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(5) is or later becomes part of the public domain or may be lawlully obtained by the State or the
contractor from any nonparty; or,

{6) 15 disclosed with the disclosing party’s prior written consent.

FERRORS IN EXTENSION

If the unit price and the exiension price are al variance, the umit price shall prevail,
FAILURE TO DETLIVER

In the cvent of failure of the contractor Lo deliver services in accordance with the contract terms
and conditions, the fagency/, aller due oral or wrillen notice, may procure the services from
other sources and hold the confractor responsibie for any resulting additional purchase and
admimstralive costs. 'This remedy shall be in addition to any other remedies that the [ugency/
may have.

FAILURE TO ENFORCE

Fuilure by the [fugency/ at any time to cnforce the provisions of the contract shall not be
construed as a waiver of any such provisions. Such failure to enforce shall not affect the validity
of the contract or any part thereof or the right of the [agency/ o enloree any provision at any
time in accordance with its terms.

FINAL PAYMENT

Upon satisfactory completion ol the work performed under this contract, as a condition before
final payment under (s contract, or as a tormination settlement under this contract, the
contraclor shall execute and deliver to the fagency/ a release of all claims agwinst the State
arising under, or by virtuc of, the contract, cxcept claims which are specifically exempted by the
contractor to be sct forth therein, Unless otherwise provided in this contract, by state law, or
otherwise expressly agreed to by the parties in this contract, final payment under the contract or
scitlement upon termination of this contract shall nol constitute waiver of the State’s claims
against the contractor under this contract,

FORCE MAJEURIE

Fach parly shail be cxeused from performance for any period and (o the exlent that it is
prevented [fom performing any oblipation or service, in whole or in part, as a resull ol causcs
beyond the reasonable control and withoul the faull or negligence of such party and/or its
subcontractors. Such acts shall mclude without Emitation acts of God, sirikes, iockouts, riots,
acts of war, epidemics, governmental regulations superimposed after the fact, fire, earthquakes,
floods, or other natural disasters (“loree majeure cvenls™).  When such a cause arises, the
contractor shall notify the Siate immediately in writing of the cause of its inability to perform,
how it affects 1ts perlormance, and the anticipated duration of the inability to perform. Delays in
delivery or in meeting completion dates duc to forece majeure events shall automatically extend
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such dates for a period equal 1o the duration ol the delay caused by such cvents, unless the State
delermings it to be in ity best interest to terminate the agreement.

HIPAA COMPLIANCE

Contractor agrees o comply with the “Administrative Simplification” provisions ol the Health
Insurance Portability and Accountlahility Act of 1996, including clectronic data interchange, code
sets, identifiers, scourity, and privacy provisions, as may be applicable to the services under this
contraci.

INDEMNIF¥ICATION

T'o the fullest exient allowed hy law, the contractor shall indemnify, defend, save and hold
harmless, protoct, and exoncrate the Agency, ils commissioners, board members, officers,
employces, agents, and representatives, and the State of Mississippi from and against all claims,
demands, liahilities, suits, actions, dwmages, losscs, and costs of cvery kind and nature
whatsoever including, without limitation, court costs, investigative foes and expenscs, and
attorney’s fees, arising oul ol or causcd by the contractor and/or its partners, principals, agents,
emplovees and/or subcontractors in the performance of or failure to perform this agreement. n
lhe State’s sole discretion, the contractor may be allowed to control the defense of any such
claim, suit, ete. In the event the contractor defends said claim, suit, ete., the contractor shall use
legal counsel accepluble to the State, The contractor shall be solely responsible for all costs
and/or expenses associated with such delense, and the State shall be entitled to participate in said
defense. The contractor shall nol settle any claim, suil, ele. without the State’s concurrence,
which the State shall not unreasonably withhold.

INDEMNIFICATION (for contracts between two state agencies or entities)

The contractor’'s tort liahilily, as an entily of the Statc of Mississippi, 18 determined and
controlled in accordance with Mississippi Code Annotated §11-46-1, er seq., including all
defenses and exceplions contained therein, Nothing in this agreement shall have the elfect of
changing or allering this liability or of eliminating any defense available to the State under
statutc.

INDEPENDENT CONTRACTOR STATUS

The contractor shall, atl all times, be regarded as and shall be legally considered an independent
contractor and shall at no time act as an agent for the State. Nothing contained herein shall be
deemed or construed by the State, the conlractor, or any thivd parly as crcating the relationship of
principatl and agent, master and servant, partners, joint venturcs, cmployer and employee, or any
similar such rolationship between the State and the contractor. Neither the method of
computation of fees or other charges, nor any other provision contained herein, nor any acts of
(the State or the contractor hercunder creates, or shall be deemed 1o create a relationship other
than the indopendent relationship of the State and the contractor. The contractor’s personnel
shall not be deemed in any way, directly or indircetly, expressly or by implication, o be
employees of the State. Neither the contractor nor its ecmployees shall, under any clrecumstances,
be considered servanis, agents, or employees of the Jagency], and the [agency] shall be al no
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time legally responsible for any negligence or other wrongdoing by the contractot, its servants,
agents, or cmployees. The fagency] shall not withhold from the contract payments (o the
contractor any federal or State unemployment taxes, federal or Stale income taxes, Social
Security tax, or any other amounts for benefits to the contractor. Further, the fagency] shall not
provide 0 the contractor any insurance coverage or other benefits, including Worker's
Compensation, normally provided by the State for its employees.

INFRINGEMENT INDEMNIFICATION

The contractor warrants that the malerials and deliverables provided to the customer under this
agreemen, and their use by the customer, will not infringe or constitute an infringement of any
copyright, patent, trademark, or other proprietary right.  Should any such tems become the
subjoct of an infringement claim or suit, the contractor shall defend the mfringement action
and/ar oblain lor the customer the right to continue using such ilems. Should the contractor fail
to obtain [or the customer the right (o use such items, the contractor shall suitably modily them
to make thom non-infringing or substitute equivalent software or other items at the contractor’s
expensc. 1o the event the above remedial measures cannot possibly be accomplished, and only m
that cvent, the conlractor may require the customer to discontinue using such items, in which
casc the contractor will refund to the customer the fees previously paid by the customer for the
items the customer may no longer use, and shall compensate the customer for the lost value of
the infringing part to the phase in which it was vsed, up o and including the contract price for
said phasc. Said refund shall be paid within ten (10) working days of notice to the customer to
discontinue said use.

Scope of Indemnilication: Provided that the State promptly notifies the contractor in writing o [
any alleged inlringement claim of which it has knowledge, the comtractor shall defend, al its own
expense, the State against, and pay all costs, damages and attorney fees that a court finally
awards lor infringement based on the programs and deliverables provided under this agreement.

INSURANCE

The contractor represents that it will maintain workers’ compensation insurance which shall
nure to the benefit of alt the contractor’s personnel provided hereunder, comprehensive general
liability or professional hiability insurance, with minimum limits of’ § _ peroccurrence
and fidelity bond insurance with minimum limits of § . All general Hability,
professional liability and fidelity bond insurance will provide coverage to the [agency/ as an
additional insured. The fagency] reserves the right to request rom carriers, certificates of
insurance regarding the required coverage. lnsurance carriers must be licensed or hold a
Certificate ol Authority from the Mississippi Department of Tnsurance.

INTEGRATED AGREEMENT/MERGER

This agreement, including all contract documents, represents the entire and nlegrated agreement
between the parties hercto and supersedes all prior negotiations, representations or agreements,
irrcspective of whether written or oral, This agreement may be altered, amended, or modified
only by a written document execuled by the State and the contractor. The contractor
acknowledges that it has thoroughly read all contract documents and has had the opportunity (o
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receive competent advice and counsel necessary [ov it to form a full and complete understanding
of all rights and obligations herein.  Accordingly, this agreement shall not be construed or
interpreled in favor of or against the Stale or the contractor on the basis ol draftsmanship or
preparation hereol.

LIQUIDATED DAMAGILS

With Lermination for Defndt Clause: The (ollowing clavse is authorized [or use in scrvice
contracts when it is difficult to determine with rcasonable accuracy the amount of damage Lo the
State due to delays caused by late contractor performance or nonperformance and the contract
containg the termination for defaudt clause set forth in Section 4-101.05.

Liquidated Namages

When the contractor is given nolice ol delay or nonperformance as specified in
Paragraph (1) (Default) of the Termination for Default Clause of this contract and
[4ils to cure in the time specilied, the contractor shall be hable for damages for
delay in the amount of §_ per calendar day {rom date set for cure
until cither the State reasonably obtains similar services if the contractor is lermn-
nated for default, or until the contractor provides the services if the contractor 13
not terminated f(or default.  To the extent that the contractor's delay or
nonperformance is excused under Paragraph (4) (Excusce for Nonperformance or
Delayed Performance) of the Termination for Default Clause ol this contract,
Jiguidated damages shall not be due the State. The contractor remains liable for
damages caused other than by delay.

Tn Other Sitwations: If the contraci will not have a termination for Default of Clause or the
liguidated damages are to be asscssed for reasons other thun delay, the head of purchasing,
ageney may approve the use of any appropriate liguidated damages clause.

MODIFICATION OR RENEGOTIATION

This agreement may be modified only by written agreement signed by the parties hereto. The
partics agree to renegotiate Lthe agreoment if federal and/or State revisions of any applicable laws
or rcgulations make changes n this agreement necessary.

NO LIMITATION OF LIABILITY

Nothing in this agrcement shall be mterpreted as excluding or linmting any tort liability of the
contractor for harm caused by the intentional or veckless conduet of the contractor or for
damages incurred through the negligent performance ol duties by the contractor or the delivery
of products that are defective due to negligent construetion.

NOTICES

All notices required or permitted to be given under this agreement must be in writing and
personally delivered or sent by certified United States mail, postage prepaid, return receipt
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requested, 10 the party to whom the notice should be given at the address sel [orth below. Notice
shall be deemed given when actuaily received or when refused. The parties agree to promptly
notily each other in writing of any change of address.

L'or the contractor: name, ltle, contractor, address
For the ageney: name, title, agency, address
NON-SOLICITATION OF EMPLOYTEES

Each party to this agreement agrecs not to employ or o sohcit {for employment, directly or
indirectly, any persons in the full-time or part-time employment of the other parly until at [cast
six (6) months afler this agreement terminates unless mutually agreed to in writing by the State
and the contractor.

ORAL STATEMENTS

No oral statement of any person shall modily or otherwise affect the (erms, conditions, or
specilications stated in this contract. Al modifications to the contract must be made (n writing
by the fagency/ and agreed to by the conlractor.

OWNERSHIP OF DOCUMENTS AND WORK PAPERS

[Agency] shall own all documents, files, reporls, work papers and working documcntation,
electronic or otherwise, created in connection with the project which 1s the subject of this
agreement, cxcept for the contractor’s internal administrative and quality assurance files and
internal project correspondence. The contractor shall deliver such documents and work papers to
Jagency] upon termination or completion of the agreement. The forcgoing notwithstanding, the
contractor shall be entitled 1o retain a set of such work papers for its files. The contractor shall
be entitled Lo use such work papers only alter receiving written permission from /agency/ and
subject (o any copyright protections.

PATENTS AND ROYALTIES

The contractor covenants o save, defend, keep harmless, and indemnify the fageney/ and all of
its officers, departments, agencies, agents, and cmployees from and against all claims, loss,
damage, injury, fines, penalties, and cost--mcluding court costs and allomey’s fecs, charpes,
Hability, and cxposure, however causcd--for or on account of any copyright or patented or
unpatented invention, process, or article manufactured or used in the performance of the contract,
including its use by the fagency/ 1f the contractor uses any design, device, or material covered
by patent or copyright, it is mutually agreed and understood without cxeeption that the contract
price includes all royaltics or costs arising from the use of such design, device, or maienals in
any way in the work.
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PAYMENT

Contractor agrees to accept all payments in United States currency via the State ol Mississippl’s
clectronic payment and remiltance vohicle, [dgency/ aprees to make payment m accordance
with Mississippi law on “Timely Payments for Purchases by Public Bodics,” Section Mississippl
Code Annolated §31-7-301, el seq., which generally provides for payment of undisputed
amounts by fagency/ within forty-live (45) days ol receipt of invoice.

PRICEK ADJUSTMENT

(1) Price Adjustment Methods. Any adjustments in contract price, pursuant Lo & clause in this
comiract, shall be made in one or more of the following ways:

(a) by agrcement on a [(ixed price adjustment before commencement of the additional
performance;

(b} by unit prices specified in the contract;

(¢) by the costs attributable to the event or situation covered by the clausc, plus appropriate
profit or fee, all as speciiied in the contract; or,

(d) by the price escalation clause.

(2) Submission of Cost or Pricing Data. 'The contractor shall provide cost or pricing data for any
price adjusiments subject Lo the provisions of Scetion 3-403 (Cost or Pricing Dala) of the
Mississippi Personal Service Contract Procurement Regulations.

PRIORITY

The contract consists of this agreement, the request for proposal [mumber/ (hercinafter relerred
to as RIP and altached as Schedule | 1), and (he response proposal by [eontractor] dated
[date] (hereiafter referred to as Proposal and altached as Schedwle {_ ). Any ambiguitics,
conflicts or guestions of interpretation of this contract shall be resolved by first, reference to this
agreement and, if sill unresolved, by relerence to the RFP und, if still unresolved, by reference
to the proposal, Omission of any term or obligation from this agrecment or altached Schedules
b Jor| ] shall not be deemed an omission from this contract if such term or
obligation is provided for elsewhere in this contract.

QUALITY CONTROL

The contractor shall institute and maintain throughout the contract period a properly documenied
quality control program desipned to ensurc that the services arc provided at all times and in all
respeets in accordance with the contract. The program shall inelude providing daily supervision
and conducting frequent inspections of the contractor’s staff and ensuring that accurate records
arc maintained deseribing the disposition of all complaints. ‘The records so crcated shall be open
{o inspection by the [agency/.
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RECORD RETENTION AND ACCESS TO RECORDS

Provided the contractor is given reasonable advance wrillen notice and such inspection js made
during normal business hours of the contractor, the Stale or any duly authorized representatives
shall have unimpeded, prompl access to any of the contractor’s books, documents, papers, and/or
records which arc maintained or produced as a result of the project (or the purpose of making
audits, cxaminations, excerpts, and transcriptions, All records related to this agreement shall be
relained by the contractor for three years alior final payment is made under this agreement and
all pending matlers are closed; however, if any audit, Hitigation or other achion arising out of or
related n any way to this project is commenced before the end of the three year peniod, the
records shall be retained for one vear after all issues arising out of the action are finally resolved
or unlil the end of the three year period, whichever is later,

RECOVERY OF MONEY

Whenever, under the contract, any sum of money shall be recoverable from or payable by the
combractor to the fagency/, the same amouni may be deducled from any sum duc to the
contractor under the contract or under any other contract between the contractor and the
Jagency]. The rights of the [fagency/ arc in addition and without prejudice Lo any other right the
fagency] may have to claim the amount of any loss or damage suffered by the [agency/ on
account of the acts or omissions of the contractor.

RENEWAL OF CONTRACT
(Use this clause when the contractor cannot decline a renewal.)

The contracl may be renewed al (he diseretion ol the ageney upon writlen niotice to the contractor
at least [number]| days prior to cach contract anniversary date for a period of [number] SUCCCSSive
one-year periods under the same prices, terms, and conditions as m the original contract. The
total number of renewal years permitted shall not exceed [number].

(Use this clause when the contracior has the right to decline the renewal )

Upon written agreement of both parties at least {number] days prior o cach contract anniversary
date, the contract may be rencwed by the fugency/ for a period ol {number] successive onc-year
period(s) under the same prices, terms, and conditions as the original contract. ‘Lhe total
number of renewal years permitted shall not exceed [number.

REQUIREMENTS CONTRACT

During the period of the contract, the contractor shall provide all the scrvice deseribed in the
contract, ‘The contractor understands and agrees that this is a requirements contract and that the
Jagency/ shall have no obligation to the contractor if no services are required.  Any quantities
that arc included in the scope of work reflect the current expectations of the [agency/ for the
period of the contract. The amount is only an cstimate and the contractor understands and agrees
(hat the [agency] is under no obligation o the contractor to buy any amount of the services as a
result of having provided this estimale or of having any fypical or measurable requirement in the
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past. The contractor further imderstands and agrees that the fagency] may require serviees in an
amount less than or in excess of (he cstimated annual contract amount and that the quantity
actually used, whether in excess of the estimate or less than the estimate, shall not give rise to
any claim for compensation other than the total ol the unit prices in the contract for the quantity
aclually used.

RIGHT TO AUDET

The contractor shall maintain such financial records and other records as may be prescribed by
the fagency] or by applicable federal and State laws, rules, and regulations. The contractor shall
refain these records [or a period of three years afier final payment, or until they are audited by
the fagency], whichover event occurs first. These records shall be made availuble during the
term ol the contract and the subsequent three-year period for examination, transcription, and
audit by the Mississippi State Auditor’s Office, its designees, or other authorized bodies.

RIGHT TO INSPECT FACILITY

The Stlale may, at rcasonable tmes, inspect the place of business of & contractor or any
subcontractor which is related (o the performance of any contract awarded by the State.

SEVERABILITY

If anv part of this agreement is declared to be invalid or unenforceable, such invalidity or
unenforceability shall not affect any other provision of the agreement thal can be given effect
without the invalid or unenlorecable provision, and 1o this end the provisions hereol arc
severable.  In such event, the partics shall amend the agteement as necessary to reflect the
original intent of the partics and to bring any invalid or unenforceable provisions in complianece
with applicable law.

STATE PROPERTY

Contractor will be responsible for the proper custody and care of any State-owned property
(urnished for contractor’s usc in connection with the performance ol this agecement.  Contractor
will reimburse the State for any loss or damage, normal wear and (car exeepted.

TERMINATTON FOR CONVENTENCE

(1) Termination. The procurcment officer may, when the interests of the State so Tequire,
lerminate this contract in whole or in part, lor the convenience ol the State. The procurement
officer shall give written notice of the lermination to the contractor specifying the part of the
contract terminated and when termination becomes effective.

(2) Contracior's Obligations. The contractor shall incur no further obligations in connection
with the terminated work and on the date set in the notice of termination the contractor will
stop work 1o the extent specilied. ‘The contractor shall also terminate outstanding orders and
subcontracts as they relate to the terminated work. The contractor shall scttle the liabilites
and claims arising out of the fermination ol subcontracts and orders connected with the
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lerminated work, The procurement officer may dirveet the contractor Lo assign the contractor's
right, title, and interest under terminated orders or subcontracts to the State. The contractor
must still complete the work not terminated by the notice of termination and may incur
obligations as are necessary 1o do so.

TERMINATION FOR DEFATLT

(M

2)

3}

(4)

Default. 1f the contractor refuses or [uils to perform any of the provisions ol this contract
with such diligence as will ensuwre its completion within the time specified in this contract or
any extension thereol, or otherwise fails to timely satisfy the contract provisions, or commits
any other substuntial breach of this contract, the procurcment officer may notify the
contractor in writing of the delay or nonperformance and if not cured in len days or any
longer time specified in writing by the procurcment officer, such officer may terminate the
contractor's right to proceed with the contract or such part of the coniract as to which there
has been delay or a [wilure 1o properly perform. In the event of termination in whole or in
part, the procurement officer may procure similar supplics or services in a manner and upon
terms deemed appropriate by the procurement olficer. The contractor shalt continue perfor-
mance of the contract to the exlent it i3 not terminated and shall be hable for cxeess costs
incurred in procuring similar goods or scrvices.

Contractor's Duiies.  Notwithstanding termination ol the contract and subject to any
directions [rom (he procurement officer, the contractor shall take timely, reasonable, and
necessary action to protect and preserve property in the posscssion of the contractor in which
the Stale has an interest.

Clompensation. Payment {or completed services delivered and accepted by the State shall be
at the contract price. The State may withhold from amounts duc the contractor such sums as
the procurement officer deems to be necessary to protect the State apainst loss because of
outstanding ltens or claims of former lien holders and to rcimburse the State for the excess
costs incurred in procuring similar goods and scrvices.

wxeuse for Nonperformance or Delaved Performance. TFxcepl with respect to defaults of
subcontractors, the contractor shall not be in default by reason of any failure in performance
of this contract in accordance with its terms (including any failure by the contractor to make
progress in (he prosceution of the work hereunder which endangers such perfonmance) if the
contractor has notified the procurement olficer within 15 days afier the cause of the delay
and the failure arises out of causes such as: acts of God; acts of the public enemy; acts of the
Statc and any other governmental cntity in its sovereign or contractual capacity; fires; floods;
cpidemics; quaraniine restrictions; strikes or other labor disputes; frcight cmbargoes; or
unusually severe weather. H the faifure to perform is caused by the failure of a subcontracior
to perform or to make progress, and if such failure anscs out of causes stmilar Lo those sct
forth ahove, the contractor shall not be deemed to be in default, unless the services o be
furnished by the subcontractor were reusonably obtainable from other sources n sufficient
lime (o permit the contractor to meet the contract requirements. TUpon request of the
contractor, the procurement olficer shall ascertain the facts and extent ol such failure, and, if
such officer determines that any faflure to porform was occasioned by any onc or more of the
excusable causes, and that, but for the cxcusable cause, the contractor's progress and
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performance would have met the wrms of the contract, the delivery schedude shall be revised
accordingly, subject o the rights of the State under the clause entitfed (in fixed-price con-
(racts, "Termination [or Convenicnee,” in cost-reimbursement contracts, "l'ermination"). (As
used in this Paragraph of this clause, the term “subcontractor” mcans subcontractor at any
ner),

(5) Lrroncous Termination for Default. 11, after notice of termination of the contractor's right to
proceed under the provisions of this clausc, it is determined for any reason that the contract
wiats ol i defaull under the provisions of this clause, or that the delay was cxeusable under
the provisions of Paragraph (4) (Excuse for Nonperformance or Delayed Performance) of this
clausc, the rights and obligations of the partics shall, if the contract contains a clausc
providing for termination lor convenicnce of the State, be the same as il the notiee of
termination had been 1ssued pursuant to such clause.

(6) Additional Righis and Remedies. The rights and remedics provided in this clause are n
addition to any other rights and remedies provided by law or under this contract.

TERMINATION UPON BANKRUPTCY

This contracl may be terminated in whole or in part by fugency/ upon written notice to the
contractor, if the contractor should become the subject of bankruptey or receivership
proccedings, whether voluntary or involuntavy, or upon the exceution by the contractor of an
assipnment for the benefit ol its creditors. In the cvent of such termination, the contractor shall
be entitled to recover just and equitablc compensation for satistactory work performed under this
contraet, but in no case shall said compensation exceed the tolal contract price.

THIRD PARTY ACTION NOTIFICATION

Contractor shall pive the customer prompl notice in writing of any action or suil filed, and
prompt notice of any claim made against contractor by any entity thal may result in litigation
related in any way lo this agreement.

UNSATISFACTORY WORK

If, at any time during the contract term, (he service performed or work. done by the contractor is
considered by the fagency/ Lo create a condition that threatens the health, salcty, or welfare of
the citizens and/or employces of the State of Mississippi, the contractor shall, on betng notified
by the [agency/, immediately correct such deficient service or work. In the event the contracior
[ails, afler notice, to correct the deficient service or work immediately, the fagency] shall have
the right 1o order the correction of the deficiency by separale contract or with its own resources
at the expense of the contractor.

VARIATIONS IN ESTIMATIED QUANTITIES
Definite Quantity Contracts: 'The following clause is authorized Tor use in definitc quantity

service confracls:
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VARIATION IN QUANTITY

Lipon the apreement of the parbies, the quantity of scrvices specified in this
contract may be increased by a maxumum of ten percent provided:

(1) the umit prices will remain the same (except [or any price adjustments
otherwise applicable); and,

(2) the procurement olficer makes a writlen determination that such an increase
will either be more cconomical than awarding another contracl, or that it
would not be practical to award another contract,

Inddefinite Quantity Contracts:  No clause 1s provided here because, in indefinite quantily
contracts, the flexibility as (o the State's oblipation to order and the contracior's obligation to
deliver should be designed Lo mect using ageney needs while making the contract as altractive as
possible o polential contractors, thereby attempting 1o obtain maximum practicable competition
i order (o assurc the best cconomy for the State of Mississippi; however, in cach case, the
contract should State:

(1) the minimum quantity, il any, the Statc is obligated to order and the contractor (o provide;

(2) whether (here is a quantity the State cxpects to order and how (his quantity relates to any
minimurm and maximuin quantities that may be ordered under the contraet;

(3) any maximum quantity the State may order and the contractor must provide; and,

(4) whether the State is obligated (o order its actual requirements under the contract, or in the
case ol a multiple award as defined in Section 3-504 (Multiple Source Contracting), that the
State will order its actual requircments from the contractors under the multiptc award subject
Lo any mininum or maxinum quantity stated.

WAIVER

No delay or omission by cither party to this agreement in exercising any vight, powcer, or remedy
hereunder or otherwise afforded by contract, at law, or in equity shall constitute an acquicscence
therein, impair any other right, power or remedy hereunder or otherwise afforded by any means,
or operate as a waiver of such right, power, or remedy. No waiver by either party fo this
agreement shall be valid unless sel (orth in writing by the party making said waiver. No waiver
of or modification (o any term or condition of this agreement will void, waive, or change any
other term or condition. No waiver by onc party to this agreement of a defaull by the other party
will imply, be construed as or require waiver of future or otber delaults.
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APPENDIX G
Clauses Available for Use in Solicitations for Bids or Proposals

Unless otherwise noted, the clauses arc desipned to be used under competitive sealed hdding
(TFR) procedures, 'To alter a clause so that it can be used under competitive negotiation (REP)
procedurcs, change the terms “bid™ and “bidder” to “ofler™ and “offcror,” “bid form™ to
“proposal form,” “invitation for bid” to “rcquest for proposal,” and so forth. These clauses arc
discretionary and the agency is neither required to use them nor prohibited from using others
which are not included in this appendix.

ADDITIONAL INFORMATION

Questions about the contract portions of the bid document must be submitied in writing fo fname
of contact personf at Jaddressifax machine mumber/email address]. Questions concerning the
technical portions of the bid document should be dirccted to [name of contact personf at
[addressifie machine number/email address]. Bidders arc cautioned [hat any statements made
by the contract or the lechnical contact person that materially change any portion of the bid
document shall not be relicd upon unless subsequently ratificd by a formal wrillen amendment to
the bid document.

BID ACCEPTANCE PERIOD

The oviginal and fmumber] copies of the bid form, /number] copics total, shall be signed and
submitted in a scaled envelope or puckage to [place for receipt of bids{ no later than the time and
date specificd for receipt of bids, Timely submission of the bid form 1s the responsibility of the
bidder. Bids received after the specified time shall be rejected and returncd to the bidder
unopened. The envelope or package shall be marked with the bid opening date and time, and the
number ol the invitation for bid.  The time and date of receipt shall be indicated on the envelope
or package by [department receiving bids]. Rach page of the bid form and all attachments shall
be identified with the name of the bidder,

Failure to submit a bid on the bid form provided shall be considered just cause for rejection of
the bid. Modifications or additions to any portion of the bid document may be causc for
rejcetion of the bid. The [agency/ reserves the zight to decide, on a casc-by-case basis, whoether
{0 reject a bid with modifications or additions as non-responsive.  As a precondition to bid
acceptance, the fagency] may request the bidder to withdraw or modify those portions of the bid
deemed non-responsive that do not affeet quality, quantity, price, or delivery of the service.

(Non-responsive portions of the bid that do not affect service gquality, quantity, price or delivery

may be, for example, clauses that specify the State in which litigation is to be brought or thal
provide for high interest charges for late payment.)
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BID WITHDRAWAL

[{ the price bid is substantially lower than those of other bidders, 4 mistake may have been made.
A bidder may withdraw its bid from consideration if certain conditions arc met:

(1) The ad 15 submitted in good laith
(2) The price bid is substantially lower than thosc of other bidders because ol a mistake.
(3) The mistake i3 a clerical error, not an emror of judgment,

(4) Ohjective evidence drawn from original work papers, documents, and other matcrials used in
the preparation ol the bid demonstrates clewly that the mistake was an unintentional error in
arithmetic or an unintentional omission ol a quantity of labor or material.

To withdraw a bid that includes a clerical error after bid opening, the bidder must give notice in
writing to the [agency/ of claim of right to withdraw a bid. Within two business days after the
bid opening, the bidder requesting withdrawal must provide to the [agency] all oviginal work
papers, documents, and other materials used in the preparation of the bid.

A bidder may also withdraw a bid, prior to the time set {or (he opening of bids, by simply
making a request in writing to the fagency/. No explanation is requircd.

A bidder may also withdraw a bid il he Jagency] fails to award or 1ssuc a notice of intent Lo
award the bid within /time period] aller the date fixed for the opening of bids.

No bidder who is permitted to withdraw a bid shall, for compensation, supply any material or
labor to or perform any subcontract or other work for the person to whom the contract is
awarded, or otherwise benefit from the contract.

No partial withdrawals of a bid are permitted after the time and date sct for the bid opening; only
complete withdrawals are permitted.

BIDDER CERTIFICATION

The hidder agrees that submission of a signed bid form is certification that the bidder will accept
an award madc to it as a result of the submission.

BIDDER INVESTIGATIONS

Before submitling 4 bid, cach bidder shall make all mvestigations and examinations necessary to
ascertain all site conditions and requirements alTecting the [ull performance of the conlract and to
verify any representations made by the fagency] upon which the bidder will rely. If the bidder
receives an award as a result of its bid submission, failure to have made such investigalions and
examinations will in no way relieve the bidder from its obligation o comply in cvery detail with
all provisions and rcquirements of the contract documents, nor will a plea of ignorance of such
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conditions and requircments be accepted as a basis for any claim whatsoever for additional
conipensaion.

CERTIFICATES AND LICENSES

The contractor shall provide notarized copics of all valid licenses and certilcates required lor
performance of the work. 'Lhe notarized copics shall be delivered to the fagency/ no later than
ten days after the contractor reccives the notice of award from the fagency]. Curront notarized
copies of licenses and certificates shall be provided to the [agency/ within twenty-lour hours ol
demund at any time during the contract tevm. Licenses and certificates required for this contract
include, by way of illustration and not limitation, the following:

(1) A business license validn [agency/.
(2) A professional license or certificate in the leld of /specially area/.

(3) [Any additional licenses that may be required to be held by architects, health professionals,
pesticide or herbicide application techniciuns, ashestos removal contractors, etc.J.

DEBARMENT

By submitting a bid, the bidder certifies that it Is not currently debaryed from submitting bids lor
contracts issued hy any political subdivision or agency of the State, and that it is not an agent of a
person or entity that is currently debarred from submitting bids for contract issued by any
potitical subdivision or ageney of the Slale.

EXCETTIONS

Bidders taking cxception Lo any part or section of the solicitation shall indicate such exceptions
on the hid form. lailure Lo indicate any exception will be interpreted as the bidder’s intent to
comply [ully with the requirements as written. Conditional or qualified bids, unless speci(ically
allowed, shall be subject to rejection in whole or m part.

EXPENSES INCURRED IN PREPARING 81D

The Jagency] accepts no responsibility [or any expense incurred by the bidder in the preparalion
and presentation of a bid. Such expenses shall be borne exclusively by the bidder.

INFORMALITIES AND TRREGULARITIES

The fagency/ has the right to waive minor defeets or variations of a bid from the cxact
requirements of the specifications that do not alfect the price, quality, quantity, delivery, or
performance time of the services being procured. I insufficient information is submilled by a
bidder with the hid for the fagency/ to properly evaluate the bid, the fugency/ has the right to
require such additional information as il may deem necessary after the time scl for receipt of
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bids, provided that the information requested does not change the price, quality, quanlily,
defivery, or performance time of the services being procured.

(Information requested may include, for example, a copy of husiness or professional licenses, or
a work schedule.)

L.ATE SUBMISSIONS

A bid received at the place designated in the solicitation for receipl ol bids after the exact time
specificd for receipt will not be considered unless it is the only bid reccived, or it is received
before award is made and was sent by registered or certified mail not later than the fifth calendar
day belore the date specified for receipt of bids. I must be determined by the Jagency/ that the
lale receipt was due solely to mishandling by the fagency/ after receipt at the specified address.

The only aceeptable evidence to cstablish the date of mailing of a late bid 1s the U.5. Postal
Service postmark on the wrapper or on the original receipt from the TU.S. Postal Service. T1 the
postmark docs not show a legible date, the contents of the cnvelope or package shall be
processed as if mailed late.  “Postmark™ means a printed, stamped, or otherwise placed
impression, exclusive of a poslage metor impression, thal is readily identifiable without further
action as having been supplied and affixed by the U.S. Postal Service on the date of mailing,
Bidders should request postal clerks to place a hand cancellation postmark (ofien called a bull’s
cyve) on both the reccipt and the envelope or wrapper.

The only acceptable evidence to establish the time of receipl at the office identified for bid
opening is the time and date stamp of that office on the bid wrapper or other documentary
evidence of receipt used by that office.

NONCONFORMING TERMS AND CONDITIONS

A bid responsc that includes terms and conditions that do not conform to the terms and
conditions in the bid document is subjcct to rejection as non-responsive. The [agency/ reserves
the right to permit the bidder o withdraw nonconforming terms and conditions {rom its bid
response prior 1o a determination by the Jagency] of non-responsivencss based on the submission
of nonconforming terms and conditions.

PRE-BID CONFERENCE (MANDATORY)

A mandaiory pre-hid conference will be held at Jiime] on [date] al [location].  All interested
partics are required Lo attend. ‘Lhe purpose ol the pre-bid conference is to allow potential bidders
an opportunity to present questions to staff and obtain clarification of the requircments of the hd
documents. Beeause the [agency | considers the conlerence to be critical o understanding the bid
requirements, attendance is mandatory in order to qualily as a bidder. Minules of the conference
[willwill not) e pablished.
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PRE-BID CONFERENCE (OFTIONAL)

An optiomal pre-bid confeeence will be held al fiimef on [dutef at flocation]. Al interested
parties are urged to attend. The purpose of the pre-bid conference is to allow potential bidders an
opportunity to present questions to staff and obtain clarificalion of the requirements of the bid
documents, Minutes ol the conlerence [will/will not] be published.

QUALIFICATIONS OF BIDDERS

The bidder may be required belore the award of any contract to show Lo the complete satisfaction
of the fagency] that it has the necessary [acilitics, ability, and financial resources to provide the
serviee specified therein in a satislactory manncr. ‘The bidder may also be required to give a past
history and references in order (o satisly the Jagency/ in regard to the bidder’s qualifications.
The fagency] may make reasonable investigations decmed necessary and proper to determine the
ability of the bidder to perform the work, and the bidder shall furmish to the Jagency/ all
information for this purpose thal may be requested. 'The Jagency/ reserves the right 1o reject any
bid il the evidence submitted by, or investigation of, the bidder fails to satisfy the fugency/ that
(he bidder is properly qualified to carry out Lthe obligations of the contract and Lo complete the
work described therein, Evaluation of the bidder’s qualifications shall include:

(1) The ahility, capacity, skill, and financial resources to perform the work or provide ihe service
required.

(2} The ability of the bidder to perform the work or provide the serviee promptly or within the
time specified, without delay or interference.

(3) The character, integrily, reputation, judgment, cxperience, and elficiency of the bidder.
(4) ‘The quality of performance ol previous contracts or services.
SURETY REQUIRED

(1) Bid surety: A bid bond, cashier’s check, or certificd cheek in the amount of [percentage/ of
the amount of the bid made payable 1o the Jagency/ shall accompany each bid. The nd
surety of all bidders shall be retained until aller the award of the contract is made. The bid
surety of the successlul bidder shall be retained uniil ihe posiing of a performance bond. The
failure of the bidder (o accept an award and file acceplable performance and payment bonds
within fifteen days alter award shall be just cavse for cancellation of the award and the
forfeiture of the bid swrety to the Jagency/ as liquidated damages. Award may then be made
to the next lowest responsive and responsible bidder.

(2) Performance surcty: A performance bond in the amount of 100 percent of the bid shall be
required of the successful bidder to ensure satisfaciory completion of the work, The bond
shall be a conporate surcty bond issued by a surety company authorized to do business in the
State of Mississippi.

PSCRE Rules and Repulations Manual Page 171 Effeetive Dale 2/13/2014



(3) Payment surcty: A payment bond in the amount of 100 percent of the bid shall be required of
the suceessiul lmdder to guarantee payment of all persons whoe have and ful(ill conracts with
the contractor [or perlorming labor or providing equipment or material in the performance ol
the work provided for in the contract. The bond shall be a corporate surety bond issued by a
surety company authorized 1o do business m the State of Mississippi.

(4) Alternative surety: A cerlified check (or cash escrow deposit in the face amount of the
contract such as a personal hond, property bond, or a bank or savings and loan association
letter of credit may be tendered in lieu of a bid, payment, or performance bond subject to
approval by the fagency/ attormey.,

(5) In no cvent shall the reguirement for a bond be watved,
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CHAPTER | - PURPOSE OF BOARD AND REGULATION DEVELOPMENT

I-101 GENERAL PROVISIONS
1-101.01 Purpose of the Personal Scrvice Contract Procurement Regulations

Tn 1997, the Mississippi Fegislature cstablished the Personal Service Contract Review Board
(hereafler referred to as “PSCRB™), and authorized it to [plromulgale rules and regulations
governing the solicitation and selection of contractual service personnel...” Miss. Code
Amotated §25-9-120 (3)(a). The puposc of the Personal Service Contract Review Board
Rules and Regulations is to set forth rules and regulations, along with other pertinent
information, that agencics should follow in the procurcment of personal scrviees, The policies
and procedures sct forth herein apply only to those agencies which [all under the authority of
the PSCRB. With the exception of the Mississippi Department of Transportation, agencies
under the authority of the PSCRB include those agencics under the authority ol the Mississippi
State Personnel Board (hercafter MSPB). (See Appondix A.) This manual ts intended to be a
comprehensive presentation of regulations relative to obtaining persomal service contracts
pursuant to Section 25-9-120. l'urther, it shall serve as a source of information lor contractors
instructing them as (o the proper procedures that must be followed in doing business with the
State of Mississippi.

1-101-02 Interpretation of Regulations
1-101.02.01 Tnterpretation, Purposes und Policies

These regulations shall be construed and applied to promote the underlying purposes and
policies, which are:

(a) to simplily, clarily, and modernize the regulalions governing contracting for personal
service by agencies of the State of Mississippi;

(b) to permit the continued development of procurement policics and practices;

(c) to provide for increascd public confidence in the procedures followed in the public
procurcment for personal scrvices contracts;

(d) to cnsure the fair and equitabic treatment of all persons who deal with the procurement
system of this State for personal service contracts;

(¢) to provide inercased cconomy in the State of Mississippi procurement activitics and to
maximize to the fullest extent practicable the purchasing value of public funds of the
State;

(1) to foster effective broad-based competition with the free enlerprisc system, and,

() to provide safeguards for maintenance of a procurcment system of quality and integrity.
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1-101.02.02 Singular-Plural and Gender Rules
In these regutations, unless the context requires otherwise:

(8) words in the singular number include the plural, and those in the plural include sinpular;
and,

() words of particular gender include any gender and the neuter, and when the sense so
indicates, words ol the neuter gender may refer to any gender.

1-101.03 Purpose and Implementation of these Regulations

These rcpulations, jssued by the Mississippi Personal Service Contract Review Board
(herealtcr sometimes referred to as the Board), establish policies, procedures, and guidelines
relating to the procurement, management, and control of personal and professional services,
as applicable, under the authority of these regulations. These regulations arc designed to
achieve maximum practicable uniformity throughout the State. Hence, implementation by
and within Mississippi agencies shall be consistent with these regulalions and any other
regulations required by the funding source which may be more stringent.

1-102 SUPPLEMENTARY GENERAL PRINCIPLES OF LAW APPLICABLE

Subject to principles of law and equity, these repulations will govern the crealion and
administration of service contract.

1-103 REQUIREMENT OF GOOD FAITIL

These regulations require all partics involved in the negotiation, performance or administration
of Mississippi contracts to act in good faith.

1-104 APPLICATION OF THE REGULATIONS

These regulations shall apply to every expenditore of public funds imespective of source;

however, in the event of a conflict, the guidelines of a grant, a gill, or sclf-generaled funds shall
g » 2 E1iL,

prevail. Violation ol these regulations shall carry such penalties as may be applicable under state

Taw,

1-105 SEVERABILITY
If any provision of these regulations or any application thercof to any person ot circumstance 1%
held invalid, such invalidity shall not affcct any other provision ov application of these

repulations which can be given effect without the invalid provision or application, and to this end
the provisions ol these regufations are declared to be severable.
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1-106 DURATION

These regulations, when approved by the PSCRB as authorized by Mississippl Code Annatated
§25-9-120, shall be in effect as written until amended or repealed by the PECRE.

1-201 DEFINITIONS

The words defined in this section shall have the meaning sct forth below whenever they appear
in the regulaiions, unless:

(1) the context in which they are used clearly requires a dillevent meaning; or,
(b} a different definition is prescribed for a particular chapter or provision.
1-102.01 Definition of Terms Used in the Regulations

(a) Ageney shall be defined as any State board, commission, committee, couneil, department
or unit thereol created by the constitution of statues if such board, commission, commiltce,
council, department, unit or the head thercof is authorized Lo appoint subordinate stafl by
the constitution or statute, cxcept a legislative or judicial board, commission, commillec,
council, department or unit thereof, Tnstitutes of Higher Leaming and the Mississippi
Department of Transportation.

(h) Agency Head meuns the porson in charge of an Agency whether that person’s title is
Director, Lxceutive Director, Commissioner, ele. The term “Agency Head™ shall also
encompass a designee duly appointed by the Agency Head.

(¢} Board shall mean the Personal Service Contract Review Board.

(d) Business means any corporation, partnership, individual, sole proprictorship, joint stock
company, joint venture, or any other privale legal cntity,

(¢) Change Order means a written order signed by the Procurement Officcr directing the
contractor to make changes which the changes clanse of the contract authorizes (he
Procurcment Cificer o ovder without the consent of the contractor.,

(1) Consultant means the person holding the position as Contract Analyst with the PSCRD.

() Contract means all types of agreement for the procurement of services, regardless of what
they may be called.

(hy Contract Modification means any wrilten alteration in contract requircments, deliverables,
defivery point, rate of delivery, period of performance, price, quantiy, or other provisions

of any contract accomplished by mutual action or the partics to the contract.

(1) Comtractor mcans any person having a contract with a governmental body.
. & A
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(i} Data means recoded information, regardless of form or charactenstic,
(k) Day means calendar day, unless otherwise specified.
(I) Designee means a duly awthorized representative of a person holding a superior position.

(m)Employee means an individual who performs services for a governmental body by virtue
ol an employee/employer relationship with the povernmental body.

(1) May denotes the permissive,

(o) Person means any business, individual, union, committee, c¢lub, other organization, or
group of mdividuals,

(p) Procurement means buying, purchasing or otherwisc acquiring any services. It also
includes all [unctions that pertain to (he obtaiming of any scrvices, including description of
requirements, selection and solicitation ol sources, preparation and award ol contract and
all phases of conlract administration.

(q) Procurement Officer mecans any agency personnel duly authorized to enter into and
administer contracts and make written determinations with respect thereto. The term also
includes an authorized agency representative acting within the limits of authority.

(r) Purchasing Agency means any governmental body which is authorized by regulations o
enter into contracts.

(s) Regulation means a governmental body’s statement, having general or particular
applicability and future effect, designed Lo implement, interpret, or prescribe law or policy,
or describing organization, procedure, or practice requirements, which has been
promulgated in accordance with the Mississippi  Administrative Procedurcs  Law,
Mississippl Code Annotated §24-43-1, ef seq.

(1} Services mean the [umishing of labor, time, or efTort by a contractor, not usually mvolving
the delivery of a specilic end product other than that which is incidental to the required
performance.

(u) Shall denotes the imperative.

1-301 PUBLIC ACCESS TO PROCUREMENT INFORMATION

Procurement. inlormation shall be public record (o the extent provided in Miss. Code Annotated
§25-61-1, ef seq., except as noted in 1-301.01 of these regulations,
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1-301-01 Release of Information Regarding Bid Results

Subjcet to the provisions of the Mississippi Public Records Act, Mississippi Code Annotated
§25-61-1, et seq., disclosure of bid information by contracting agencies shall be as follows:

(a) Tnformation pertaining (o the results of any bid may be reviewed subsequent to the time of
the bid opening by any business or person who submitied bids on the particular transaction.
The contracting agency may resirict the availability of the bids or proposals prior to bid
opening or contract award so as to improve the efficicncy of the evaluation and award
process.

(b) Businesses or persons nol participating in the process will not be permitied access to any
applicable (ile until after an award is made. After the award is made, all information and
documents applicable to the awarded contract shall he made available to any business or
person; provided, however, no information specified by a participant and approved by the
procurement officer as proprietary information shall be available to any business or person
without a wrillen request.

(c) When an agency receives a request to relcase confidential nformation, the agency shall
give the owner of this information a reasonable time to obtain a court order protecting the
information as confidential. If the agency receives a court order pursuant to Mississippt
Code Annotated §25-61-9 within this time, it must then notily the requestor that the
information is protected by court order and cannot be furnished.

(d) A conlracting apency may restrict bid result document review to the premises of the agency
at any time during normal working hours. No agency is compelled to copy or duplicate any
bid record [or any person or busincss; however, il an agency aprees to copy or duplicate
such record, it may charge a reasonable fee in compliance with written procedures adopted
by the agency.
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CHAPTER 2 - ORGANIZATION

2-101 CREATTION AND MEMBERSHIP OF TIII MISSISSIPPI PERSONAL SERVICE
CONTRACT REVIEW BOARD

During the 1997 Regular Scssion, the Mississippi Tegislalure cnacted lcpislation creating (he
Personal Service Coniraci Review Board. Mississippi Code Annotated §25-9-120 provides that
the PSCRB is to be composed of the Mississippi State Personnel Board Exccutive Director, the
Lxeeutive Director of the Departiment of Iinance and Admimistratton, or his designee, the
Commissioner of Corrections, or his designee, the FExecutive Divector of the Mississippi
Department of Wildlile and Fisherics, or his designee, and the Executive Director of the
Department of Environmental Quality, or his designee, The MSPB Executive Dircetor shall be
chairman and shall preside over the mectings of the PSCRB.

2-102 POLICY AND PROCEDURE

The Board shall annually elect a vice-chatrman, who shall serve in the absence of the chairman.
No business shall be transacted, including adoption of rules of procedure, withoul the prescnec of
1 quorum of the Board, Three (3) members shall be a quorum. No action shall be valid unless
approved by the chairman and two (2) other of those members present and voting, entered upon
the minutes ol the Board and signed by the chairman. Ncecssary clerical and administrative
support for the Board shall be provided by the MSPB. Minudes shall be kept of the proceedings
of each meeling, copies of which shall be filed on a monthly basis with the Lepislative Budget
Office.

2-103 AUTHORITY AND DUTIES OF THE PERSONAL SERVICE CONTRACT
REVIEW BOARD

The PSCRI has the following powers and responsibilitics as delineated in Mississippi Code
Annotated §25-9-120:

(a) Promulgaic rulcs and regulations goveming the solicitation and selection ol contractual
services personnel including personal and professional services contracts for any form ol
consulting, policy analysis, public relations, marketing, public affairs, legislative advocacy
services or any other contract that the board deems appropriate for oversight, with the
exception ol any personal scrvice contracts enteved into for computer or information
technology-related  services governed by the Mississippi Department of  Information
Technology Services, any personal scrvice contracts enteved into by the Mississippi
Department of Transportation, and any contract for attorney, accouniant, auditor, physician,
dentist, architeet, engineer, veterinarian and utility rate expert services, Any such rules and
regulations shall provide for maintaining continuous internal audit covering the activitics of
such agency affecting its revenue and expenditures as required under Section 7-7-3(6)(d),
Mississippm Code of 1972,
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(b) Approve all personal and professional services contracts involving the expendituecs of funds
in cxecss of One Hundred Thousand Dollars ($100,000);

(¢) NDevelop the standards with respect to contractual services  personnel  which reguire
invitations for public bid, requests for proposals, record keeping and financial responsibility
of coniractors. The Personal Service Contract Review Board may, in its discretion, require
the agency involved to advertise such contract for public bid, and may reserve the right to
reject any or all bids;

(d) Prescribe certain circumstances whereby ageney heads may enter into contracts for personal
and professional services without receiving prior approval from the PSCRB. The PSCRB
may establish a preappraved list of providers of various persomal and professional services
for set prices with which state agencies may contract without bidding or prior approval {rom
the board.

(¢) Provide standards for issuance of requests for proposals, the evaluation ol proposals received,
consideration of costs and quality of services proposed, conlracl negotiations, the
administrative monitoring or contract performance by the apency and suceessful steps in

terminating a contract;

() Present recommendations for governmental privatization and to evaluale privatization
proposals submitted by any stale agency,

(g) Authorize personal and professional scrvice contracts 1o be ellective for moye than one (1)
year provided a funding condition is included in any such multiple year contract;

(h) Request the State Auditor to conduct a performance audit on any personal or professional
service confracl;

(i} Prepare an annual report to the Legislature concerning the issuance of personal scrvice
contracts during the previous year, collecting any necessary information from stale apencies
in making such report.

2-103.01 Procurement Regulations

Regulations shall be promulgated with approval of the PSCRB in accordance with authority
granted under Mississippi Code Annotated §25-9-120.

2-103.02 Discrctionary Authoyity

The PSCRI shall have the discretion to grant exceptions to these regulations when it Js
determined that it 15 in the best interest of the State (o do s0.
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2-103.03 Amendment to the Regulations

These rogulations may be amended by the Bourd as authorized in Mississippi Code Annotated
§25-9-120.

2-104 CONTINOUS INTERNATL AUDIT REQUIRED

In conformily with Mississippi Code Annotated §§7-7-3 (6)(d) and 23-9-120 (3), cach state
agency shall, through its governing board or exceutive head, maintain a continuous internal audit
covering the activitics of such agency alfeeting its revenues and cxpenditures for personal and
professional services contracts, Fach agencey shall further mainiain an internal system of pre-
auditing claims, demands and accounts against the agency to adequately ensure that only valid
claims, demands, and accounts will be paid.
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CHAPTER 3 - SOURCE SELECTION AND CONTRACT FORMATION

3-1H CONTRACTING PROCEDURES

3-101.01 Definition of Terms Used in this Chapter

(a) Bid shall be defined as an olfer submitted by a prospective contractor in response o an
Invitation for Bid.

() Capabilily as used in Section 3-101.01 (p) (Definitions, Responsible Bidder or Offeror),
means capability at the time ol award of the contract.

(c) Contract Worker, for purposes of these regulations, is a worker under contract with the
State who meets the requirements for a contract worker under the Internal Revenue Code,
(See Appendix C).

(d) Cost analysis is (he cvaluation of cost data for the purpose of arriving al costs actually
incurred or estimates of costs to be incurred, prices to be paid, and costs 1o be retmbursed.

(¢} Cost Data is information concerning the actual or estimated cost of labor, material,
overhead, and other cost elements which have been actually incurred or which are expeeted
{o be ineurred by the contractor in performing the contract.

(0 Cost-Reimbursement Contract means a contract under which a contractor is reimbursed
for costs which arc allowable and allocable in accordance with contract terms and the
provisions of these repulations, and may reecive a fee.

(2) Discussions, as uscd in the source selection proecss, means an exchange of information or
other manner ol negotiation during which the offcror and the State may alter or otherwise
change the condilions, terms and price ol the proposed contract. Discussions may be
conducted in connection with competitive sealed proposals, sole-source, and emcrgency
procurement; discussions arc not permissible in competitive sealed bidding (except to the
extent permissible in the [irst phasc of multi-step sealed bidding).

() Fixed Price Contract mcans a contract providing for a firm price, or a price (hal may be
adjusted only in accordance with contract clauses providing for revision of the contract
price under stated circumslances.

(i} Invitation for Bid means all documents, whether attached or incorporated by reference,
utilived (or soliciting bids.

(i) Prequalification for Inclesion on Bidders Lists means determining in accordance with

Section 3-402 (Prequalification of Suppliers) that a prospective bidder or offeror satisfics
the eriteria cstablished for being included on the bidders list.
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(k) Price Analysis ig the cvaluation of price data, without analysis of the separate cost
components and profit as in cost analysis, which may ussist in arriving at prices 1o be pad
and costs 1o be reimburscd.

(1) Price Data is factual information concerning prices, including profit, for supplics services,
or construction substantially similar to those beinp procured. Tn this definition, “prices™
refer to offered or proposed selling prices, historical selling prices, and current sclling
prices of such items. This definition refers to data relevant to both prime and subcontract
prices.

(m)Proposal is the document submitted by the offeror in response to a Request (or Proposal to
be used as the basis for negotiations for entering into a contract. A proposal is usually
requesied in cascs where the selection of a contractor is to be made on the basis of the
performance that is offered rather than on that ol price alone and may require an outline of
details such as the vendor’s qualifications and expericnce and the identification of
problems and proposcd solutions in addition o details of price.

(n) Purchase Description mcans the words used in a solicitation to describe the services to be
purchased and includes the statement of work or deliverables attached to, or made a parl ol
the solicitation.

(0) Request for Proposal means all documents, whether allached or incorporated by
reference, utilized for soliciing proposals.

(p) Responsible Bidder or Offeror means a person who has the capability m all respects to
perform fully the contract requirements and the integrity and reliability which will assurc
good [uith performance.

(q) Responsive Bidder or Offeror means a person who has submitted a bid which conlorms
in all material respeets to the Invitation for Bid or the Request for Proposal.

(r) Solicitation means an Invitation for Bid, a Request for Proposal, a request for quotations,
or any other document issucd by the State for the purpose of soliciting bids or proposals 1o
perform a state contracl.

(5) Suppliers, as used in Section 3-402 (Prequalification of Suppliers), means prospective
bidders or offerors,

3-101.02 Exemptions Not Reguiring Approval

By authority of the Mississippi Lepislature, service contracts of $100,000 or less do not require
approval of the PECRB. Contracts which do not exceed $100,000 shall follow the procedures
sct forth in Section 3-204 (Small Purchascs). Contracts for which the payvment method 1s
strictly “net-of-fee” do not come under the purview of the Board. Additonally, any contract for
the [ollowing is also exempt from the purview of the PSCRD, if they are perlorming their
licensed/certified dutics:
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(0} Accountant;

(b} Dentist;

() Actuary;

{d) Engincer;

(&) Architeot;

(1) Physician;

(g) Attorney;

(h) WHilily rate expert scrvices;
(i) Auditor;

(i) Veterinarian; and,

(k) Any contracting authority exempt by State statute (see¢ Miss. Code Annotated §25-9-120)
including, but not limited (o-

1) computer or information lechnology related services govemed by the Mississippi
Department of Information Technology Scevices;

2) persomal scrvice contracts enlered inte by the Mississippi  Department  of
Transportation; and,

) comtracts for equipment repairs governed by Mississippi Code Annotated §31-7-13.
3-101.03 Personal Liability

Mississippi Code Annotated §31-7-57, holds state cmployees personally liable if they authorize
or make a solicitation or award of'a contract in violation of law,

3-101.04 Contract Workers

The PSCRB's authority over contracts for contract workers is the same as ils authority over
contracts for independent contractors.
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3-102 GENERAL PROVISIONS
3-102.01 Extension of Time for Bid or Proposal Acceplance
Afier opening bids or proposals, the Procurement Officer may request bidders or offerors to
extend the time during which the State may aceept their bids or proposals, provided that, with
regard 1o bids, no other change is permitled. The reasons for requesting such extension shall be
documented.
3-102.02 Only Onc Bid or Proposal Received, No Bid Reccived

3-102.02.1 One Bid Received

Tf only one vesponsive bid is received in reply o an Invitation for Bid (including multi-step
bidding), an award may be made to the single bidder il the Procurement Officer finds that the
price submilted is fair and rcasonable, and that either the other prospective bidders had
reasonable opportunity to respond, ot there is nol adequate time for re-solicitation.
Otherwise, the bid may be rejected pursuant to the prowvisions of Scction 3-301.04
{Cancellation of Solicitation; Rejcetion of all Bids or Proposals) and:

(a) the bid may be re-advertised and new bids or offers may be soliciled;

(b) the proposed procurement may be canceled,

(¢) il the Procurement Officer determines m writing that the need for the supply or service
continucs, but that the price of the one bid is not [air and rcasonable and there is not tme
lor resolicitalion or resolicitation would likely be {utile, the procurcment may then be
conducted under Scetion 3-205 (Sole-Source Procurement) or Scetion 3-206 (Limergency
Procurements), as appropriate.

3-102.02.2 One Proposal Received

If only one proposal is recetved in response to a Request for Proposal, the Procurcment

Officer may either make an award in accordance with the procedures sel forth in Scction 3-

203 (Compcetitive Sealed Proposals) or, i time permits, re-solicit for the purpose ol obtaining

cornpetitive scaled proposals,

3-102.02.3 No Bid or Proposal Received

I no bid or proposal is received in response to an Tnvitation tor Bid:

(a) the bid may be re-advertised and new bids or offers may be soliciied;

(b)Y the proposed procurement may be canceled; or,

(¢) an emergency procurcment may be made in compliance with Scetion 3-200.
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3-102.03 Alternative Bids or I'roposals

If alternale hids or proposals are allowed, the solicitation shall state that such bids or proposals
shall be accepted and the solicitation shall speaily their treatment.

3-102.04 Procuring Services Offered by Governmental Entities Not Under PPurview of the
PSCRB

Ageney requirements may be fulfilled by procuring sevvices performed incident to the State’s
owt programs. The Agency Head shall determine in writing whether such services meet the
ageney’s requirements and whether the price represents a (air market value for such services.
When such procurements are made from other governmental entitics, the private sector need
not be solicited: however, these contracts shall still be submitied for approval to the PSCRB.

3-102.04.1 Contracts Between Two State Agencies Under Purview of the PSCRD

Clontracts between two state agencies, both under PSCRB purview (sec Appendix A) do not
require PSCRB approval. However, the contracts should still be entered into SPALIRS.

3-102.05 3id and Performance Bonds for Service Contracts

13id and performance bonds or other security may be required for service contracts as the
Agency ITead deems advisable to protect the interest of the State. Any such requarements must
be sct forth in the solicitation. Bid or performance bonds should not be uvsed as a substitute for
a determination of hidder or offcror responsibility, Mississippi Code Annotated §31-3-51 scts
forth bonding requirements applicable to construction contracts and may be considered when
establishing any such requirements for scrvice contracls, An agency may not specify a specific
company or insurance agency from which bonds should be purchased. If the requirement for a
hid or performance bond is included in the procurcment, it cannol be waived.

3-102.06 Conditioning Bids or Proposals Upen Other Awards Not Aceeptable

Any bid or proposal which is conditioned upon recciving award of both the particular contract
being solicited and another Mississippi contract shall be deemed non-responsive and not
acceptable,

3-102.07 Lists of Contract Specifications or Deliverables

All contracts for services shall include a list of contract specifications or deliverables. These
may be incorporated from the scope of work included in the solicitation of bids or proposals.
This list should be used as evaluation criteria when monitoving contract performance m
accordance with Section 4-102 of (hese regulations. The description of services to be

performed should be result oriented, not procedure oriented, and should at a mutimum include:

(a) what service is to be performed;
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(b} when the service 1s 1o be performed,

(¢) how frequently the service is (o be performed;
(d) where the service is to be perfimmed,;

{¢) how much the scrvice will cost; and,

(Y why the service 15 ncecasary.

3-102.08 Offerors Qualificd To Transact Business

Offerors must be in compliance with Miss. Code Annolated §79-4-15.01 regarding
authorization to transact business in Mississippr.

3-103 UNSOLICITED OFFERS
3-103.01 Definition
An unsolicited offer is any offer other than one submitted in responsc to a solicitation,
3-103.02 Processing of Unsolicited Offers
The Procurcment Officer or Agency 1lead shall follow the provisions of this section m
considering an unsolicited offer. If an award is made the agency shall notily PSCRD that the
award was the result of an unsolicited offer.
3-103.03 Conditions for Consideration
1o be considered [or cvaluation, an unsolieited offer:
(a) must be in writing;

(b) must be sufficiently detailed to allow a judgment to be made concerning the potential
utility of the offer to the State;

(¢) must bo unique or innovalive to State use;

{d) must demonstrate that the proprictary character of the offering warrants consideration of
the use ol sole-source procurement; and,

(c) may be subject (o Lesting.

PSCRE Rules and Repulalions Manval TPage 18 Effeetive Date HHH23 2/13/20 (4




3-103.04 Evaluation

‘The unsolicited ofler shall be evaluated by the Agency Head to determine ils utility to the State
and whether it would be to the State’s advantage (o enter into a contract based on such offer, If
an award is to be made on the basis of such offer, the sole-source procedures in Section 3-205
(Sole-Source Procurement) shall be followed.

3-103.05 Conlidentiality

Subject to the provisions of the Mississippl Public Records Act, Mississippi Code Annotated
$25-61-1, et seq., any wrillen request for confidentiality of data contained in an unsolicited
offer thal is made in writing shall be honored. If an award is made, confidentiality of data shall
be agreed upon by the parties. Il ugrecment cannot be reached on conlidentiality, the State may
reject the unsolicited offer,

3-104 NOVATION/BUYOUT OR CIHANGE OF NAME
3-104.01 No Assignment

No contract requiring PSCRB approval is transferable or otherwise assignable without the
wriiten consent of the PSCRB; however, a contractor may assign monics receivable under a
contract after duc notice to the State and the contracting entity, and with the approval of the
IPSCRB.

3-104.02 Reeognition of a Successor in Interest — Novation

When, in the best interest of the State, a successor in interest may be recognized in a novation
apreement, the transleror and the transferee must agree that:

(a) the transferee assumes all of the transferor’s obligations;
() the transferor waives all rights under the contract as against the State; and,

(¢) unless the transferor guaraniees performance of the comtract by the transteree, the
ransieree shall, if required, furmish a satisfactory performance bond.

3-104.03 Change of Name

When a contractor requests to change the name in which it holds a contract with the State, the
agency shall, upon receipt of a document indicating such chanpe of name (for example, an
amendment to the articles of incorporation of the corporation), enter into an agreement with the
requesting contractor to effect the change. 'The agreement chunging the name shall specifically
indicate that no other terms and conditions of the contract are changed.
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3-201 METIIOD OF SOURCE SELECTION

Unless otherwise authorized by law, all Mississippl contracts for prolessional and personal
services shall be procurcd using one of the following methods:

(a} Section 3-202, Competitive Scaled Bidding;

(h) Section 3-203, Compelitive Scaled Proposals;
. i :

(¢) Scction 3-204, Small Purchascs;

(d) Scetion 3-205, Sole-Source Procurcment; or,

(¢) Section 3-206, mergency Procurcments.

3202 COMPETITIVE SEALED BIDDING

3-202.01 General Provisions

(a)

Conditions for Use: Contracts shall be awarded by competitive scaled bidding when a
determination is made that this method is the best suited for a particular service,

(b) Invitation for Bid: An Invitation for Bid shall be issued and shall include a purchase

()

deseription and all contraciual ferms and conditions applicable o the procurcment.

Public Notice: When the amount ol the contract is anticipated to be more than $100,000,
public notice must be given in accordance with Scetion 3-202.06.

(d) Bid Opening: Bids shall be opened publicly in the presence of one of more witnesscs at

(1)

the time and place designated in the Invitation {or Bid. The name of each bidder shall be
recorded. The wmount of cach bid and such other relevant information as may be specified
bv regulation may be recorded; the record and each bid shall be open to public inspeetion
as provided in Section 1-301.01 (Relcase of Information Regarding Bid Results).

Bid Acceptance and Bid Evaluation: Bids shall be unconditionally accepted without
alteration or correction, except as authorized in these regulations. Bids shall be evatuated
based on the requirements sel forth in the Invitation for Bid, which may include criteria to
determine acceptability such as inspection, testing, quality, workmanship, delivery, and
suitability for a particular purpose. Those criteria that will aflect the bid price and be
considered in cvaluvation for award shall be objectively measurable where possible. The
Tnvitation for Bid shall set forth the evaluation criteria to be used. No eriteria may be vsed
in evaluations that are not sct forth in the Invitation for Bid.

Correction or Withdrawal of Bids; Cancellation of Awards: Cotrection or withdrawal
of inadvertently erroneous bids (before or after award), or cancellation of awards or
¢ontracts based on crroneous bids shall be permitted in accordance with these regulations.
After bid opening, no changes in bid prices or other provisions of bids prejudicial to the

PECRIY Rules and Regulations Manual Page 20 liffective Pate LAQ1/2643 2/13/2014



interest of the Slale or fair competition shall be permitted. Except us otherwise provided
herein, all decisions W permit the correction or withdrawal of bids or o cancel awards or
contracts based on bid mistakes shall be supported by written determination made by the
Agency Head with the approval of the PSCRIS,

(g) Award: The contract shall be awarded with reasonable promptness by written notice Lo the
Jowest responsible bidder whose bid meets the requirements and criteria set forth in the
Invitation lor Bid.

th) Multi-Step Sealed Bidding: When il is considered impractical to initially prepare a
purchase description to support an award based on price, an Tnvitation for Bid may be
issued requesting the submission of unpriced offers to be followed by an Invitation for Bid
limited to those bidders whose offers have been qualified under the cniteria sct forth in the
first solicitation.

3-202.02 Application

The provisions herein apply to cvery procurement made by competitive sealed bidding,
including multi-step bidding.

3-202.03 The Tnvitation for Bid
3-202.03.1 Use
The Invitation {or Bid is used to initiate a competitive scaled bid procurcinent.
3-202.03.2 Content
The Lnvitation for Bid shall inelude the following:

() instructions and information to bidders concerning nd submission requirements,
meluding:

(1) the time and date set for receipt of bids,
(2) the address of the office to which bids are to be delivered,
(3} the maximum time for bid acceptance by the State, and,
(4) any other special information;
(b) the purchase description, cvaluation factors, delivery or performance schedule, and such

inspection and acceptance requircments as are not included in the purchase description;
and,
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(¢) the contract terms and conditions, including warranty and bonding or other sceurity
requITemenis,

3-202.03.3 Incorporation by Reftercnee

The Invitation for Bid may incorporale documents by reference provided that the Invitation
for Bid specifies where such documents can be obtained.

3-202.03.4 Acknowledgment of Amendments

The lnvitation for Rid shall require the acknowledgment of the receipt o amendments issued.
3-202.04 Bidding Time
Bidding time is the period of time between the date of distribution of the Tnvitation for Bid and
the time and date set for receipl of bids. In each case, bidding time will be st to provide
hidders a reasonable time to prepare their bids.
3-202.05 Bidder Submissions

3-202.05.1 Bid Form

The Invitation for Bid shall provide a form Lo be signed by the hidder and which shall include
a space for insertion of the bid price,

3-202.05.2 Facsimile Bids

The Invitation for Bid may statc that facsimile bids will be considered whenever they are
delivered scaled at the designated office by the time and date set for receipl ol bids. 'or a bid
to be acceptable when transmitied by a facsimile machine, 1t shall have been faxed to an off-
site Jocation and delivered sealed to the agency prior o the time and date set lor the bid
opening. Such (acsimile bids shall contain speeific reference to: '
(a) the Invilation for Bid,

(b) the items, quantitics, and prices for which the bid is submitled;

(¢) the time and place of delivery; and,

‘d) a statement that the hidder agrees to all terms, conditions, and provisions of the Lnvitation
S o El
(or Bid.

Prior to an award being made, submission of an ariginal bid shall be required.
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3-202.06 Publie Notice
3-202.06.1 Distribution

[nvitations for Bids or Notices of Availability of Tnvitations for Bids shall be mailed or
otherwise furnished to a sulficient number of bidders to promote competition, Notices of
Availability shall indicate where, when, and for how long Invitations for Bids may be
obtaincd, ecncrally describe ihe serviee desired, and may contain other appropmate
niormation.

3-.202.00.2 Tublicalion

Every Invitation for Bid for services in cxcess of $100,000 shall be publicized in the legal
nolices seetion of a newspaper published in the county or municipality m which the agency 1s
located or in clectronic format specified by the PSCRB. Publication should be made at the
time the TFB i3 issucd. Additionally, (he ageney may publicize in a newspaper of general
circulation in the area pertinent to the procurement, in industry media, or in a government
publication designed for piving public notice.

3-202.06.3 Content of Advertisement

When composing the advertisement to appear in the legal notice section of the newspaper,
the intent is to promote competition. Prospective bidders should be given as much
information as possible in the confined space.

The following is a suggested guide for a legal advertisement:

The (name of the agency) will accepl sealed bids until (time of bid opening), (day of the
week), (month), (date), (vear) for the purpose of purchasing the following: (name of service
to be procured), (bid file number). Detailed specifications may be obtained by contacting
(name of contact person) al (telephone mumber), (electronic address) or at (physical mailing
address).

3-202.06.4 Advertising Time

Advertising time is the period of time between the dale of publication of the adverlisemoent
and the time and date set for the receipt of bids, Advertisement for bids shall be published
once cach week for two consecutive weeks with the second nolice being published on or after
the 7" calendar day after publication of the first notice. For electronic publication the
adverlising time shall be concurrent with a newspaper publication for two consccutive weeks.

Examples T the first publication is June 1, the second publication canmol be hefore June 8
] | . ! ' ! 1

‘The date set for the bid opening for scrvices shall not be less than scven working days (as
opposcd to calendar days) afler the last notice appears in the newspaper.
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Note: There must be seven (7) full working duys between the date the last nolice appeared
and the date that bids or proposals ore opened. This does not incliude weekends or
holideys. Also, the date on which the last nolice runs s prot included in the
caleulation of davs. The last dav of this period will he included unless the last day is a
Saturday, Sunday or legal holiday, in which case the period lasts until the end of the
next day which is noi a Saturday, Sunday or legal holiday.

3-202.06.4.1 Required Letters of Intent

The date for submission of & letter of intent, i’ required in the procurement, shall also be
not less than seven full working days after the last notice appears in the newspaper.

3-202.06.5 Public Availability

A copy of the Invitation for 13id shall be made available for any interested party at the
location noted in the published notice.

320207 Pre-Bid Conferences

Pre-bid conlerences may be conducted to explain the procurcment requirements, The
conference shall be announced to all prospective bidders known to have received an
Invitation for Bid. The conference should be held long enough alter the lnvitation for Bid has
been issued to allow bidders to become familiar with it but sulficiently before bid opening to
allow consideration of the conlerence results in preparing bids, Nothing stated at the pre-bid
conference shall change the Tnvitation (or Bid ualess a change is made by writien amendment
as provided in Scction 3-202,08 (Amendments to lnvitations for Bids). A summary of the
conference shall be supplied to all prospective bidders known to bave received an Invitation
[or Bid. If a transcript is made, it shall be of public record.

3-202.08 Amendments to Invitations for Bids
3-202.08.1 Form
Amendments o Tavitations for Bids shall be identified as such and shall require that the
bidder acknowledge receipt thercof. ‘The amendment shall relercnee the portions of the
lnvitation for Bid it amends.

3-202.08.2 Distribution

Amendments shall be sent to all prospective bidders known to have received an Invitation
for Bid.

3-202.08.3 Timeliness

Amendments shall be distributed within a rcasonable time to allow prospective bidders to
comsider them in preparing their bids, 1 the time and date sct for receipt of ids will not
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permit such preparation, such time shall be increased, to the extent possible, cither in the
amendment or, if necessary, by clectronic means (e-mail), facsimile, or telephone and then
confirmed in the amendment.

Note: Amendments should be used to;

(a) make any changes in the Invitation for Bid such as changes in quanlity,
purchase descriptions, delivery schedules, and opening dates,

(h) correct defects or ambiguilies; or,

(¢) furnish to other bidders information given to one bidder, if such information
will assist the other bidders in submitiing bids, or if the lack of such information
would prejudice the other bidders. Any such information when not given to all
bidders shall be cause for rejecting all bids.

3-202.09 Pre-Opening Modification or Withdrawal of Bids

Bids may be modified or withdrawn by written notice received in the office designated in the
Tnvitation Tor Bid prior to the time and date set for bid opemng.

3-202.09.1 Disposition of Bid Sccurity

If a bid is withdrawn in accordance with this section, the bid security, if any, shall be
returned to the hidder.

3-202.09.2 Records

All documents relating Lo (he modification or withdrawal of bids shall be madc a part of the
procurement file,

3-202.10 Late Bids, Late Withdrawals, and Late Modifieations
3-202.10.1 Definition
Any bid received after the time and date sot for receipt of bids is late. Any withdrawal or
modification of a bid reccived afler the time and date set for opening of bids at the place
designated for opening s fate.
3-202.10.2 Treatment
No late bid, late modification, or late withdrawal will be considered unless receipt would

have been timely but for the action or inaction of agency personnel dircctly involved with the
progurement activity.
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3-202.10.3 Notice

Bidders submitting Jate bids which shall not be considered for award shall be so notificd as
soon us practicable.

3-202.10.4 Records

Records equivalent to those required m Subscetion 3-202.9.2 (Pre-Opening Modification or
Withdrawals ol Bids, Records) shall be made and kept for each late bid, late modification, or
late withdrawal.

3-202.11 Receipt, Opening, and Recording of Bids
3-202.11.1 Reccipt

Zach bid and modification reecived shall be datc-stamped or time/date stamped but not
opened and shall be stored in a sceure place until the time and date set for bid opening,

3-202.11.2 Opening and Recording,

Bids and modifications shall be opened publicly, in the presence of one or more wilnesses, at
the time, date, and place designated in the Invitation for Bid. The name of each bidder, the
bid price, and such other information as is deemed appropriate by the Procurement Officer,
shall be read aloud or otherwise made available. Such information may be recorded al the
time of hid opening; that is, the bids may be tabulated or a bid abstract made. If o record is
made, the names of required witnesses shall also be recorded. The opened bids shall be
available for inspection by participants except to the extent the idder designates trude
scercts or other propriclary data to be conlidential as set forth in Subscction 3-202.11.3
below. Material so designated shall accompuny the bid and shall be readily scparable from
the bid in order to facilitale public inspection ol the nonconfidential portion of the bid. Prices
of the services offered, deliveries, and terms ol payment shall be publicly available at the
time of bid opening regardiess of any designation Lo the contrary. Bids shall be available for
inspection at any time subsequent to the awarding of (he contract. Inspection shall be in
comphance with Section 1-301.01 (Release of Information Regarding Bid Results).

3-202.11.3 Confidential Data

The Procurement Officer shall examine the bids to determine the validity of any requests for
nondisclosure of trade sccrets and other proprictary data identified m writing. If the parties
do not agree as 1o the disclosure of data, the Procurcment Officer shall inform the bidders m
writing within five working days what portions of the bid will be disclosed. The bids shall be
open to inspection as set forth in Section 1-301.01 (Release of Information Regarding Bid
Results) subject to any continuing prohibition on the disclosure of confidential dala.
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3-202.12 Mistales in Bids
3-202.12.1 General Provision

Correclion or withdrawal ol a bid because of an inadvetient, nonjudgmental mistake in the
bid requires carcful consideration to protect the inlegrity of the competitive bidding system
and o assurc fairness. If the mistake is attributable (o an crror in judgment, the bid may not
be correcled.

B3id correction or withdrawal by reason of a nonjudgmental mistake is permissible, but only
to the extent il is 1ot contrary o the interest of the State or the [air treatment of other bidders.

3-202.12.2 Mistakes Discovered Before Opening,

A bidder may corrcet mistakes discovered before the time and daic st for bid opening by
withdrawing or correcting the bid as provided in Section 3-202.09 (Pre-Opening
Modification or Withdrawal of Bids).

3-202.12.3 Confirmation of Bid

When the Procurement Officer knows or has reason to conclude that a mistake has been
made, such officer should request the bidder to confirm the bid. Siluations in which
confirmation should be requesied include obvious, apparcnt crrors on the face of the bid or a
bid unreasonably lower than (he other bids submitted. T{ the bidder alleges a mistake, the bid
may be corrected or withdrawn il the conditions set forth in Subscctions 3-202.12.4 through
3-202.12.6 of this scction are met,

3-202.12.4 Mistakes Discovered After Bid Opening But Before Award

T'his subsection sels forth procedures (o be applicd in three situations described herein in
which mistakes in hids arc discovered after the time and date sel [or bid opening but belore
award.

3-202.12.4.1 Minor Informalities

Minor informalities are matters of form rather than substance evident (rom the bid
docwment, or insignificant mistakes that can be waived or corrected without prejudice to
other bidders; that is, the elfect on price, quanlity, quality, delivery, or contractual
conditions is negligible. The Procurement Officer shall waive sach informalities or allow
the bidder o correet them depending on which s in the best interest of the State. Examples
include the failure of a bidder to:

(1) return the number of signed bids required by the agency in the Invitation for Bid:

(b} sign the bid, but only il the unsigned bid is accompanicd by other malenal indicating
the bidder’s intent to be hound; o,
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(¢) acknowledge reecipt of an amendment to the Invitation [or Bid, but onty af it is clear
from the bid that the bidder received the amendment and intended to be hound by its
terms or the amendment involved had a neglipible effect on price, quantity, quality, or
delivery.

3-202.12.4.2 Mistakes Where Intended Correet Bid is Evident

I the mistake and the intended correct bid are clearly evident on the hid document, the bid
shall be corrected on the intended correct bid and may not be withdrawn. Lxamples of
mistakes (hat may be clearly evident on the bid document arc typographical errors, crrors in
extending unit prices, and arithmetical crrors.

3-202.12.4.3 Mistakes Where Intended Correct Bid is Not Evident
A bidder may be permitted 1o withdraw a low bid if:

{a) a mistake is clearly evident on the bid document, bul the intended correct bid i3 not
similarly evident; or,

(b) the bidder submits proof of evidentiary value which clearly and convineingly
demonstrates that a mistake was made.

3-202.12.5 Mistakes in Bids Discovered After Award

Mistakes shall not be corrected after award of the contract except where the PSCRL or the
Ageney Head makes a written determination that it would be unconscionable not to allow the
mistake to he corrected.

3-202.12.6 Determinations Required

When a hid is corrected or withdrawn, or correction or withdrawal is denied, under
Subscetions 3-202.12.4 or 3-202.12.5 of this scction, the Procurement Officer or the Agency
Head shall prepare a writtcn determination showing that the reliel was granted or denied in
accordance with these regulations, excepl that the Procurement Officer shall approve the
detcrmination required under Subsection 3-202.12.4.1 as to minor informalitics. The writfen
determination shall become a part of the agency’s procurcment file,

3-202.13 Bid Evaluation and Award
3-202.13.1 General
The contract is 1o be awarded 1o (he towest responsible bidder whose bid meels the
reguirements and criteria set forth in he Invitation for Bid. See Seetion 3-202 (g)

(Competitive Sealed Bidding, Award) of these regulations. The Invitation for Bid shall set
forth the requirements and eriteria which will be used to determine the Towest responsive
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bidder, No bids shall be evaluated for any requircment or criterion thal is not disclosed in the
Invitation for Rid.

3-202.13.2 Service/Lnd Product Acceplability

The Tnvitation for 13id shall set forth any evaluation criterion to be used in determining
acceptability. It may require the submission of descriptive literature, technical data, or other
malerial. [t may also provide for accomplishing any of the following prior to award:

() mspection or testing of a product prior to award for such characteristics as quahty or
workmanship;

(b) examination of such elements as appearance, finish, taste, or fecl; and/or,

(¢) other examinalions to determine whether it conforms with any other purchase description
requirements,

The acceptability evaluation is not conducted for the purpose of determining whether one
bidder’s item is superior to another but only lo determine that a bidder’s offering is
acecptable as set forth in the Invitation for Bid. Any bidder’s offering which docs not meet
the aceeptability requirements shall be rejected as non-responsive.

3-202.13.3 Determination of Lowest Bidder

Following determination of acceplability as sct forth in Subsection 3-202.13.2 {Service/tind
Product Acceptability), if determination of acceptability is requared, bids will be evaluated to
detenmine which bidder offers the lowest cost to the State in accordance with the evaluation
criteria set forth in the Invitation for Bid. Only objectively measurable criteria which are set
forth in the Tnvitation for Bid shall be applied in determining the lowest bidder.

Lxamples of such crileria include, but are not himited to, guaranteed buy back and ownership
or life-cyele cost formulas. Livaluation factors need not be precise predictors of actual future
costs, but to the exteni possibic such evaluation factors shall be reasonable estimates based
upon information the Stale has available concermning luture use, and shall (reat all bids
equitably.

3-202.13.4 Restrictions
Nothing in this scction shall be deemed to permit a contract award 1o a bidder submilting
more comprehensive scrvices than that designated in the Invitation for Bid if such bidder 1s

not also the lowest bidder as determined under Subscetion 3-202.13.3 (Determination of
Lowest Bidder) of this scetion, lurther, negotiations arc not permitted with any bidder.
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3-202.14 Low Tie Bids
3-202.14.1 Dcfinition
Low tic bids are low responsive bids [rom responsible bidders that are identical in price,
including cash discounts offered for prompt payment, and which meet all the requirements
and critetia set forth in the Invitation for Bid.
3-202.14.2 Award
The prime criterion for making an award where tie bids are involved shall be in comphance
with Mississippi Code Amotated §§31-7-15 (1) and 31-7-47, i.¢., that resident vendors shall
he given preference over nonresident vendors. An award shall not be made by drawing lots,
excepl as sct forth below, or by dividing business among identical bidders. In the discretion
of the Ageney Head, award shalf be made in any permissible manner that will discourage tie
bids. T no permissible method will be effective in discouraging te bids, and a wrillen
determination is made so staling, award may be madce by drawing lots. In such case, those
bidders involved shall be invited o attend the procedure.

3-202.14.3 Records of Tie Bids

Recards should be made of all Tnvitation for Bid on which tic bids are received showing at
lcast the following mnformation:

(2) the identificalion number of the Invitation {or Bid;

(b) the scrviee; and,

{¢} alisting of all bidders and (he prices submitled.

A copy ol each such record shall be sent to the PSCRB.
3-202.15 Documentation of Award

Following award, a rccord showing the basis for determining the successful bidder shall be
madc a part of the agency’s procurement lile.

3-202,16 Publicizing Award

Wrillen notice of award shall be scnt to the successlul bidder. Notice of award shall be made
available to the public,
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3-202.17 Multi-Step Scaled Bidding
3-202.17.1 Delinition
Multi-sicp scaled bidding is 4 two-phase process consisting of the following:

(a) First phasc  a technical phase composed ol one of more steps in which bidders submit
unpriced technical offers to be evalualed by the Siale; and,

(h) Second phase  in which those bidders whose techmceal offers are determined to be
acceplable during the fiest phase have their price bids considered.

Multi-step bidding is designed to obtain the benefits of competitive scaled bidding by the
awarding of a contract (0 the [owest responsive, responsible bidder and at the same lime
obtain the henefits of the competitive scaled-proposals procedure through the solicitation of
technical offers and the conduct of discussions to evaluale and delermine the acceptahility of
technical offers.

3-202.17.2 Conditions for Usc

The multi-step sealed bidding methods may be used when it is not practical to picpare
initially a definitive purchase description which will be suitable to permil an award bascd on
price. Multi-step sealed bidding may, therefore, be used when it is considered desirable:

(a) 1o invile and cvaluate technical offers o determine their acceptability to fulfill the
purchase description requircments;

(b) to conduct discussions for the purposes of facilitating understanding of the technical offer
and purchase descriplion requiremcnts and, where appropriale, obtain supplemental
information, permit amendments of technical offers, or umend the purchase description;

(e} to accomplish subsections (&) and (b) of this scction prior to soliciting priced bids; and,

(d) to award the contract to the Towest responsive and responsible bidder in accordance with
the competitive sealed bidding procedures,

3-202.18 Pre-Bid Conferences in Multi-Step Scaled Bidding
Prior to the submission of unpriced technical offers, a pre-bid conference as contemplaled by
Scction 3-202.07 (Pre-Bid Confercnces) may be conducted by the Procurement Officer, The

Procurement Officer may also hold a conference of all potential bidders in accordance with
Scetion 3-202.07 at any time during the cvaluation of the unpriced techmeal offers.
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3-202.19 Procedure for Phase One of Multi-Step Scaled Bidding,
3-202.19.1 Form

Multi-step sealed biding shall be initiated by issuance of an Tnvitation for 3id m the form
required by Section 3-202.03 (The Tnvilation for Bid), excepl as hercinafter provided. In
addition 1o the requirements set forth in Scction 3-202.03, the multi-step sealed bid shall
state:

(a) that unpriced technical offers are requested;

() whether priced bids arc to be submilled at the same time as unpriced technical offers (f
thev are, such priced bids shall be submitled in a scparate sealed envelope):

(¢) that it is a multi-step scaled bid procurement, and priced bids will be considered only in
the sccond phase and only from those bidders whose unpriced techmeal offers are found
acceptable in the (irst phase;

(d) the critcria to be used in the cvaluation of the unpriced technical offers;

(¢) that (he State, to the extent the Procurement Officer finds neeessary, may conduct oral or
wrillen discussions of the unpriced technical offers;

(f) that bidders may designate those portions of the unpriced technical offers which coniain
trade secrels or other proprietary data which arc to remam confidential, subject to
Mississippi Code Annotated §§25-61-9 und 7-23-1; and,

(g) that the ftem being procured shall be furnished in accordance with the bidder’s technical
offer as found to be linally acceptable and shall mect the requirements ol the Invitation
lor Bid.

3-202.19.2 Amendments to the Invitation for Bid

After receipt of unpriced technical offers, amendments 1o the Invitation for Bid shall be
distributed only to bidders who submitied unpriced technical offers, and they shail be
permitted 1o submit new unpriced technical offers or to amend those already submitted.

If, in the opinion ol the Procurement Officer, a contemplated amendment will significantly
change the nature of the procurement, the Tnvitation for Bid shall be canceled in accordance
with Scetion 3-301.04 (Canceltlation of Solicitation; Rejection of All bids or Proposals) and a
new Invitation for Bid tssued.

3-202.19.3 Receipt and Handling of Unpriced Technical Offers

Unpriced technical offers shall not be opened publicly but shall be opencd in front of two or

more ageney procurement officials. Subject to the provisions of the Mississippi Public
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Records Act, Mississippi Code Annotated §25-61-1, e seq., such ollers shall not be
disclosed o unauthorized persons. Bidders may request nondisclosure ol trade scerets and
other proprietary data identified in wniing.

3-202.19.4 Evaluations of Unpriced T'echnical Offers

The unpriced technical offers submitted hy bidders shall be evaluated solely in accordance
with the criteria set [orth in the Invitation for Bid. The unpriced technical offers shall be
catcgorized as:

() acceptable,
(b) potentially acceplable - that is, reasonably susceplible of being made acceptable; or,
(¢} unacceptable.

The Procurcment Officer shall reeord in writing the basis for finding an offer unacceptable
and make it part of the agency procurcment file. The Procurement Officer may then initiate
Phase Two of the procedure if, in the Procurement Officer’s opinion, there arc sufficient
acceptable unpriced technical offers to assure effective price competition in the second phase
without technical discussions. 11 the Procurcment Officer (inds that there are not sufficient
acceptable unpriced technical offers, he shall issuc an amendment to the Invitation for Bid or
cheage in technical discussions as set lorth in Subsection 3-202.19.5 below.

3-202.19.5 Unpriced Technical Offers — General Discussion

The Procurcment Officer may conduct discussions with any bidder who submit an acceplable
or potentially acceptable technical offer. During the course of such discussions, (he
Procurement Officer shall not disclose any information derived from one unpriced technical
offer to any other bidder. Once discussions are begun, any bidder who has not been notified
that its offer has been found unacceptable may submit supplemental information amending
its technical offer at any time until the elosing date established by the Procurement Officer.
Such submission may be made at the request of the Procurement Officer or upon the bidder’s
own initiative. The Procurement Officer shall keep a record of the date, place, and purpose of
any such meeting and those attending and make it part of the agency procurement. file.

3-202.19.6 Notice of Unacceptable Unpriced Technical Offer
When the Procurement Officer determines a bidder's unpriced {echnical offer to be

unaceeptable, such offeror shall not be afforded un additional opportunity to supplement (he
ofler.
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3-202.20 Procedure for Phase Two of Multi-Step Sealed Bidding
3-202.20.1 Tnitiation
Upon completion of Phase One, the Procurement Oflicer shall either:

(a) open priced bids submitted in Phase One (if priced bids were requited t be submitted)
from bidders whosc unpriced technical offers were found to be acceplable; or,

(b) invite each acceplable bidder Lo submit a priced bid, il priced bids were not submitted.
3-202.20.2 Conduct of Phase I'wo
Phasc T'wo shall be condueted as any other competitive sealed bid procurement except:

(1) no public notice need be given of this invitation to submit priced bids because such notice
was previously given;

(b) afler award, the unpriced technical offer of the successful bidder shall be disclosed as
Tollows:

1) the Procurcment Officer shall examine written requests of contidentiality lor trade
secrets and proprietary data in the technical offer of such bidder to determime the
validity of any such requests,

2) if the parlies do not agree as to the disclosure of data, the Procurement Officer shall
inform the bidder in writing what portions ol the unpriced techmical offer will be
disclosed, in which case the bidder may withdraw his offer in order 1o protect the
trade secrel or proprictary data;

3) unless withdrawn, such technical ofler shall be open Lo public inspection subject to
any continuing prohibition on the disclosure of confidential data in accordance with
Mississippt Code Annotated §§25-61-92 and 79-23-1,

{¢) unpriced tcchnical offers of bidders who are not awarded the contract shall not be open to
public inspection unless the Ageney 1lead determines in writing that public inspection of
such ofiers is cescntial W assurc confidence in the integrity of the procurcment process;
provided, however, that the provisions of Subsection 3-202.20.2(b) of this section shall
apply with respect to the possible disclosure of trade secrets and proprietary data.

The provisions of (his section regarding disclosure and nondisclosure are subject to the
provisions of the Mississippi Public Records Act, Mississippi Code Annotated §25-61-1, et.

seq.

Note: The obligation to keep data confidential is not intended to create any liabilily thal
would not otherwise exist under State law.
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3-202.21 Mistakes During Multi-Step Scaled Bidding

Mistakes may be corrceted or hids may be withdrawn during Phase One at any time, During
Phase I'wo, mistakes may be corrected or withdrawal permitted in accordance with Section 3-
202.12 (Mistakes in Bids).

3-203 COMPETITLIVE SEALED PROPOSALS

3-203.01 General Provisions

(a)

()

(c)

(N

(2)

Conditions for Use: When, under regulations appraved by the PSCRI, the Agency Head
determines that the use of competitive scaled bidding s either not practicable or not
advantageous 10 the State, a contract may be entered into by competitive scaled proposals.

Request for Proposak: Proposals shall be solicited through a Request {or Proposal.

Public Notice: Adequatc public notice ol the Request for Proposal shall be given in the
samc manner as provided in Seetion 3-202.01 (¢) and 3-202.06 (Competitive Sealed
Bidding, Public Notice).

Receipt of Proposals: Proposals shall be opened so as (o avoid disclosure ol contents to
competing offerors during the process of negotiation. The ageney shall prepare and keep a
Register of Proposals which shall be open for public inspection after contract award. The
Register of Proposals shall indicate the name of all vendors submitting proposals,

Evaluation Factors: The Request [or Proposal shall state the relative importance of price
and other evaluation factors in terms of important, very important, and critical.

Discussions with Responsible Offerors and Revisions to Proposal: 1f provided in the
Request for Proposal and as set forth in these regulations, discussions may be conducted
with responsible offerors who submit proposals determined to be reasonably susceptible to
heing sclected for award. The discussions shall be (or the purpose of ¢larilication to assure
full understanding of, and responsiveness to, the solicilation requirements. In conducting
discussions, there shall be no disclosure of any information derived from competing offers,
Offerors should be accorded lair and equal treatment with respeet to any opportumty for
discussion. Revision of proposals may be permitted afler submissions and prior to award
for the purpose of obtaining best and [inal offers.

Award: Award shall be made to the responsible offeror whose proposal is determined n
writing to be (he most advantageous Lo the State taking into consideration price and the
cvaluation factors set [orth in the Request for Proposal. No other faclors or eriteria shall be
used in the evaluation.
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3-203.02 Application

The provisions of this section apply to every procurement of personal or professional services
made by competitive sealed proposals.

3-203.03 Conditions for Use of Competitive Sealed Froposals
3-203.03.1 “Practicable” Distinguished from “Advantageous”

As used in Section 3-203.01 (Compelitive Scaled Proposals, Conditions for Use), the words
“nracticable™ and “advantageous™ are (o be given ordinary dictionary meanings:

() practicable means what may be accomplished or put into practical application; and,

(b) advantageous means a judgmental asscssment of whal is in the State’s best miterest.
Competitive sealed bidding may be practicable but not necessarily advantageous; that is,
not in the State’s hest interest.

3-203.03.2 General Discussion

If competitive scaled bidding is not practicable, competitive scaled proposals should be used.
If compelitive scaled bidding is practicable, it must then be determined whether competitive
sealed bidding is advantageous. 1 competitive sealed bidding is determined not to be
advantageous, competitive sealed proposals should be used.

3-203.03.2.1 Fexibility vs. Finality

(a) Ulexibility:  The key clement in delermining advantageousncss is the need for
flexibility vs. the need for finality, The competitive sealed proposals method dilfers
{rom competitive sealed bidding in that competitive sealed proposals:

1) permit discussions with competing oflerors and changes in their proposals including
price; and,

2) allow comparative judgmental cvaluations to be made when selecting among
acceplable praposals for award of the contract.

(b} Finality:  Another important difference between competitive scaled proposals and
competitive sealed bidding is the finality of initia! olfers. Under competitive scaled
proposals, altevations in the nature of a proposal and in prices may be made after
proposals are opencd. Such changes are not allowed under competitive sealed bidding
(exeopt to the extent allowed in the first phase of multi-step sealed bidding). Therefore,
uniless it is anticipated that a contract can be awarded solely on the buasis of information
submitted by bidders at the time of opening, competitive sealed bidding is neither
practicable nor advantageous,
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3-203.03.2.2 Evaluation Factors

Another consideration concerns the Lype of cvaluations needed afier offers are received,
Where evaluation [actors involve the relative abilitics of offerors 1o perform, meluding
deorces of technical or professional expericnec or expertise, use ol competitive sealed
proposals is the appropriate procurement method. Additionally, use ol competitive sealed
proposals is appropriate where the type of need to be satisfied involves weighing arlistic
and acsthetic values to the extent that price is a secondary consideraiion. Finally, where the
types of services 1o be performed may require the usc of comparative judgmental
evaluations to evaluate them adequately, use ol competitive sealed proposals is the
appropriate method.

3-203.03.3 When Competitive Scaled Bidding is Not Practicable

Competitive scaled bidding is not practicable unless the natare of the procurement permits
award o a low bidder who agrees by its bid to perform without condition or rescrvation in
accordance with the purchase description, delivery or performance schedule, and all other
terms and conditions of the Tnvitation for Bid. Factors to be considered in delermining
whether competitive scaled bidding is or is not practicable include:

(a) whether the contract needs to be other than a fixed-price type;

(b) whether oral or written discussions may need to be conducted with offcrors concerning
technical and price aspeets of their proposal;

(¢) whether offerors may need to be afforded the opportunity to revise their proposal
melading price;

(d) whether award may need to be based upon a comparative cvaluation as stated in the
Request for Proposal of differing price, quality, and contractual faclors i order to
determine the most advantageous offering to the State (quality factors include technical
and perlormance capability and the content of the technical proposal); and,

{¢) whether the primary consideration in determining award may not be price,

3-203.03.4 When Competitive Sealed Bidding is Not Advantageous

A determination may be made to use compelitive sealed proposals 1f il s determined that 161y
not advantagoous to the State, cven though practicable, to use compelitive scaled bidding,
Factors (0 be considered in determining whether competitive sealed bidding is not

advaniageous include:

(a) if prior procurcments indicate that competitive sealed proposals may result i more
beneficial contracts for the State; and,
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(1) whether the factors listed in Subsections 3-203.03.3 (b) through 3-203.03.3 (d) of this
section arc desirable in conducting a procurement rather than neccssary: if they are, then
such faetors may be used to support a determination that competitive scaled bidding 15
nol advantageous,

Note: The following iy offered as an example of circumstances when formal competitive
sealed bidding is “practicable” but not “advantageous.”

It could be “practicable” to invite competitive sealed hids on o functional
specification prepared hy the State for services that are highly specialized such as
producing job classifications; however, the contract award would likely beller serve
the State’s interest if il were made on the basis of the most advantageous proposal
rather than the lowest responsive and responsible bidder. For this veason, it would
not be “advantageous” (o the State 1o take competitive sealed bids; that is, the
State s specification conld conceivably resull in an acceptable product, bul another
could have been obtained more economically and in a form that would heller serve
the needs of the State. Competitive sealed proposals would also afford the
opporiunity to discuss design characieristics with the offerors as the discussions
proceeded.

3-203.03.5 Determinations to be Made Before Competitive Scaled Proposals May Be
Utilized

Before a contract may be entered into by competitive sealed proposals, the Ageney Llead
shall make the following determinations:

(a) that competitive sealed bidding 1s either not practicable or not advantageous to the State;
() that the agency does not have the personnel or resources to perform the services required
under the proposcd contract, or thal the services can be performed more economically by

someonc other than state personnel;

(¢) the nature ol the relationship to be established between the using apency and the
contractor ol the proposed contract; and,

(d) that the using agency has developed and fully intends o implement a written plan for
utilizing such services which will be included in the contractual statement of work.

3-203.04 Content of the Request for Proposal
3-203.04.1 Preparation of the Request for I'roposal
The Request Tor Proposal shall be prepared in accordance with Scetion 3-202.03 (Conditions

for Use of Competilive Sealed Proposals) regarding Invitation (or Bid provided that it shall
also include:
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(1) a statement that discussions may be conducted with offerors who submit proposals
determined to be reasonably susceptible of heing seleeted for award, but that proposals
may be accepted without such discussions; and,

(b) a stalement of when and how price should be submitied,

3-203.04.2 Form of the Request for Proposal

The Request for Proposal shall be in the lorm specified by the Procurcment Officer and
contain at Jeast the lollowing information:

(a) type of services required;

(b a description of the work involved;

(¢) an cstimate of when and for how long the services will be required;

(d) the type of contract to be used,

(e) a date by which proposals for the performance of the services shall be submitted;

(f) a statement that the proposals shall be in writing;

{g} a stalement that offcrors may designate thosc portions of the proposnl& which contain
trade secrels or other proprietary data which may remain confidential in accordance with
Mississippi Code Annotated §§25-61-9 and 79-23-1;

(h) a statcment of minimum information that the proposal shall contain, including;

(13 the name of the offeror, the location of the olleror’s prineipal place ol business and, if
different, the place of performanee of the proposed contract,

(2) the age of the offeror’s business and average number of employees over a previous
period of time, as specified in the Request for Proposal;

(3) the abilitics, qualifications, and cxperience of all persons who would be assigned to
provide the required services;

(4) a listing ol other contracts under which services similar in scope, size, or discipline to
the required services were performed or undertaken within a previous period of time,

as specified in the Request for Proposal; and,

(5) a plan giving as much details as is practical explaining how the services will be
perlormed.
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(i) the factors to be used in the evaluation and seleclion process and their relalive
importance. (See Appendix B for sample Request for Proposal.)

3-203.05 Proposal Preparation Time

Proposal Preparation time shall be sct to provide oflcrors a reasonable time to preparc their
proposals.

3-203.06 Form of I'roposal

The manner in which proposals are to be submitted, including any forms to be used, may be
inctuded as part of the Request for Proposal,

3-203.07 Public Notice

Public notice shall be given by distributing the Request lor Proposal in the same manner
provided for distributing an Invitation for Bid under Section 3-202.06 (Public Notice).

3-203.08 Pre-Proposal Conferences

Pre-Proposal conferences may be conducted i accordance with Seetion 3-202.07 (Pre-13id
Conferences). Any such conference should be held prior to submission of initial proposals.

3-203.09 Amendments to Requests for Proposals

Amendments 10 Requests for Proposals may be made i accordance with Scetion 3-202.08
(Amendments to Tnvitations for Bids) prior to submission ol proposals, Alter submission of
proposals, amendments may be made in accordance with Section 3-202.19.2 (Procedure lor
Phase-One of Multi-Step Scaled Bidding, Amendments to the Invitation for Bid).

3-203.10 Mudification or Withdrawal of Proposuls

Proposals may be modified or withdrawn prior (o the established duc date in accordance with
Section 3-202.9 (Pre-Opening Modification or Withdrawal of Bids). For the purposes of this
section and Section 3-203.11 (Lale Proposals, Tale Withdrawals, and Late Modifications)
below, the established due date is etther the time and date announced for reccipt of proposals or
receipt of modifications to proposals; if any, or if discussions have begun, it is the time and
datc by which hest and final ofters must be submilled, (provided thal only offerors who
submitted timely proposals may submit best and final offers).

3-203.11 Late Proposals, Late Withdrawals, and Late Modifications
Any proposal, withdrawal, or modification received after the established due date s late, See
Seetion 3-203.10 (Modification or Withdrawal of Proposals) for the definition of “established

duc date.” Any proposal, withdrawal or modification not received at the place designaled for
receipl of proposals is late. Late proposals, withdrawals, or modifications may only be
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comsidered in accordance with Scetion 3-202.10 (Lawe Bids, Late Withdrawals, and Late
Modilications).

3-203.12 Reccipt and Registration of Proposals
Proposals shall not be opened publicly but shall be opened in the prescnce of two or more
agoney officials. Proposals and medifications shall be date-stamped or imc/date-stamped upon

reecipt and held in a secure place until the established duc date.

Allcr the date established [or receipt of proposals, a Register of Proposals shall be prepared by
the Procurcment Officer which shall include for all proposals:

(a) (he name of each olferor;

(b) the number of modifications reecived, if any; and,

(¢) a description sufficient 1o identtfy the service offered.

The Register of Proposals shall be open to public inspection only after award ol the contract.

Proposals and modifications shall be shown only to personnel having a legitimate nterest in
them.

3-203.12.1 Requests for Nondisclosure of Data

If the offeror selected. for award has requested in writing the nondisclosure of trade secrels
and other proprietary data so identified, the Procurement Officer shall examine the request in
(he proposal to determine its validity prior o entering negotiations. T( the partics do not agree
as 1o the disclosure of dala in the contract, the Agency Head shall inlorm the offeror in
writing what portion ol the proposal will be disclosed and that unless the offeror withdraws
the proposal, the proposal will be so disclosed.

3-203.13 I'valuation of Proposals
3-203.13.1 Lvatuation Factors in the Request for Proposal

The Request for Proposal shall stale all of the ovaluation factors, including price, and thetr
relative importance.

3-203.13.2 Evaluation

The cvaluation shall be based on the evaluation factors set forth in the Request [or Proposal.
Numerical rating systems may be used but are not requived. I'actors not specilicd in the
Request lor Proposal shall not be considered. The following factors shall be listed and shall
be considered in conducting the evaluation. The relative imporlance of these and other
factors will vary according to the type of services being procured. The minimum factors are:
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{a) (he plan for performing the required services;
() ability to perform the scrvices as reflected by lechnical training and education, gencral
experience, specific expericnce in providing the required services, and the qualifications

and abilities ol personnel proposed to be assigned Lo perform the scrvices;

(¢) the persommel, equipment, and facilitics to perform the services currently available or
demonstrated 1o be made available at the time of contracting;

() a rccord of past performance of similar work; and,
(¢) price.
3-203.13.3 Classifving Proposals

For the purposce of conducting discussions under Scction 3-203.14 (Proposal Discussions
wilh Individual Offcrors) below, proposals shall be initially be classified as:

(1) acceplablc;
(b) potentially acceptablc (that is, reasonable susceplible of being made acceptable); or,
{(¢) unacceplable.
Offcrors whose proposals are unaceceptable shall be sent wrillen notification promptly. The
notification should state their proposal was deemed unaceeptable and should include a
specific reason or reasons {or 1 being declared unaceeptable.

3-203.14 Proposal Discassions with Individual Offerors
3-203.14.1 “Offerors” Defined
For the puposes of Seetion 3-203.01(0 (Competitive Scaled Proposals, Discussion with
Responsible Olferors and Revisions to Proposals) and this scction, the term “oiferors™
includes only those busincsses submitting proposals thal arc acceptable or potentiably
acceptable. The lerm does not include businesses which submitied unacceptable proposals,
3-203.14.2 Purposes of Discussions
Discussions may be held 1o;
(&) promote understanding of the Stale’s requirements and the offeror’s proposuls;
(b) facilitate ariving at a contract that will be most advanlageous to the State taking into

consideration price and (he other ovaluation factors set forth in the Request for Proposal;
and,
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(¢) determine in greater detail such offeror’s qualifications.
3-203.14.3 Conduct of Discussions

Offerors shall be accorded fair and equal trewtment with respect 10 any opportunity for
discussions and revisions ol proposals. The Procurement Officer should establish procedures
and schedules for conducting discussions. If, during discussions, there is a nced for any
substantial clarification of or change in the Request lor Proposal, the Request for Proposal
shall be amended to incorporate such clarification or change. Auction techniques (revealing
one olleror’s price to another) and/or disclosure of any information derived from competing
proposals are prohibited. Any substantial oral clarification of a proposal shall be reduced to
wriling by the offeror. The Procuremoent Officer shall keep a record of the date, place, and
purpose ol mectings and those atlending and place same in the agency’s procurement file.

3-203.14.4 Best and Final Offers

If allowed by the Request for Proposal and if necessary (ov proper evalualion, the
Procurement Oflicer shall establish a common datc and time for the submission of best and
final offers. Best and final offers shall be submitted only once; provided, however, the
Agency ITead may make a written delenmination that it is in the Stalc’™s best interest Lo
conduct additional discussions or change the State’s requirements and require another
submission of best and [inal offers. Otherwise, no discussion of or changes in the best and
final offers shall be allowed prior to award. Offerors shall also be informed that if they do not
submit a notice of withdrawal or another best and final offcr, their immediate previous offer
will be construcd as their best and final offer.

3-203.15 Mistakes in Proposals
3-203.15.1 Modification or Withdrawal of Proposals

Proposals may be modified or withdrawn as provided in Section 3-203.10 (Modification or
Withdrawal of Proposals).

3-203.15.2 Confirmation of Proposal

When the Procurement OlTicer knows or has reason to conclude before award that a mistake
has been made in a proposal, such officer should request the offeror lo comfirm that the
proposal is corrcct. If the offeror afleges mistake, the proposal may be corrected if the
conditions sot forth in Subsection 3-203.15.3 through 3-203.15.5 below are met.

3-203.15.3 Mistakes Discovered after Reccipt of Proposals but Before Award

This subsection sets forth procedures to be applicd in four situatioms i which mistakes n
proposals are discovered aficr receipt of proposals but before award:
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(a) During Discussions, Prior to Best and Final Offers: Once discussions are commenced
with any ofTeror or afler best and final offers are requested, any offcror may freely correct
any mistake by modifying or withdrawing the proposal untit the time and date set for
reccipt of best and final offers;

(t) Minor Informalitics; Minor inlormalitics, unless otherwise correcled by an offeror as
provided in this section, shall be treated as they arc under competitive sealed bidding. Sce
Scetion 3-202.12.4 (a) (Mistakes in Bids, Mistakes Discovered After Opening But Before
Award);

(¢) Correction of Mistakes: If discussions are not held or if the best and final offers upon
which award will be made have been received, mistakes may be corrected and the
intended correct offer considered only il

(1) the mistake and the intended correct offer are clearly cvident on the face of the
proposal; or,

(2) the mistake is not clearly cvident on the face of the proposal, but the offeror submuts
prool” of evidentiary value which clearly and convineingly demonstrates both the
existence of a mistake and the intended correct offer, and such correction would not
be contrary (o the {ar and cqual treatment of other offerors.

(d) Withdrawal of Proposals: 10 discussions arc not held or if the best and (inal offers upon
which award will be made have been reecived, the offeror may be permitted (o withdraw

the proposal if:

(1) the mistake is clearly evident on the face of the proposal and the intended correet
ofler 15 not;

(2} the oiferor submits proof of evidentiary value which clearly and convincingly
demonsirates that a mistake was made but does nol demonstrate the intended correct
offer: or,

(3) the offeror submits prool of cvidentiary value which clearly and convincingly
demonstrates the intended correct offer but to allow correction would be contrary to
the fair and equal treatment of the other offerors.

3.203.15.4 Mistukes Discovered After Award

Mistakes shall not be corrected after award of the contract cxeept when the Agency Head
finds it would be unconscionable not to allow the mistake Lo be corrceted.

3-203.15.5 Determinations Required

When a proposal is corrected or withdrawn, or correction or withdrawal 15 denied under
Subsections 3-203.15.3 (b), (c), (d), or 3-203.15.4, a written determination shall be prepared
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and maintained in the agency procurement (ile showing that reliel was granted or denied n
accordance with these regulations. The Agency Head shall prepare the determination, except
under Subscction 3-203.15.3(W), the determination may be prepared by the Procurcment
Ofificer.
3-203.16 Award
‘The Procyrement Officer shall make a wrilten determination showing the basis on which the
award was found to be most advantageous to the State based on the factors set forth in the
Request for Proposal.

3-203.17 Publicizing Awards

Written notice of award shall be sent to the successful offeror, Notice of award shall be made
availablc to all participating offcrors and the public.

3-204 SMALL PURCIIASES
Any procurement not exceeding $100,000 may be made in accordance with small purchase
procedures provided herein, Procurement requircments shall neither be artificially divided nor
shall the extent ol the scrvice required be undercestimated so as o constitute a small purchasc
under this section,
3-204.01 Application
This section applies to procurements for personal service of $100,000 or less.
3-204.02 Authority to Make Small Purchases
3-204.02.1 Amount
The Purchasing Agency may use this Regulation if the procurement for services s 1o be
$100,000 or less. IF these methods are not used, the other meihods of source seleclion
provided in Section 3-201 {Methods of Source Sclection) shall apply.
3-204.02.2 Available from One Source Only
T the scrvice is available from only one source, the sole-source procurement method set forth
in Section 3-205 (Sole-Source Procurcment) of these regulations shall be used unless the
procurement is a small purchase as specified in Subsection 3-204.04 of this section.
3-204.02.3 Division of Requirements
Procurement specilications shall not be artificially divided to avoid using the other source

scleetion methods set Torth in Scction 3-201 (Methods of Source Selection). Generally, there
should only be one conlract within an agency per vendor for a particular service type.
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3-204.03 Small Purchases of Services Greater than $50,000, Not Excceding $100,060
3-204.03.1 Procedure
Insofar as it is practical [or small purchases of services greater than $50,000 and not
exceeding $100,000, no less than three sources shall be solicited to submil wiitlen responses
that are recorded and placed in the procurement file. Written responses must be either signed,
on lelterhcad, or otherwise identifiable to be valid. Writlen responses shall, al & minimum,
coniain the following information:
(a) a statement of price;
(b) terms ol the agreement;
{¢) description of scrvices offered by the contractor to the agency; and,
(d) name, address and tclephone number of the offeror.
If this method is used, award shall be made to the business offering the Towest and best bid or
proposal. In the event three written responses are not obtained, the agency shall include a
memo to the procurement file explaining why this was not accomplished.

3-204.03.2 Records

The names of the entities submitting quotations and the date and amount of each quotation
shall be recorded and maintained as a public record.

3-204.04 Small Parchases of $530,000 or T.ess

The Agency Head shall adopt operational procedures for making small purchases of $50,000 or
less. Such operational procedures shall provide for obtaining adequatc and reasonable
competition and for making records to properly account for funds and (o facilitate auditing of
the Purchasing Agency. No appraval by the PSCRB 13 required for these purchascs.

3-205 SOLE-SOURCE PROCUREMENT

A contract may be awarded for contracts withoul competition when the Agency Head determines
in writing that there is only one source for the required scrvice.

3-205.01 Application

The provisions herein apply 1o all sole-source procurements uniess emerpency condilions exist
as defined in Scotion 3-206 (Fmergency Procurements).
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3-205.02 Conditions for Usc of Sole-Source Procurement

Sole-source procutement is not permissible unless a requirement is available from only 4 simglc
supplicr. The determination as Lo whether a procurement shall be made as a sole-source shall
be made and approved by the Agency Head. Such determination and the basis therefor shall be
in writing, The Agency Head may specily the application of such determination and the
duration of its effectivencss. In cases of reasonable doubt, competition shall be solicited. Any
request by an agency that a procurement be restricted to one potential contractor shall be
accompanicd by an explanation as to why no other will be suitable or acceptable (o mect the
need.

3-205.02 Negotiation in Sole-Source Procurement
The Ageney Fead shall conduct negotiations, as appropriate, as (o price, delivery, and terms, If
the conlract amount is greater than $100,000, the contracts must still be forwarded to the
PSCRB for approval prior lo any services being rendercd.
3-206 EMERGENCY PROCUREMENTS
Notwithstanding any other provision of these Regulations, the Agency Head may make or
authorize others to make emcrgency procurements under emergency conditions as defined in
these regulations, provided that such emergency procurements shall be made with such
competition as is practicable under the circumstances. A written determination signed by the
Agency Head of the basis for the emergeney and for the sclection of the particular conlractor
shall be included in the contract {ile.

3-206.01 Application

The provisions herein apply to every procurcment made under emergency conditions that will
not permit other source selection methods to be used.

3-206.02 Delinition of Emergency Conditions
The term “cmergency™ shall mean any circumstances.
() caused by fire, flood, explosion, storm, earthquake, cpidemie, not, msurecetion; or,

(b caused by an inherent defect duc to defective construction; or;

(¢) when the immediate preservation of order or public health is necessary by reason of
unforeseen emergency; or,

(dy when the restoration of a condition ol uscfulness of any public building, equipment, road or
bridge appears advisable; or,
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(¢} in the cuse ol a public utility when there 1s a failure of any machine or other things used
and useful in the gencration, production or distribution of electricity, water or natural pas or
in the transportation or treatment of sewage; or,

(f) when the delay incident to obtaining compelitive bids could cause adverse impact upon the
governing authorily or agency, its employees or its cilizens.

See Miss, Code Annotated §31-7-1 (f).
3-206.03 Scope of Emergency Procurement
Emergency procurement shall be limited to those services necessary to mect the emergency.
3-206.04 Authority to Make Kmergency Procurements
Any slale agency may make emergency procurcments when an emergency condition arises and
the need cannot be met through normal procurement methods; provided, approval by the
Agency Mead shall be obtained prior o the procurement. ‘The contract should be forwarded to
the PSCRB within 10 days of execution {or SPAHRS processing, if the contract amount is
preater than $100,000.
3-206.05 Source Seleetion Methods

3-206.05.1 GGeneral

The procurcment procedure used shall be selected to ensure that the required services are
procurcd in time to meet the emergeney, but with such competition as is practicable.

3-206.05,2 After Unsuccessful Competitive Sealed Bidding
Compelitive, sealed bidding is unsuccessiul when bids received pursuant o an Invitation for
Bid are unreasomable, noncompetitive, or the Tow bid cxcecds available funds as certified by
the appropriate fiscal officer, and time or other circumstances will not permit the
resolicitation of compelitive sealed bids, I emergency conditions exist afler an unsuceessful
attempt to use compelitive scaled bidding, an emergency procurement may be made.
3-206.06 Determination of Emergency Procarement
The Procurcment Officer shall make a written determination staling the basis of an emergency

procurement and for the selection of the particular contractor. Such determination shall be
included n the contract justification,

3-207 PREAPPROVED VENDOR LISTS

Migs, Code Amotated §25-9-120 authorizes the PSCRB to, “establish a preapproved list of
providers of various personal and professional services for set prices with which stale agencies
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may conlract without bidding or prior approval from the board.” "The PSCRB at its discretion
may excreise its authority and cstablish preapproved vendor lists for use by cntitics under
PSCRB purview. The preapproved vendor lists shall be posted on the PSCRB tab of the MSPB
webpage al: hip//www.mspb.ms.pov. Usc of the preapproved vendor Hsis 15 optional and is
not required.

3-207.01 Procedure

The agency should locale the preapproved vendor list for the selected service in the region
where the service is 10 be provided. The ageney is cncouraged, but not required, to contact the
lowest hidder first. Once a vendor 1s selected, the ageney and the vendor should finalize the
nepotiable terms and prepare a contract. The agency may usc a form contract for the selected
scrvice drafted by the PSCRB and posted on the website. Use of the PSCRD form contract is
strictly optional, but preferred. The agency may submit a contract it preparcs as long as the
contract adhercs to the required ferms and conditions as staled in the PSCRD form contract,
Any additional terms or change in non-negotiable terms, such as the scope of services, may
rosult in rejection of the contract.

3-207.02 Contract Approval

The agency should submit an unsigned contract along with a SPAHMRS report and any other
required correspondence in the L-gystem. The PSCRB staff will review the coniract for
compliance and will notify the ageney if the contract meets the requirements for a staff
approval. T1 the requitements are nol met, the contract may require Board approval or it may be
rejected and the agency will need {o complete a procurcment for the services, The agency
should submit the executed (signed) approved contract in the PSCRDB Li-system within ten (10)
business days of receipl ol notice thal the contract 18 approved.

3301 CANCELLATION OF INVITATIONS FOR BIDS OR REQUESTS FOR
PROPOSALS

An Invitation for Bid, a Request {or Proposal, or other solicitation may be canceled, or any or all
bids or proposals may be rejecled in whole or in part as may be specified in the solicitation,
when it is in the best interest of the Stale. The reasons shall be made part of the contract file.
3-301.01 Scope of this Regulation
The provigions herein shall povern the cancellation of uny solicitations whether tssued by the

State under compelitive scaled bidding, competitive sealed proposals or any other source
selection method, and the rejection of bids or proposals in whole or in part.

3-301.02 Policy
Solicitations should only be issued when there is a valid procurcment need unless the

solicitation states that it is for informational purposes only. Preparing and distributing a
solicitation requires the expenditure of time and {unds, Businesses and other entitics likewise
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incur expense in examining and responding Lo solicitations, Accordingly, although issuance of
a solicitation does not compel award of a coniruct, a solicitation is to be canccled only when
there are compelling reasons to belicve that the cuncellation of the solictiation 38 in the State’s
best interest.

3-301,03 Cancellation of Solicitation — Nofice

Fach solicitation issued by the State shall declare that the solicitation may be canceled as
provided hercin,

3-301.04 Cancellation of Solicitation; Rejection of All Bids or Proposals

3-301.04.1 Prior to Opening

(a) As used in this scction, “opening” means the date set for opening of bids, receipt of
unpriced technical offers in mulli-step scaled bidding, or receipt of proposals in
competilive sealed proposals.

(b) Prior to opening, a solicitation may be canceled in whole or in part when the Agency
Head determines in writing that such action is in the State’s besl micrest for reasons
including, but not limted to:

(1) the apency no longer requires the services;

(2) (he agency no longer can reasonably expect to {und the procurcment; or,

(3) proposcd amendments to the solicitation would be ol such magnitude thal a now
solicitation is desirable.

(¢) When a solicilation is canceled prior to opening, notice of cancellution shail be sent (o all
businesses solicited.

(d) 'The notice of cancellation shail:
(1) identify the solicitation;
(2) bricfly explain the reason {or cancellation; and,

(3) where appropriate, explain thal an opportunity will be given to compete on any
resolicilation or any future procurement of similar services.

3-301.04.2 After Opening-Prior o Award
(1) Allcr opening but prior (o award, all bids or proposals may be rcjected in whole or in part

when the Ageney Hlead determines in writing that such action is in the State’s bel interest
for reasons meluding, but not limited to:

PSORN Rules and Regulations Manual Page 50 Effective Dale HOH2M3 2/13/201 1



(1) the services being procurcd arc no longer required;
(2) ambiguous or otherwise inadequate specifications were part ol the solicitation;

(3} the solicitation did not provide for consideration of all factors of significance to the
buying cntity;

(4) prices exceed avaifable funds and it would not be appropriale to adjust quantities to
come within available or otherwise acceptable bids or proposals reccived are at
clearly wreasonable prices; or,

(3) there is reason o belicve that the bids or proposals may not have been independently
arrived al in open competition, may have been collusive, or may have been submitted

in bad faith.

(b) A notice of rejection should be sent to all businesses that submitted bids or proposals, and
it shall conform 1o Section 3-301.04.1 (d).

3-301.04.3 After Opening — After Award

Alter opening and after award, but prior to signing a contract, an award may be canceled
when the Ageney Head determines in writing that such action is in the State’s best interest
for reasons meluding, but not limited (o

(a) available [unding for the contractual service has been discontinued;

(b) credible evidence has been presented that the procurement was tainted; or,

(c) the solicitation document allows the apency’s stated reason for cancellation,

3-301.04.4 Documentation

The reasons for cancellation or rejection shall be made a part of the ageney’s procurement
{ile and shall be available for public inspection,

3-301.05 Rejection of Individual Bids or 'roposals
3-301.05.1 General
T'his section applies Lo rejections of individual bids or proposals In whole or in part.
3-301.05.2 Nolice in Solicitation

Cach solicitation issucd by the State shall provide that any bid or proposal may be rejected in
whole or in part when in the best interest of the Stalc.
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3-301.05.3 Reasons for Rejection

(a) Bids. As uscd in this section, “bid” means any offer providing pricing submitied in
competilive scaled bidding or in the second phasc of multi-siep scaled bidding, and
includes submissions under Section 3-204 (Small Purchases), 1 no changes in offers arc
allowed aller submission, Reasons for rejecting a bid include but are not limited to:

(1) the business that submitted the bid is nop-responsible as determined under Section 3-
401.06 (Writien Determination of Non-responsibility Required) ol this chapter;

(2) the bid is non-responsive; that is, it does not conlorm in all matenal respeets 1o the
Invitation lor Bid, see Section 3-202.13.2 (3id Bvaluation and Award, Responsibility
and Responsiveness) of this chapter; or,

(3) the supply or service item offered in the bid is unacceptable by reason ol 1ts failure o
mect the requirements of the specifications or permissible allermales or other
acceptability criteria set forth in the Invitation for Bid. See Scetion 3-202. 13.2 (Iid
Evaluation and Award, Product Aceeplability).

(b) Proposals. As used in this scetion, “proposal” means any offer submitted in responsc to
any solicitation for a proposal, including an offer under Section 3-204 (Small Purchases),
excepl a bid as defined in Section 3-301.05.3 (a). Unless the solicitation states olherwisc,
proposals need not be unconditionally accepted without alteration or correction, and the
stated requirements may be revised or clarified after proposals arc submitted. This
flexibility must be considered in determining whether reasons exist [or rejocting all or
any part of a proposal. Reasons for rojecting proposals include but are not limited to:

(1) the business thal submitted the proposal is pon-responsible as determined under
Scetion 3-401 (Responsibility of Bidders and Offerors);

(2) the proposal ulimately (that is, afler any opportunity has passed for allcring or
clarifying the proposal) fails to meet the announced requirements of the State in some
material respect; or,

(3) the proposed price is clearly unrcasonable.

3-3011.05.4 Notice of Rejection

Vendors that have submitted bids or proposals which are rejected shall be promptly notified
of the rejection and the rcasons therelor.

3-301.06 “All or None” Bids or Proposals
Only when provided by the solicitation may a bid or proposal limit aceeplance to the entire bid

or proposal offering; otherwise, such bids or proposals shall be deemed 1o be NON-CesPoOnsive.
I the bid or proposal is properly so limited, the agency shall not rcject part of such bid or
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proposal and award on the remamder. “All or none” bids shall not be requested unless it s
determined that a multipfe number of bidders can provide pricing on all ilems requested. 1 the
“yl or nonc” requirement limits the bidding to the point that only a single responsive bid ig
received, the PSCRB will not approve the request unless ample justification is presented,
3-301.07 Disposition of Bids or Propesals
When bids or proposals are rcjected, or a solicitation canceled after bids or proposals are
received, the bids or proposals which have been opened shall be retained m the ageney’s
procurement {ile, ot if unopened, returned Lo the bidders or offerors.

3-401 RESPONSIBILITY OF BIDDERS AND OFFERORS

3-404.01 General Provisions

(2) Determination of Non-responsibility: A written determination of non-responsibility ol a
hidder or offeror shall be made. The unreasonable failure of a bidder or olleror to promptly
supply information in conncction wilh an inquiry with respeet to responsibility may be
grounds for a determination of non-responsibility with respeet to such bidder or offeror.

(b) Right of Nondisclosure: [nformation [wrnished by a bidder or offeror pursuant to this
section shall not be disclosed outside of the office of the purchasing agency if so requested
by the hidder ar offeror, except as might be required by Mississippi Code Annotated §25-
61-1, et. yeq.

3-401.02 Application

A determination of responsibility or non-responsibility shall be made as provided herein.

3-401.03 Standards of Responsibility

3-401.03.1 Standards

ractors (o be considered in detormining whether the standard of responsibility has been met
include whether a prospeclive contractor has:

(a) available the appropriate financial, material, equipment, facility, and personnel resources
and cxpertise, or the ability Lo obtain them, necessary to indicate its capability to mect all
contractual requirements,

{h) a satisfactory record of performance;

(¢) a satisfactory record ol mtcprity;

(d) qualified legally to contract with the State; and,
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() supplied all nceessary information in commection with the inquiry concerning
responsilily.

3-401.03.2 Information Pertaining to Responsibility

The prospective conlracior shall supply information requested by the Procurcment Officer
concerning the responsibility of such contractor. 1f (he contractor fails 1o supply the requested
information, the Procurement Officer shall base the determination of responsibility upon any
available information or may {ind the prospective contractor non-responsible 1f such failure is
unrcasonable.

3-401.04 Ability 1o Meet Standards

The prospective contractor may demonstrate  the avalability of necessary financing,
equipment, facilitics, expertise, and personnel by submilimg upon request:

{a) evidence thatl such contractor posscss such necessary ilems;
(b) acceplable plans to subcontract lor such necessary items; or,

(¢) a documented commitment from or explicit arrangement with, a satisfactory source to
provide the necessary items.

3-401.05 Duty Concerning Responsibility

Belore awarding a contract, the Procurement Qfficer must be satisfled that the prospective
comtractor is responsible,

3-401.06 Written Determination of Non-responsibility Required

If a bidder or offcror who otherwise would have been awarded a contract is found non-
responsible, a written determination of non-responsibility setting lorth the basis of the (inding,
shall be prepared by the Apency 1Tead. A copy of the determination shall be sent promptly to
the non-responsible bidder or offeror. The final determination shall be made part of the
ageney’s procurement fife.

3-402 PREQUALIFICATION OF SUPPLIERS

Prospective suppliers may be prequalified for particular types of services. Solicitation mailing
lists of potential contractors shall include but shall not be limited to such prequalified suppliers.
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3-402.01 Prequalification
3-402.01.1 General Provision

Progpective contractors may be prequalified for bidder lists, but distribution of the
solicitation shall not be Hmited to prequalified contractors, nor may a prospeclive conlractor
he denicd award of a contract simply because such contractor was not prequalified. The fact
that « prospective contractor has been prequalified does not necessarily represent a finding of
responsibility.

- 403 COST ORPRICING DATA

3-403.01 (veneral Provision

(2) Contractor Certification: A contractor shall when requested by the buying entily, except
as provided in Subsection 3 of this section, submil cost or pricing data and shall certify
that, to the best of its knowledge and belief, the cost or pricing data submilted is accurate,
complete, and current as of u mutually determined specified datc.

(b) Price Adjustment: Any contract, change order, or contract modification under which a
contractor certificate is required shall contain a provision that the price to the Stale,
including profit or fee, shall be adjusted to exclude any signilicant sums by which the State
finds that such price was increased becausc the contractor-fumished cost or pricing data

was inaceurate, incomplete, or not current as of the date apreed upon between the parties,

(¢} Cost or Pricing Data Not Required: The requirements of this section need not be applied
to contracts:

(1) where the contract price is based on adequate price competition;
(2) where the contract price is based on established markel prices;
(3} wherc contract prices are sel by law or regulations; or,

(4) where il is determined by the Agency Head in writing that the requirements of this
seclion may be waived and the reasons for such waiver are staled i writing,

() When it is determined that an offeror or bidder should provide cost or pricing data to justily
a bid or proposal, this regulation may be used as a guidcline for such negotiation,

3-403,02 Requirement for Cost or Pricing Data
The pricing policics which are applicable to contracts of any type and any price adjustments

there-under when cost or pricing data are required to be submitled arc sct forth herein. The
provisions herein requiring submission of cost or pricing data do not apply to a contract et by
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competitive sealed hidding (including multi-step bidding) exeept as may be provided herein
below. Cost or pricing data may be required in support of a proposal when:

(1) any contract expected Lo exceed $100,000 is to be awarded by competitive sealed proposals
or by sole-source procurement;

(h) an emergeney procurcment s made in exeess of $100,000, but such data may be submitted
aller contract award: or,

(¢} the Procurement Officer makes a written determination that the circumstances warrant
required submission of cost or pricing dala; provided, however, that cost or pricing data
shall nol be requircd where the contract award is made pursuant to competitive sealed
hidding.

3-403.03 Meaning of Terms “Adequate Price Competition,” “Established Market Prices,”
and “Prices Set by Law or Regulation”

I'he terms “adequate price competition,” “established market prices,” and “prices sct by law or
regulation” shall be construed in accordance with the (ollowing definitions:

(1) Adequate Pricc Competition: Pricc competition exists il competitive sealed proposals are
solicited and at least two responsible offerors independently compete for the contract to be
awarded to the responsible offeror submitting the lowest evaluated price and meeting the
requirements of the solicitation, I the forepoing conditions are met, price competition shall
he presumed to be “adequate™ unless the Procurement Officer determines in writing that
such competition is not adequate,

(b) Established Market Prices: “Dstablished Market Price” is a current price, cstablished in
the usual and ordinary course of frade betwcen buyers and sellers, which can be
substantiated from sources which are independent of the contractor and may be an
indication of the reasomablencss of price. T1) despile the existence of an established market
price, and after consullalion with the prospective contractors, the Procurement OQfficer
considers that such price is not reasonable, cost or pricing data may be requested.

(¢) Prices Set by Law or Regulation: ‘Lhe price of a service is sct by law or regulation if a
sovernmental body established (he price that the offeror or contractor may charge the State
and other customers.

3-403.04 Submission of Cost or Pricing Data and Certification

3-403.04.1 Time and Manner
When cost or pricing data are required, they shall be submitied to the Procurement Officer

prior o beginning price negotiations at the time and in the manner prescribed by the
Procurement Officer. When the Procurement Officer requires the offeror or contractor Lo

PSCRE Rules and Repulations Manual Pape 56 hffective Date 440442643 2/13/2014



submit cost or pricing data in supporl of any proposal, such data shall either be actually
submitted or specifically identified in wriling.

3-403.04.2 Obligation to Keep Data Current

The offeror or contractor 5 roquired to keep such submission curent until the negotiations
are concluded or, o applicable, until the contract is expired.

3-403.04.3 'Time for Certification

The offeror or contractor shall cerlify as soon as practicable affer agreement is reached on
price that the cost or pricing data submitted is accurate, complele, and current as of a
mutvally determined date prior to reaching agreement. Certification shall be made using the
certificate set forth in Section 3-403.05 below.

3-403.04.4 Relusal to Submit Data

A refusal by the offeror to supply the required data shall be referred to the Agency Head,
whose duty shall be to determine in writing whether (o disqualify the noncomplying offeror,
o defer award pending further investigation, or to enter into the contract. A yefusal by a
conlracior to submit the required data to support a price adjustment shall be referred Lo the
Agency Head who shall determine in writing whether o [urther investigate the price
adjustment, to disallow any price adjustment, or o set the amount ol the price adjustment.

3-403.05 Certificate of Current Cost or Pricing Data
3-403.05.1 Form of Certificate

When cost or pricing data must be cerilied, a cortificate substantially as set forth below shall
be included in the agency’s conlract {ite along with any award documentation required inder
these regulations. The offeror or contractor shall be vequired to submit the certificate as soon
as practicable after agrecment is reached on the contract price or adjustment.

CERTIFICATE OF CURRENT COST OR PRICING DATA

This is fo certify that, to the best of my knowledge and belief, cost or pricing data as defined
in Section 3-101.01 of the Mississippi Personal Service Contract Procurement Regulations
submitted, either actually or by specific identification in writing (see Section 3-403.04) io the
Procurement Officer in support of ... ® iy accurate, complete, and current as of (date)
(month) (vear)**... ...

Thiy certification includes the cosi or pricing data supporting any advance agreemenl(s)
hetween the offeror and the State of Mississippi which ave part of the proposal.

Iirm
Name
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Title
Date of Fxecution®**

- (Lind of Certificate) ---

% Describe the proposal, quolation, request for price adjustment or other submission
involved, giving appropriate identifying number (e.g., RIP No, )3

#% The cffective date shall be a mutually determined date prior to bul as close to the date
when price negotiations were concluded and the contract price was agreed 0 as possible.
The responsibility of the offeror or contractor is not limited by the personal knowledge of
the offcror’s or contractor’s negoliator if the offeror or contractor had information
reasonably available at the time of agreement, showing that the negotiated price is not
hased on accurate, complcte, and cwrent data.

#5%This date should be as soon after the daic when the price negotiations were concluded
and the contract price was agroed to as practical.

3-403.05.2 Representation as to Accuracy of Cost or Pricing Data

Although the certificate pertains {o cost or pricing data, it is not o be construed as a
representation as to the accuracy of the offeror’s or contractor’s judgment on the estimated
portion of future costs or projections. It docs constitute a representation as (o the accuracy of
the data upon which the offeror’s or contractor’s judgment is based. A Certificate of Current
Cosl or Pricing Data shall not subsiituic for examination and analysis of the offeror’s or
contractor’s proposal.

3-403.05.3 Inclusion of Notice and Contract Clause

Whenever it is anticipated that a Certificate of Current Cost or Pricing Data may be required,
notice of this requirement shall be included in the solicitation. I such a certificate 1s required,
the contract shall include a clause piving the Stale a contract right to a reduction in the price
as provided in Scetion 3-403.06 (Defective Cost or Pricing Data),

3-403.05.4 Excreise of Option

The exercise of an option at the price cstablished in the initial negotiation m which certilied
cost of pricing data was used does not require recertification or further submission of data.

3-403,06 Defective Cost or Pricing Data
3-403.06.1 Overstated Cost or Pricing Data

If certified cost or pricing data is subscquently found to have been inaccurate, incomplete, of
noneurrent as of the date stated in the certificate, the State is catitled to an adjustment of the
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contract price, including profit or fec, to exclude any significant sum by which the price was
wnereased because of the defective data,

Judgmental errors made in good faith concerning the estimated portions of fulure costs or
projections do not constitute defective data. It is presumed that overstated costs ot pricing
data increased the coniract price in the amount of the defect plus related overheud and profit
or [ee, therefore, unless there is a clear indication that the defective data was not uscd or
relied upon, the price should be reduced in such amount, In estublishing that the defective
data caused an increase in the contract price, the Procurement Officer is not expected to
reconstruct the nepotiation by speculating as to what would have been the mental attitudes of
the negoliating parties il the correet data had been submitted at the time of agreement on
price.

3-403.06.2 Offsetting Understated Cost or Pricing Data
In determining the amount of a downward adjustment, the contractor shatl be entitled to an
offsctting adjustment for any understated cost or pricing data submitted 1n support ol price
nepotiations for the same pricing action up to the amount of the State’s claim for overstated
cost or pricing data arising out of the same pricing action.
3-403.00.3 Dispute
T the contractor and (he Procurement Oflicer cannot agree as 1o the existence of defective
cost or pricing data or amount of adjustment duc to defeciive cost or pricing data, the
Procurement Officer shall set an amount in accordance with Subscetions 3-403.06.1 and 3-
403.06.2.

3-403.07 Price Analysis Techniques

Price analysis is used to determine if a price js reasomable and acceptable. It involves an

cvaluation of the prices for the same or similar items or serviees. Examples of price analysis

crileria include but are not Limited 1o:

(1) price submission of prospective bidders or offers in the cument procurement;

(b} prior price quotations and contract prices charged by the bidder, offeror, or contractor,

(¢} prices published in catalogs or price lists;

() prices availablc on the open market; and,

(¢) in-house estimales of cost.

Tn making such analysis, consideration must be given to any differing terms and conditions.
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3-403.08 Cost Analysis Techniques

Cost amalysis includes the appropriate verification of cost or pricing data, and the use of this
data 1o evaluale:

(a) specific elements of costs;
(b) the necessity [or certain costs;
(¢} the reasonableness ol amounts estimated (or the necessary costs;
(d) the reasonableness ol allowanees for conlingencics;
(¢) the basis used for allocation of indirect costs;
(1) the appropriateness of allocations of particular indirect costs to the proposed contract; and,
(¢) the reasonableness of the total cost or price.
3-403.09 Rvaluations of Cost or Pricing Data
Livaluations of cost or pricing data should include comparisons of costs and prices of an
offeror’s cost estimates with those of other offcrors and any independent Mississippi price and
cost estimates. They shall also include consideration of whether such costs are reasonable and
allowable.

3-501 TYPES OF CONTRACTS

3-501.01 Scope of Regulation

'I'his repulation section contains descriptions of types of contracts and limitations as to when
they should be utilived by the State in its procurements.

Subjcct to the limitations of this scction, any lype of contract which will promote the best
intercsts of the State may be used. A cost reimbursement contract may be used only when a
determination is made in writing that such contract is 0 be less costly to the State than any
other type of contract or thal it 18 impracticable to oblun (he services required cxcept under
such a contract.

3-501.02 Cost-Plus-a-Percentage-of-Cost Contracting

A cost-plus-a-percentage-of-cost contract is one in which, prior to beginning the work, the
partics agree (hat the foo will be a predetermined percentage of the total cost of the work.
Thereby, the more the contractor spends, the greater its foe and the contractor’s incentive may,
therelore, be to incur cost al the expense of the State and not to economize. Agencics arc urged
to avoid the use of cost-plus-a-percentage-of-cost confracts.
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3-501.03 Policy Regarding Selection of Contract Types

3-501.03.1 General

The selcetion of an appropriale contract type depends on factors such as the nature of the

services 10 be procured, the uncertainties which may be involved in contract performance,

and the extent to which the State or the contractor is to assume the risk of the cost of

performance of the contract. Contract types differ in degree of responsibility assumed by the

Contraclor,

The objective when selecting a contract type is to obtain the best value in needed services in

the time required and at the lowest cost or price o the State. In order to achicve this

objective, the Procurcment Officer, bofore choosing a contract type, should review those

clements of the procurement which dircetly affect the cost, time, risk and profit incentive

bearing on the performance.

Amaong the factors (o be considered in seleeting any type of contract are:

(a) the type and complexity of services heing procured;

(b) the difficulty of estimating performance costs such as the inability of the State to develop
definitive specifications, to identify the risks to the contractor inherent in the nature of the
work to be performed, or otherwise to establish clearly the requirements of the contract;

(¢) the administrative costs Lo both partics;

(dy the degree to which the State must provide technical coordination during the performance
of the contract;

(c) the cffect ol the choice of the type of contract on the amount of competition to be
cxpected;

() ihe stability of material or commodily market prices or wage levels;

(g} the wrgency of the requirement; and,

(h) the length of contract performance.

Note: Tt is self-defeating for the State to select a type of contract that would place an

wnreasonable economic risk on the comiractor, since such action may tend fo
Jeopardize satisfactory pevformance of the contract,
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3-501.03.2 Use of Contract Types Not Herein Described

The provisions ol Seetion 3-501 describe and define the principal contract types. Any other
Lype of contract may be used provided the Ageney Llead and the PSCRB determine that such
use is in the State’s best interest.

3-501.04 Types of Fixed-Price Contracts
3-501.04.1 Gieneral

A fixed-price contract places responsibility on the contractor for the performance ol the
service in accordance with the contract terms al a price that may be [irm or may be subject to
contractually specified adjusiments. The fixed-price contract is appropriate for use when the
extent and type of work necessary {0 meet requirements can be reasonably speeified and the
cost can be reasonably estimated. A fixed-price type of contract is the only type of contracl
that can be used in competitive sealed bidding.

Note: Fixed-price contracts are preferved for use in procuvements and should be used
whenever possible; however, when risks are unknown or not readily measurable in
terms of cosls, the use of such contracts can resull in inflated prices and inadequate
compelition, poor performance, disputes, claims when performance proves difficult,
or excessive profits when anticipated contingencies do not occur.

3-301.04.2 Firm Fixed-Price Contract

A firm fixed-price conlract provides a price that is not subject o adjustment because of
variations in the contractor’s cost of performing (he work specified in the contract. It should
be used whenover prices which are fair and reasonable to the State can be established al the
outset, Bases upon which firm fixed prices may be estublished include:

(a) adequale price competition for the contract;

(b) comparison of prices in similar prior procurements in which prices were fair and
Fcasonable;

(c) cstablishment of realistic costs of perlormance by utilizing available cost or pricing data
and identifying uncertaintics in contract performance; or,

(d

—

use of other adequate means to cstablish a firm price.
3-501.04.3 Fixed-Price Contract with Price Adjustment
(a) A fixed-price contract with price adjustment provides for variation in the contract price

under special conditions defined in the contract. An adjustment would be implied in the
authority for change orders as would be applicable to construction contracts.
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(h) If" the contract permits uniluteral action by the contractor to bring about the condition
under which a price increase may oceur, the contract shall reserve to the Stale the ripht to
reject the price increase and lerminate without cost (he future performunce of the
contract, The contract shall also require that notice of any such price increase shall be
piven within such time prior to its effective date as is specified in the contract,

3-501.05 Definite Quantity and Indefinite Quantity Conlracts
3-501.05.1 Definite Quantity

A delinite quantity contract is a fixed-price contract that provides for delivery of a specified
quantily of services either at specified times or when ordered.

3-501.05.2 Indefinite Quantity

An indelinitc quantity contract is a contract for an indefinite amount ol scrvices to be
furnished at speeified times, or as ordered, that establishes unit prices of a fixed-price type.
Geperally an approximate quantity or the best information available as to quantily 18 stated in
the solicitation. The contract may provide a minimum quantity the State is obligated to
procure and may also provide for a maximum quaniity provision that limits the State’s
obligation 1o procurc.

3-501.05.3 Requirements Contracts

A requirements contract is an indefinite quantity contract for services that obligates the Statc
to order all the actual requirements of designated agencics during a specilicd period of time.
The obligation to order the State’s actual requiremients is limited only by provisions ol
Mississippi Code Annotated §31-7-12 (1), Tor the protection of the Stale and the contractor,
requirements contracts shall include the following:

(a) A provision which requires the Statc and any other uscrs named in the solicitation to
order their actual requirements of the scrvices covered; however, the State may reserve n
the solicitation and in the resulling contract the right to tuke bids separately i a particular
quantity requirement arises which exceeds the State’s normal requirements or an amount
specifled in the contract.

() T'wo exemptions [rom ordering under the contract oceur when:

(1) the Agency TTead approves a finding that the supply or service avatlable under the
contract will not meet a nonrccurring, special necd of the buying entity; and,

(2) services arc performed incidental to the Stale’s own programs, such as mdustrics of
correclional institutions thal can satisfy the need,
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3-502 MULTI-TERM CONTRACITS
(1) Specified Period

Unless otherwise provided by law, a contract for scrvices may be entered into for a period of
{ime not to exceed four (4) years with an option to renew for one year, provided the term
ol the contract and conditions of renewal or cxtension, if any, are included in the solicitation
and [unds arc available for the first (iscal period at the time of contracling. Payment and
perlormance obligations for succeeding fiscat period shall be subject o the avaiiability and
appropriation of funds.

(b) Determination Prior {o Use

Prior 10 the ulilization of a multi-term contract, it shall be determined in writing by the
AgEnNCy:

(1) that estimaled requircments cover the period of the contract and are reasonably [frm and
continuing; and,

(2} that such a contract will serve the best interests of the Stale of Mississippl by encouraging
cffective competition or otherwise promoting economies in State procurcment.

3-502.01 Mulii-Term Contracts — General

A mulli-tertm contract is appropriate when it is in the best interest of the State to obtain
uninterrupted services extending over more than one fiscal period, where the performance of
such services involves hiph start-up costs, or where a changeover of service coniractors
involves high phase-in/phasc-out costs during a transibion period.

Special production refers to production for contract performance which requires alteration of
the contractor’s fucilities or opcrations involving high starl-up costs. The contractual obligation
of both parties in each fiscal period succeeding the first is subject o the appropriation and
availability of funds therefor. The contract shall provide that in the cvent that funds are not
availablc for any succeeding [iscal period, the remainder of such contract shall be canceled.

3-502.02 Condilions Tor Use of Multi-Term Contracts

A multi-term contract may be used when it is determined in writing by the Procurement Officer
that;

(a) The furnishing of lTong-lerm scrvices are required 10 meet needs of the State; and,
{b) A multi-term contract will scrve the best Interests of the State by cncouraging effective

competition or otherwise promoting cconomics in State procurement. The following factors
arc among those relevant to such a delermination:
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(1) firms which are nol willing or able 10 compete because of high start-up costs or capital
are assurcd of recouping such costs during the period of contract performance;

(2) lower production costs because of larger quaniity or service requircments and
substantial continuity of production or performance over a longer period ol time can be

expected Lo result in tower unit prices;

(3) stabilization of the contractor’s work force over a longer period of time may promote
ceonomy and consistent quality; or,

(4) the cost and burden of contract solicitation, award, and administralion of the
procurcment may be reduced.

3-502.03 Multi-Term Contract Procedure
3-502.03.1 Solicitation
The solicitation shall state:
(a) the amount of services required for the proposed contract period,

(b} that a unit price shall be given lor cach service, and (hat such unit prices shall be the same
throughout the contract;

(¢) that the multi-lerm contract will be canceled if funds are not approprialed or othcrwise
made available to the support continuation of performance in any fiscal petiod
succceding the first; however, this docs not affect either the State’s vight or the
contractor’s rights under any termination clause in the contract;

(d) that the Procurement Officer must notily the contractor on a timely basis that the funds
are or arc not available lor the continuation of the contract for each succeeding hscal
period; and,

() that a multi-tcrm contract may be awarded and how award will be determuinod.

3-502.03.2 Award

Award shall be made as stated in the solicitation and permilted under the source sclection
method utilized.

3-502.03.3 Cuncellation

(a) “Cancellation,” as used in mulli-term contracling, mcans the cancellation of the total
requirements o the remaining portion of the contract because funds were not
appropriated [or otherwise made available, The contract for the fiscal period shall not be
canccled. Cancellation results when the Procurcment Officer:
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(1) notifies the contractor of non-availability of funds for contract perlormance for any
(iscal period subsequent to the first; or,

(2) exercises a cancellation provision of the original contract.

(b) These provisions on cancellation of multi-lerm contracts do nal limit the rights of the
State or the contractor under any termination clause of the comtract if the contract is
terminated pursuant to that clause rather than canceled as provided 1 this subsection. Ifa
contract is canccled for Jack of funding, all obligations due the contractor for the period
during which Tunding was available shall be paid. Cancellation for reasons ol non-
availability of funding relieves the purchaser ol all contractual obligations for any
contract period subscquent 1o the date of cancellation. No contract shall be canceled for
lack of funds during a fiscal vear period when funds were allocated for such contract.

3-502.03.4 Contract Clause

The following clause, or one substantially similar, shall be used by the Purchasing Agency in
multi-term contractual agrecments:

Availability of Funds

1t is expressly understood and agreed that the obligation of the [agency] to proceed under
this agreement is conditioned wpon the oppropriation of funds by the Mississippi State
Legislature and the receipt of state andior federal funds. If the funds anticipated Jor the
continuing fulfillment of the agreement are, al any lime, not forthcoming or insyfficient,
cither through the failure of the federal govermment to provide fimds or of the Staie of
Mississippi to uppropriate funds or the discontinuance or material alteration of the program
under which fimds were provided or if funds are not otherwise available 1o the state, the
[agency] shall have the right upon ten (10) working days written notice Lo the contractar, [0
terminate this agreement without damage, penally, cost or expenses to the state of any kind
whatsoever.  The effective date of levmination shall be ay specified in the notice of
termination.

Nater Multi-term contracts, as set forth in this section, should be interprefed o mean a
contraet having effective dates spanning appropriation periods two or more fiscal
years and would obligale the agency lo purchase a specified quantity of services
over thal period,

3-503 MULTIPLE SOURCE CONTRACTING
3-503.01 Incremental Award
3-503.01.1 General

An incremental award is an award of portions of a definite quantity requirement to more than
one contractor. Lach portion is for a definite guantity and sum of the portions is the total
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definite quantity required, An incremental award may be used only when awards o more
than one bidder ar olleror for different amounis of the same item are necessary to obtain the
total quantity or the requared delivery.

3-503.01.2 Intent to Usce

Tl an incremental award is anticipated prior to 1ssuing a sohcitation, the State shall rescrve the
right to make such an award and the eriterta for award shall be stated in the solicitation.

3-503.01.3 Determination Required

The Procuremcnt Officer shall make a written determination selting forth the reasons for the
incrementa] award, which shall be made a part of the agency’s procurcment file,

3-503.02 Muktiple Award
3-503.02.1 General

A multiple award is an award of an indefinite quantity contract for services to more than one
bidder or offeror when the State is obligated to order all of its actual requircments for the
speeified services from those contractors. The obligation to order the Siatc’s actual
requirements is limited by Mississippl Code Annotated §75-2-306.

3-503.02.2 Limitations on Usc

A multiple award may be made when an award to two or more bidders or offerors (o similar
services is necessary for adequate delivery, Any multiple awards shall be made in accordance
with the provisions of Section 3-202 (Competitive Sealed Bids), 3-203 (Competitive Seuled
Proposals), Section 3-204 (Small Purchases), and Scetion 3-206 (Emergency Procurements),
as applicable. Multiple awards shall not be made when a single award will mecet the State’s
nceds without sacrifice of cconomy or service. Awards shall not be made for the purpose ol
dividing the business, making available product or supplier selection to allow for user
preference unrelated to ulility or cconomy, or avoiding the resolution of tie bids. Any such
awards shall be limited to the least number of supplices necessary to mect the valid
requircments of using agencics.

3-503.02.3 Contract and Solicitation Provisions
All eligible users of the contract shall be named in the solicitation, and it shall be mundatory
that the actual requircments of such users that can be met under the contract be oblained in

accordance with the contract, provided, that:

(a) the State shall reserve the right to take bids separately if a particular quantity requirement
ariscs which exceeds its normal requirement or an amount specified i the conlract;
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(b) the State shall reserve the right to take bids separately (f the Agency Head approves a
finding that the supply or scrvice available under the confract will not mect a
nonrecurring special need of the ageney; and,

{¢) the contract may allow the State Lo procure services performed, incidental to the State’s
own programs, such as industries of corroctional institutions, when such services satisly
the need.

3-503.02.4 Intent of Use

If a multiple award is anticipated prior Lo issuing a solicitation, the Stuie shall reserve the
ripht to make such an award, and the criteria [or award shall be stated in the solicitation.

3-503.02.5 Determination Required

The Procurement Oificer shall make a writlen determination sctting forth the rcasons for a
multiple award, which shall be made a part of the agency’s procurement file.

Note:  Within these regulations, contract arrangements which establish more than one
source of service are either mudtiple or progressive award contracts. Compeltitive
sealed bidding is the conventional procurement method for establishing such

contracts, although competitive sealed proposals, small purchase procedures, and
emergency procurements may he used if appropriate as determined In accordunce

~

with Section 3-203. Section 3-204, or Section 3-2006, respectively.
3-601 RIGHT TO INSPECT FACILITY
The Stale may, at rcasonable times, inspect the place of business of a contractor or any
subcontraclor which is related to the perfommance of any contract awarded or to be awarded by
the State,

3-601.01 Inspection of Facility or Site

Circumstances under which the State may perform inspections include, but arc not limited to,
inspections of contractor’s site in order to delermine:

(2} whether the standards set forth in Scction 3-401.03 (Standards of Responsibilily) have been
met or are capable of being met; and,

(by if the contract is being performed in accordance with its ferms.
3-601.02 Access to Place ol Business
The State may enter a contractor’s or subcontractor’s place of business to:

() inspeet serviees for acceptance by the State pursuant to the terms of a contract;
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() audil cost or pricing data or audit the books and records ol any contractor or subcontractor
pursuant (o Section 3-602 (Right to Audit Rocords) of these Regulations; and,

(¢) investigate in connection with an action Lo debar or suspend a person [rom consideration
for award of contracts pursuant to Section 5-101 (Authority to Debar or Suspend).

3-601.03 Tnspection and Testing of Services
3-601.03.1 Solicitation and Contractual Provisions

Mississippi contracts may provide that the State muy inspeet services at the contractor’s o
subconlractor’s facility and perform the tests to determince whether they conform to
solicifation roquirements or, aller award, to contract roquircments and arc, therefore,
acceplable. Such inspections and (ests shall be conducted in accordance with the terms of the
solicitation and contract.

3-601.04 Conduct of Inspections
3-601.04.1 Inspeetors

Inspections or lests shall be performed so us not to unduly delay the work of the contractor or
subcontractor. The presence or absence of an inspector shall not relicve the contractor or
subcontractor from any requirements of the contract.

3-601.04.2 Location

When an inspection is made in the place of business of a contractor or subcontractor, such
contractor or subcontractor shall provide without charge all reasonable [(acilities and
assistance for the safety and convenienee of the person performing the inspection or lesting.

3-601.04.3 Timc

Inspection or lesting of services performed at the place of business of any conlractor or
subcontractor shall be performed at reasonable times,

3-602 RIGHT TO AUDIT RECORDS
{a) Audit of Cost or Pricing Data

‘The $tate may, al reasonable times and places, audit the books and records of any person
who has submitted cost or pricing data pursuant to Scetion 3-403 (Cost or Pricing Tata) Lo
the extent that such hooks and records relate (o such cost or pricing data. Any person who
receives a contract, change order, or contract modilication for which cost or pricing data 15
required, shall maintain such books and records thal relale to such cost or pricing data for
three years from the date of final payment under the contract, unless a shorter period is
otherwise authorized in writing.

PSCIE Rules and Regulations Mursaal Page 09 Flleclive Date 1/0172043 271342014



{b) Contract Audit

The Stale shall be entitied to audit the books and records of a contractor or any subcontractor

under any negolialed contract or subcontract Lo the extent that such books and records related

to the performance of such contract or subcontract. Such books and records shall be

maintained by the contractor for a period of three years [rom the date of final payment under

the prime contract and by subcontractor for a period of three years from the date ol Linal

payment under the subcontract, unless a shorter period is otherwise autherized in wriling.
3-602.01 Statutory Authority to Audit

Pursnant to Mississippi Code Annotated §25-9-120, the PSCRB may request the State Auditor
to conduct performance audit on any personal or professional service contract,

3-602.02 Auditors; Audit Reports

Audits requested under this subpart shall be performed by the State Auditor’s Office. Such
audit reports shall be made available 1o the party audited upon request.

3-602.03 Cost or Pricing Data Audit
3-602.03.1 General

The PSCRB may require an audit of cost or pricing data that has been submilled under
scction 3-403 (Cost or Pricing Data).

3-602.03.2 Conditions for an Audit

An audit should be required, in respeet to the contraclor, prospective contractor,
subconiractor, or prospective subcontracior, when there is:

(1) a question as to the adequacy ol accounting policics or cost systems;
(b) a substantial change in the methods or levels of operation,

(¢) previous unfavorable experience indicating doubtiul reliability of estimating, accounting,
or purchasing methods;

(d) a lack of cost experience duc 10 the procurement of a new supply or scrviee; o1,
(¢) other evidence that an audit is in the State’s best interests as determuined by the PSCRE.
Note:  Subject to final determination by the State Auditor, the report should contain the

following in respect fo the contractor, prospective contractor, subconiractor, or
prospective suhcontractor:
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(@) a description of the original proposal and all submissions of cost or pricing
datet;

(h) an explanation of the basis and the method used in preparing the proposal;

(¢) a statement identifying any cost or pricing data not swhmitted but examined by
the auditor which has a significant effeci on the proposed cost or price;

(d) a description of any deficiency in the cost or pricing data submitted und an
explunation of its effect on the proposal;

(e) @ statement summarizing those major poinls where there is a disagreement as 1o
the cost or pricing data submiited; and

() a statement identifving any information obtained from other sources.
3-602.04 Contract Audit
3-602.04.1 Contract Audited
Under the authority of Mississippi Code Amnotated §25-9-120, any contract for professional
or personal scrvices may be audited when auditing would be appropriate lo assure
satisfactory performance,

3-602.04.2 Conditions for an Audit

The requirement of a contract audit may be warranied when a question arises in connection
with:

(a) the linancial condition, integrity, and reliability of the contractor or subconlractor;
(b) any prior audit experience;
(¢) the adequacy of the coniractor’s or subcontractor’s accounting system,

() the number or nature of invoices or reimbursement vouchers submitted by the contractor
or subcontractor for payment;

(¢) the use of federal assistance funds;
(D) the (Tactuation of market prices affecting the contract;

() contract performance or measurement of deliverables; or,
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() any other situation in which the PSCRB [inds that such an audit is necessary [or the
protection of the State’s interest, including random audits to cnsure compliance with
these regulations.

The scope of the audit may be limited by the PSCRI.

Note: The scope of the repori will depend on the scope of the audil ordered; however, the
report should contain specific reféerence to the terms of the contract to which the
audited data related and u statement of the degree to which the auditor believes the
audited data evidences compliance with those ferms.

3-602.05 Retention of Books and Records

3-602.05.1 Relating to Cost and Pricing Data

Any contractor who receives a contracl, change order, or contract modification for which

cost or pricing data is required under Section 3-403 (Cost or Pricing Data) shall maintain

such books and records that relate to such cost or pricing data for three years from the date of
final payment under the contract.

3-602.05.2 Relating to State Contracls

Books and records thal refate o a State contract, including subcontracts, other than a firm
fixcd-price contract, shall be maintained:

(1) by a contractor, for three years from the date of final payment under the prime contract,
and,

(b) by a subcontractor, for three years rom the date of final payment under the subcontract.

3-701 FINALITY OF DETERMINATIONS

The determinations required by the following scetions are final and conclusive unless they are
clearly erroncous, arbitrary, capricious, or contrary o faw:

(a) Section 3-202 (0) (Competitive Sealed Bidding, Correction or Withdrawal of Bids,
Cancellation of Awards);

() Section 3-203 (o) (Competitive Scaled Proposals, Conditions for Use)
(c) Scction 3-203 (p) (Competitive Scaled Proposals, Award);
{d) Section 3-205 (Sole-Source Procurement);

(e) Section 3-206 (Emergeney Procurements);
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(1) Section 3-401 (a) (Responsibility of Bidders and Offerors, Determination of Naon-
respansibility);

() Section 3-403 (¢ ) (Cost or Pricing Data, Cost or Pricing Data Not Required);

(h) Section 3-501 (Tvpes of Contracts); and

(i} Section 3-303 (b} (Multi-Term Contracts, Determinations Prior to Use),
3-702 REPORTING OF ANTI-COMPETITIVE PRACTICES

When, (or any reason collusion or other anti-competitive praclices arc suspected among any
bidders or ollerors, a notice of the relevant [acts shall be transmitted 1o the Attorney General,

3-702.01 Anti-Clompetitive Practices

Yor the purposes ol this scction, an anti-competitive practice is a practice among bidders or
offerors which reduces or climinates competition ot restrains trade. An anti-competitive
practice can result [rom an agrcement or understanding among compelitors 1o restrain trade
such as submitting collusive bids or proposals, or result from illicit business actions which
have the effect of restraining trade, such as controlling the resale price ol products or an
improper collective refusal 1o bid. Indications of suspecied anti-competitive practices include,
bul are not Hmited to, identical bids or proposals, rotated low bids or proposals, sharing of the
business, “tic-in” sales, resale price maintenance, and group boycotts.

Note: Bidders and offerors are prohibited by federal and Mississippi law (Miss. Code
Armmolated §75-21-15) from collectively responding to a solicitation in a manner tha
controls directly or indirectly the price of a supply, service, or construction item soughi.
This prohibition may extend to such actions cstablishing any of the following:
minimum or maximum prices; unifom lst prices; uniform credit terms; uniform
discounts; uniform costs and mark-ups; uniform trade-in allowances; specified price
differentials between varving grades ol the samc product, price ranges, price scales or
price calcutation [ormulas; and, mipimum [ee schedulcs.

3-702.02 Independent I'rice Determination

Every solicitation shall provide that by submitting a bid or offer, the bidder or offeror certilics
that the price submitted was independently arrived at without collusion. ‘The agency may
require the signing of a separate form which certifies that the price in the bid or offer was
arrived al independently.

3-702.03 Detection of Anti-Competitive Practices

[n order to assist in ascertaining whether or not an anti-competitive practice may have oceurred
or may be occurring, the Procurement Officer should be alert and scnsitive to conditions of the
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market place and will often find it necessary lo study past procurements including, as
appropriate, the following:

(1) A study of the bidding history ol a commodity or service over a period of time sufficient to
determine any significant bidding paticrns or changpes;

(b) A review of similar Mississippi contract awards over a period ol time; and,

(¢} Consultation with outside sources of information, such as bidders or olferors who have
competed for similar Mississippi businesses in the past but who are no longer competing
for such business,

3-702.04 1dentical Bidding and Price Vixing

The term “fdentical bidding” means the submission by bidders or offerors of the same total
price or the same price on a particular line item. The submission of identical bids may or may
not signify the existence of collusion.

In sccking to determine whether colfusion has taken place, the Procurcment Oflicer should
view the identical bids against present and past pricing policies of the bidders or offerors, the
structure of the industry involved including comparisons of price, and the nature of the service.

3-702.05 Other Anti-Competitive Practices
3-702.05.1 General

T'he practices which arc described in Subsection 3-702.05.2 through Section 3-702.05.6 and
which the Procurement Officer suspects might be anti-competitive shall be reporied to the
PSCRY,

3-702.05.2 Rotated Low Bids or Proposals

Rotated low bids or proposals result where all bidders or offcrors participating in (he
collusive scheme submit bids and by agreement alternate being the lowest bidder or offeror.
To wid in determining whether rotation may be occurring, the Procurcment Officer must
review past similar procurements in which the same bidders or offerors have participated.

3-702.05.3 Sharing of the Business

Sharing of the husiness occurs where potential bidders or offerors allocate business among
themselves based on the eustomers or territory mvolved. Thus, a Procurement OlTicer might
discover that a potential bidder or offeror is not parlicipating in a Mississippi procurement
because a particular Mississippt ageney or a particular territory has not been allocated Lo such
bidder or offeror.
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3-702.05.4 “Tic-in" sales

“I'ie-in” sales are those in which a bidder or offeror attempts to scll one supply or scrvice
only upon the condition that the Procurement Officer purchase another particular supply or
service.

3-702.05.5 Group Boycott

A group boycott resulls [rom an apreement between competitors not to deal with another
competitor or not to participate in, for instamce, a Mississippi procurcment untit the
hoveolling, competitors” conditions are met by the boycotted compelitor or the State. The
hoycott of a competitor by other competitors may have an effect on the market structure or
price of a scrvice needed by the State.

Note: Protecting the principles of competition in public procurement is a difficult and often
complex task. A program of communication and cooperation hetween procurement
and legal offices, institutionalized to the extent feasible, is essential in combating
anti-compelitive praclices.

3-703 RETENTION OF PROCUREMENT RECORDS

All procurement reeords shall be retained and disposed ol in accordance with records retention
guidelines and schedules by the Department of Archives and History.
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CHAPTER 4 - CONTRACT ADMINISTRATION

4-101 MODIFICATION AND TERMINATION OF CONTRACTS FOR SERVICES

The following contract clauses are uvailable [or usc in personal scrvice contracts at the discretton
of the purchasing Agency TTead. In addition to these clauses, sce Appendices 1, L, I, and G for
other clauses.

4-101-01 Stop Work Order Clause: Use of clausce

The clause sct forth in subsection 4-101.01.2 of this section 1s authorized for use in any fixed-

price

contract under which work stoppage may be required lor reasons such as advancements

in the statc of the art, production modifications, engineering changes, or realignment of
programs.

4-101.01.1 Use of Orders

(a)

(b)

(c)

Because stop work orders may result in increased costs by reason of standby cosls, such
orders shall be issucd only with prior approval of the Agency 1Tead. Generally, use ol a
stop work order will be timited to situations in which it is advisable 10 suspend work
pending a decision o procced by the State, and a supplemental agreement providing lor
such suspension s not {easible. A stop work order may not be used in lisu of the issuance
of a termination notice after a decision o terminaie has been made.

Stop work orders shall not exceed 90 conseculive days and shall inelude, as appropriate:

(1) a clear description of the work to be suspended;

(2) instructions as to the issuance of further orders by the coniractor for material or
scrvices,

(3) gwdance as Lo action to be taken on subcontracts; and,
(4} other instructions and suggestions 1o the contractor for minimizing costs,

Promptly aller issuance, slop work orders shall be discussed with the contractor and
should be modified, i necessary, i the light of such discussions.

As soon as feasible after a stop work order 1s issued:
(1) the contract will be terminated; or,

(2) the stop work order will be canceled or extended in writing beyond the penod
specilied in the order.

P53 Kules and Bepulations Manoa Pagc 76 Fillective Date H0HA013 2/13/2014



In any event, action must be taken belore the speeified stop work period expires. If an
extension ol the stop work order is necessary, it must be evidenced by a supplemental
apreement. Any cancellation of a stop work order shail be subject 1o the same Agency Head
approval as was required for the issuance of the order.

4-101.01.2 Stop Work Order Clanse
STOP WORK ORDER

(1) Order to Stop Work. The Procurement Officer of the [Staief, may, by writien order 1o the
contractor af any time, and without notice 10 any surcly, require the contractor to stop all
or any part of the work called for by this contract, This order shall be for a specified
period not exceeding Y0 days qfier the order is delivered 1o the contractor, unless the
parties agree lo any further period. Any such order shall be identified specifically as a
stop work order issued pursuant to this clause. Upon receipt of such an order, the
contractor shall forthwith comply with its terms and take all reasonable steps o minimize
the vceurrence of costs allocable to the work covered by the order during the period of
work stoppage. Befove the stop work orvder expires, or within any further period to which
the parties shall have agreed, the Procurement Qfficer shall either:

a. comcel the stop work order; or,

b, terminate the work covered by such order as provided in the Termination for Defuult
Clause or the Termination for Convenicnce Clause of this contract.

(2) Cancellation or Expiration of the Order, If a stop work order issued under this clause 1s
canceled at any time during the peviod specified in the order, or if the period of the order
or any extension thereof expires, the contractor shall have the right to resume wark, An
appropriate adiusiment shall be made in the delivery schedule or confractor price, or
hath, and the contract shall be modified in writing accordingly, if:

a. the stop work order results in an increase in the time reguired jor the performance of
any pari of this contract; or,

b. the stop work order vesulty in an increase in the contractor’s cost properly allocable
to the performance of any part of this contract; and,

¢. the contractor asserts a claim for such an adjusiment within 30 days afier the end of
the period of work stoppage; provided that, if the Procurement Qfficer decides that
the facts justify such action, any such claim asserted may be received and acted upon
al any time prior to final payment under this contraci.

(3) Termination of Stopped Work. If' a stop work ovder is not canceled and the work covered

by such ovder iy terminated for defuult or convenience, the reasonuble costs resulting from
the stop work ovder shall be allowed by adjustment or olherwise,
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(4) Adjustments of Price. Anv adjustment in contract price made pursuani 10 this clause
shall he determined in accordance with the Price Adjustment Clause of the contract.

4-101.02 Variations in Estimated Quantities Clause (form)
4-101.02.1 Definite Quantity Contracts
The following clause is authorized [or use in definite quantity service contracts:
VARIATION IN QUANTITY

Upon the agreement of the pariies, the quantily of services specified in this contract may he
increased by a maximum of ten percent provided:

(1) the unit prices will remain the same (except for any price adjustments otherwise
applicable); and,

(2) the Procurement Officer makes o wrillen determination that such an increase will either
be more economical than awarding another contract or that it would not be practical to
award another contracl.

4-101.02.2 Indefinite Quantity Contracts

Indefinite quantity contracts require flexibility as to the State’s obligation to order and the
contractor’s obligation to deliver. The agreement should be designed to meet the agency’s
needs while making the contract as attractive as possible to potential contractors, thereby
allempting (o obtain maximum practicable compcetition in order Lo assure the best economy
for the State of Mississippi. Because of the need for flexibility, no clause 1s provided herein;
however, in ¢ach case, the contract shouwld state:

(a) the minimuwn quantity, if any, the State s obligated to order and the contractor to
provide;

(b} whether there is & quantity the State expects 1o order and how this quantity relates (0 any
minimum and maximum guantitics that may be ordered under this contract;

(¢) any maximum quantity the State may order and the coniractor must provide; and,
(d) whether the State is obligated 1o order its actual requirements under the contract, or in the
case of a multiple award as defined in seetion 3-303 (Multiple Sourcing Contracting), that

the Siate will order its actual requirements [rom the contractors under the multiple award
subject Lo any minimum or maximum quaniity stated.
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4-101.63 I'rice Adjustment Clause
PRICE ADJUSTMENT

(1) Price Adjustment Methods. Any adjustment In contract price pursuant 1o a clause in this
contract shall be made in one or more of the Jollowing ways:

() by agreement on u fived price adiustment before commencement of the additional
performance,

(h) by unil prices specified in the contract,

(c) by the costs attributable to the event or situation covered by the clause, plus
appropriate profit or fee, all as specified in the contract; or,

() by u price escalation cluuse.

(2} Submission of Cost or Pricing Data. The contracior shall provide cost or pricing elaie
for any price adjustments subject 1o the provisions of Section 3-403 (Cost or Pricing
Data) of the Mississippi Personal Service Contract Procurement Regulations.

4-101.04 Claims Based on 2 Procurement Officer’s Actions or Omissions Clause
CLAIMS BASED ON PROCUREMENT OFFICER’S ACTIONS OR OMISSIONS

(1) Notice of Claim. [f any action or omission on the part of a Procurement Officer or
designee of such officer requiring performance changes within the scope of the contract
constitutes the basis of « claim by the contractor for additional compensation, damages, or
an extension of time for completion, the contractor shall continue with performance of the
contract in compliance with the directions or orders of such officials, but hy so doing, the
contractor shall not be deemed to have prejudiced any claim for additional compensation,
damages, or an extension of time for completion, provided:

(a) the contractor shall have given written notice to the Procurement Officer or designee of
such officer:

(i) prior to the commencement of the work involved, if at that time the coniractor
knows of the occurrence of such action or Gmission;

(i) within 30 days after the confractor knows of the occurrence of such action or
omission, if the contractor did not have such knowledge priov 1o the

commencement of the work; or,

(iti.) within such further time as may be allowed by the Procurement Officer in writing.
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(This notice shall state that the conlracior regards the act or omission as a reason
which may entitle the contractor to additional compensation, damages, or an extension
of time. The Procurement Officer or designee of such officer, upon receipt of such
notice, may rescind such action, remedy such omission, or take such other steps as may
he deemed advisable in the discretion of the Procurement Officer or designee of such

officer.)

(h) the notice required by Subparugraph (@) of this Paragraph describes as clearly as
practicable ar the time the reasons why the contractor believes thal additional
compensation, damages, or an extension of time may be remedies to which the
contractor iy entitled; and,

(c) the contractor maintaing and, upon request, makes availuble to the Procurement
Officer within « reasonable fime, deiailed records to the extent practicable, of the
claimed additional costs or basis for an extension of lime in connection with such
changes.

(2) Limitation of Clause. Nothing herein contained shall excuse the contractor from
compliance with any rules of law precluding any staie officers and any contractors from
acting in collusion or bad faith in issuing or performing change orders which are clearly
not within the scope of the contract,

(3) Adjustment of Price. Any adjustment in the contract price made pursuani to this clause
shall be determined in accordance with the Price Adiustment Clause of this contract.

4-101.05 T'ermination lor Default Clause
TERMINATION FOR DEFAULT

(1) Default. If the contractor refuses or fails lo perform any provisions of this contract with
such diligence as will ensure its completion within the time specified in this contraci, or
any extension theveof otherwise fails to timely salisfy the confract provisions, o commils
any other substantial hreach of this contract, the Procurement Qfficer of the [State] may
notify the contractor in writing of the delay or nonperformance and if not cured in ten days
or any longer time specified in writing by the Procurement Officer, such officer may
terminate the confractor’s vight (o proceed with the coniract or such part of the contract as
(o which there has been delay or a failure to properly perform. In the evenl of lermination
in whole or in part, the Procurement Officer may procuve similar services in a manner and
upon ferims deemed appropriaie by the Procurement Officer. The contractor shall continue
performance of the contract lo the extent il is not terminated and shall be liable for excess
costs incurred in procuring stmilar goods or services.

(2) Contractor’s Duties. Notwithstanding termination of the contract and subject to any
directions from the Procurement Officer, the contractor shall take timely, reasonable, and
necessary action to profect and preserve property in the possession of the conifractor in
which the State has an interest.
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(3) Compensation. Papment for completed services delivered and accepted by the [State[ shall
be at the comiract price. The [State] may withhold from amownis due the contractor such
sums as the Procurement Officer deems Lo be necessary to protect the [Siate] against loss
because of outstanding liens or claims of former fien holders and (o reimburse the [Stale/
Jor the excess costs incurred in procuring similar goods and services.

(1) Excuse for Nonperformance or Delayed Performuance. Except with respect (o defaults of
subcontractors, the contractor shall not be in default by reason of any failure in
performance of this contract in accordance with ils lerms (including any fuilure by the
contractor (o make progress in the prosecution of the work hereunder which endangers
such performance) if the conractor has notified the Procurement Officer within 15 days
afler the cause of the delay and the failure arises out of causes such as: acts of € rod; acts of
the public enemy; acts of the State and any other governmental entity in ils sovereign or
contractual capacity; fires; floods; epidemics; quarantine restrictions, strikes or other
Labor disputes; freight embargoes; or unusually severe weather. If the failure (o perform is
caused by the failure of a subconiractor 10 perform or (o0 make progress, and if such failure
arises oul of causes similar to those sel forth above, the contractor shall not be deemed 1o
be in default, unless the services to be furnished by the subcontracior were reasonubly
obtainable from other sources in sufficient time to permil the contractor to meel the
COntract requirements.

Upon request of the coniractor, the Procurement Officer of the [State] shall ascertain the
Jucts and extent of such fuilure, and, if such officer determines that any failure to perform
was occasioned by any one or more of the excusable causes, and  that, but for the
excusable cause, the contracior's progress and performance would have mel the terms of
the contract, the delivery schedule shall be revised accordingly, subject fo the rights of the
[Staie] under the clause entitled (in fixed-price contracts, " Termination for Convenience, ™
or in cost-reimbursement contracts, Termination”). (ds used in this Paragraph of this
clause, the term “subcontractor’ means subcontractor af any tier),

(5) Lrroneous Termination for Default. If) afler notice of termination of the contractor’s right
to proceed under the provisions of this clause, it is determined for any reason that the
contract was nol in default under the provisions of this clause, or that the delay was
excusable wnder the provisions of Paragraph (4) of this clause, the rights and obligations
of the parties shall, if the contract comiains a clause providing for lermination for
convenience of the [Stalef, be the same as if the notice of termination has been Issued
pursuant (o such cloawse.

—

Additional Rights and Remedies. The rights and vemedies provided in [his clawse are in
addition to any other rights and remedies provided by law or under this coniraci.

(@
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4-101.06 Liguidaled Damages Clause
4-101.06.1 With Termination for Thefaull Clause

The following clause is authorized for use in service contracts when it is difficult to
determine with reasonable accuracy the amount of damage 1o the State due to delays caused
by late contractor performance or nonperiormance and the contract contains the Termination
for Default Clause set [orth in Section 4-101.05.

LIQUIDATED DAMAGES

(1) When the contractor is given notice of delay or nomperformance as specified in
Paragraph [(1) (Defaudt)] of the Termination for Defuudt Clause of thiy contract and fails (o
cure in the time specified, the contractor shall be liable for damages for delay in the amount
of $ per calendar day from date sel for cure until either the [Staie] reasonably
obluiny similar services if the contractor is lerminated for defaull, or until the contracior
provides the services if the contractor is nol lerminated for default. To the extent that (he
contractor’s delay or nomperformance is excused under Paragraph (4) (Excuse for
Nowperformance or Delayed Performance) of the Termination for Defaull Clause of this
contract, liquidated damages shall not be due the State. The contractor remains liable for
damages caused other than by delay.

4-101.06.2 In Other Situations

If the contract will not have a Termination lor Default Clause or the liquidated damages are
{0 be assessed for reasons other than delay, the Agency llead may approve the use of any
appropriate liquidaled damages clause.

4-101.07 Termination for Convenience Clausc
TERMINATION FOR CONVENITENCE

(1) Termination. The Procurement Officer of the [State] may, when the interests of the [State]
so require, lerminate this contract in whole or in part, for the convenience of the [State].
The Procurement Officer shall give written notice of the termination to lhe conlractor
specifving the part of the contract terminated and when lermination becomes effective.

(2) Contractor’s Obligations. The confracior shall incur no further obligations in connection
with the terminated work and on the dale sel in the notice of termination the contractor will
stop work to the extent specified. The contractor shall also terminate outsianding orders
and subcontracts as they relate to the (erminafed work. The contractor shall seftle the
liahilities and claims arising out of the termination of subcontracts and orders connected
with the ierminated work, The Procurement Officer may divect the contractor to assign the
contractor’s right, title and inferesi under the ferminaled orders or subconfracty Lo the
State. The comtractor must still complete the work not terminated by the notice of
termination and may incur obligations ay ave necessary (o do so.
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4-102 MONTTORING CONTRACT PERFORMANCE
The Ageney llcad shall ensure that contracts are monitored al least monthly to confirm
aceeplable performance, timely fullillment of deliverables and compliunce with terms of the

agreement,

4-102.01 Duties of the Procurement Officer shall include, bat are not limited to the
following:

(1) reviews and approves contract deliverables;

(b} ensures compliance with contractual terms;

(¢) coordinales the {low of information between the partics;
(d) responds Lo requests of the contractor;

{c¢) monitors dishursements against the contract budget;

(f) monitors actual progress against work schedules;

(g) coordinates the furnishing of necessary materials;

(h) authorizes no cost modifications; and,

(i) makes recommendations on modifications involving inercased cost.

PECRB Rules und Regulations Manuil Page 83 Effective Date H40-H2043 2/13/2014



CHAPTER 5 - LEGAL AND CONTRACTUAL REMEDIES

5-101 AUTHORITY TO DEBAR OR SUSPEND

(2) Anthority. With reasonablc notice to (he person involved and reasonable opportunity (or that
person to be heard, the PSCRB, after consultation with the using agency and the Special
Assistant Attorney General assipned to the MSPB, shall have authority to debar a person (or
cauge from consideration for award of contracts. The debarment shall be for a period of two
years. The PSCRR, aller consultation with the using agency (the agency that has used the
services supplied by the contractor) and Special Assistant Attomey General, shall have
authotity to suspend a person from consideration lor award of contracts 1f thete is probable
cause for debarment. The suspension shall not he for a period exceeding three months,

(h) Causes for Debarment or Suspension. The causes (or debarment or suspension Include the
following:

(1} conviction for commission of & criminal offense as an incident to obtaining or attempting
to obtain a public or privale contract or subcontract, or in the performance of such
contract or subcontract;

(2) conviction under State or Federa] statutes of emberzlement, theft, forgery, bribery,
falsification or destruction of records, recciving stolen properly, or any other offensc
indicating « lack of business integrily or business honesty which currently, seriously, and
directly afTects responsibility as a Mississippi contractor;

(3} conviction under Stalc or Federal antitrust statutes arising out ol the submission of bids or
proposals;

(4) violation of contract provisions, as set forth below, of a character which is regarded by
the PSCRD to be so serious as 1o justify debarment action; including,

(5) deliberate failure without good cause to perform in accordance with the specilications or
within the time limit provided m the contract or,

i. a recent record of failure to perform or of unsatisfactory performance in accordance
with the terms of one or more contracts, provided that failure to perform or
unsatisfactory performance caused by acts beyond the control of the contractor shall
not he considered 1o be a basig for debarmoent;

(6) any other cause the PSCRB determines 1o be so scrious and compelling as to alfect
responsibility as a Mississippi contractor, including debarment by another governmental
entity for any cause listed herein; and,

(7) for violation of the cthical standards sct forth in Chapter VI (Ethics in Public

Contracting).
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(c) Decision. The PSCRI shall issue o written decision to debar or suspend. The decision shall:
(1} staic the reason for the action taken; and,

(2) inform the debarred or suspended person involved of (heir right to administrative review
as provided n this chapter,

(d) Notice of Decision. A copy of the decision under subsection (¢) of this scction shall be
mailed or otherwise [urnished immediately to the debarred or suspended person and any
other party inlervening.

(¢) Finality of Decision. A decision shall be final and conclugive, unless [raudulent, or the
debarred or suspended person commences an action in court.

5-101.01 Application

This repulatory provision applies to all debarments or suspensions ol persons from
consideration for award of contractls imposed by the PSCRB.

5-101.02 Suspension
5-101.02.1 Tnitiztion

After consuliation with the affected using agency, the Special Assistant Attorney Creneral,
and, where practicable, the contractor or prospective contractor who i3 to be suspended, the
PYCRE shall made a written determination as to whether probable cause exists for debarment
as set forth in Section 5-101 (Authority to Debar or Suspend). T probable cause is found, a
contractor or prospective contractor shall be suspended. A notice of suspension, including a
copv of such determination, shall be scnt to the suspended contracior or prospeetive
contractor, Such notice shall state that:

(a) the suspension is for the period it takes (o complete an investigation inlo possible
debarment including any appeals of a debarment decision, but not for a period n excess

of three months:

(h) bids or proposats will not be solicited from the suspended person, and if they are received
they will not be considered during the period of suspension; and,

(¢) if a hearing has not been held, the suspended person may request a hearing in accordance
with Section 5-101.04 (Request for Hearing).

5-101.02.2 Elfect of Decision

A contraclor o prospective contractor ix suspended upon issuance of the notice ol
suspension, The suspension shall remain in effect during any appeals. The suspension may be
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ended by the PSCRI but otherwise shall only be ended when the suspension has been in
cffcct for three months or a debarment deeision takes effect.

5-101.03 Initiation of Deharment Action

Wrilien notice of the proposced debarment action shall be sent by certified mail, retun receipt
requested, to the contractor or prospective contractor. This notice shall:

() stale that debarment is being considered;
{b) set lorth the reasons for the action;

(¢) stale that if the contractor or prospeetive contractor so requests, a hearing will be held,
provided such request is reccived by the PSCRB within ten days afler the contractor or
prospective contractor receives notice of the proposed action; and,

(d) state thal the contractor or prospective contractor may be represented by counsel. Such
notice shall also be sent to the MSPB Special Assistant Attorney General and the affected
using agency.

5-101.04 Request for Hearing

A contractor or prospective contractor that has been notified ol a proposed debarment action
may request in writing that a hearing be held. Such request must be reecived by the PSCREB
within ten days of receipt of notice of the proposed action under Section 5-101.03 (Initiation of
Debarment Action). If no request is received within the ten-day period, a final determination
may be made as set forth in Scction 5-101.08 (Determination of Hearing Officer; Final
Decision) alter consulting with the MSPB Special Assistant Attomey General and the using
agency.

5-101.05 Notice of Hearing

If a hearing is requesied, the PSCRB may appoint a hearing oflicer to conduct the hearing and
recommend a [nal decision. The heaving officer shall send a written notice of the time and
place of the hearing. Such notice shall be sent by certified mail, return receipt requested, and
shall state the nature and purpose of the procecdings. Copies shall be sent to the MSPB Special
Assistant Attorney General, the using agency, and the contractor or prospective contractor.

5-101.06 Authority of EHearing Officer
'The hearing officer, in the conduct of the hearing, may:
(a) hold informal conferences to seltle, simplify, or fix (he issucs in a proceeding, or to

consider other matters that may aid in the cxpeditious disposition of the proceeding cither
hy consent of the parties or upon such officer’s own motion;

3
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(b) require parties to state their positions with respect to the various issues in the proceeding;

(¢) require partics to produce for examination those relevant witnesses and documents under
their control;

(&) rule on motions, and other procedural items on matters pending before such officer;
(¢) repulate the course of the hearing and conduet participants therein;

(f) receive, rule on, exclude, or limit evidence, and limit lines of questioning or testimony
which are irrelevant, immaterial, or unduly repetitious;

(g) fix time limits for submission of written documents in matters belore such officer,

(h) imposc appropriate sanctions apainst any parly or person failing to obey an order under
those procedures, which sanctions may include:

(1) refusing to allow the disobedient party to support or oppose designated claims or
defenscs, or prohibiting that party from introducing designated matters in evidence;

(2) excluding all testimony ol an unresponsive or evasive witness; and,
(3} expelling any party or person [rom further participation wn the hearing;

(i) take official notice of any material (uact not appearing in evidence in the record, if such [(act
is among the traditional matters of judicial notice; and,

(j) take such other action which is in the best intercst of the state, consistent with duc process
and in the interest ol justice.

5-101.07 Hearing Procedures

(a) TTearings shall be as informal as may be reasonable and appropriale under the
circumstances and in accordance with applicable due process requircments. The wetght to
be attached 1o cvidence presented in any particular form will be within the discretion of the
hearing olficer. Stipulations ol fact agreed upon hy the parties may be reparded and used as
cvidence at the hearing. The parlies may stipulate the testimony that would be given by a
witness il the wilness were present. The hearing officer may require cvidence in addition o
that offered by the partics.

(b) A hearing may be recorded but nced not be transeribed except at the request andl expense of
the contractor or prospeclive contractor. A record of those present, jdentification of any
wrilten cvidenee presented, and copies of all writlen statements and a summary of the

hearing shall be sufficient record.

(¢) Opening statements may be made unless a party waives this right.
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(d) All witnesses may be cross-examined.
5-101.08 Determination of Hearing Officer — Final Decision

I'he hearing officer shall prepare a written determination recommending a course of action,
Such determination shall be given to the PSCRB and the head of a purchasing agency. Copies
shall also be sent to the contraclor or prospective contractor, the MSPB Special Assistant
Attorney General, and the affected using agency. The contractor or prospective contractor shall
have ten days to file comments upon the hearing ollicer’s determination. The PSCRB may
request oral argument. After consultation with the using agency and the MSPB Special
Assistant Attorney General, the PSCRB shall issue a final decision. Both the hearing officer’s
determination and the final decision shall reeite the evidence relied upon, When debarment is
recommended or ordered, the lengih of the debarment, the reasons for such action, and to whal
extent affiliates are alTected shall be set {orth. In addition, the [inal determination shall inform
the debarred person of his rights to judicial review under this chapter of these regulations.

5-101.09 Effect of Debarment Decision

A debarment decision will take effect upon issuance and reccipt by the conivactor or
prospective contractor. Afier the debarment decision takes effect, the contractor shall remain
debarred until the debarment period specified in the decision expives.

5-101.10 Maintenance of List of Debarred and Suspended Persons

T'he PSCRB shall maintain and updatc a list of debamed and suspended persons. All agencies
of the State shatl be supplied with this list. 'the PSCRB shall send updates of this list to all

agencies of the State as necessary, Such list shall be available (o the public upon request.

5201 APPEAL AND REVIEW OF PERSONAL SERVICE CONTRACT REVIEW
BOARD DECISIONS

(2) Appeal. Any person recciving an adverse decision, the State, or both may appeul [rom a
decision by the PSCRB o the designated court or courts of the State.

(b) Authorization of Appeal by the State, No such appeal shall be made by the State unless
recommended by the PSCRB or the head of the agency involved.

5.202 DISCONTINUANCE OF CONTRACTOR’S APTTAL

Alter notice of an appeal to the PSCRB has been filed with the PSCRB, a conractor may not
discontinue such appeal without prejudice, except as authorized by the PSCRI3,

5-203 APPLICABILITY OF THIS SECTION

'he provisions ol this scction specifically apply where it is determined administratively, or upon
administrative or judicial review, that a solicitation or award ol a contract is in violation of law.
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5.203.01 Determination that Solicitation or Award Violates Law

A solicitation or award may be in violation of the law due to actions of state employees,
bidders, ollerors, contractors, or other persons. Alier consultation with the MSPR Special
Assistant Atlorney General, the PSCRB or an Agency Head may determine that a solicitation
of contract award 1% in violation ol the provisions ol the Mississippi Persomal Service Confract
Rudes and Regulations. After consultation with the MSPR Speeial Assistant Altorney General,
the Lithics Commission may determine that a solicitation or award violates the FEthics in Public
Contracting provisions of the Mississippi Personal Service Contract Rules and Regulations.
Any such determination shall be made in writing after an opportunity to be heard 1s given, and
such determination is subject to approprate appeal.

5-203.02 Finding of Bad Faith or Fraud

Bad [aith or fraud shall not be assumed, Specific findings showing reckless disregard of clearly
applicable laws or regulations must support a finding of bad faith. A finding of fraud must be
supported by specific findings showing knowing, willful acts m disrcpard of such laws or
regulations. Mississippi Code Annotated §31-7-57 holds state employces personally lable if
they authorize or make a solicitation or award ol a contract in violation of the taw.

5-204 REMTEDIES PRIOR TO AN AWARD

If prior to award it is determined that a solicitation or proposed award of a contract Is in viokulion
of law, then the soleitation or proposed award shall be:

a} canccled; or,

h) revised to comply with the faw.
5-204.01 Canceling or Revising Solicitation or Proposed Award to Comply with Law
A finding by the PSCRB, alter consultation with the MSPR Special Assistant Allorney
Greneral, that the solicitation or proposed award is in vielation of law will constitute a
compelling reason to cancel or revise a solicitation or proposed award. Such cancellation shall
be made in accordance with Section 3-301 (Cancellution of lnvitations fur Bids or Requests (or
Proposals).

5-205 REMEDIES AFTER AN AWARD

1 after an award, it is determined that the solicitation or award is in violation of the law then the

contract will be canceled in accordance with Section 3-301 (Cancellation of Invitations for Bids
or Requests [or Proposals).
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5-205.01 Termination

Contracts based on awards or solicilations that were in violation of law shall be {erminated at
no cost to the State, except as may be approved or ratified by the PSCRB in comphance with
Stale law.

5-205.02 Effcets of Declaring a Contract Null and Void

Tn all cases where a contract is voided, no further payments shall be made under the contract
and the State 1s entitled to recover the grealer ol

a) the dillerence between payments made under the contraci and the contractor™s actual costs
up until the contract was voided, or,

b) the dilference between pavments under the contract and the value to the State of the
services, i oblained under the contract.

'The State may, in addition, elaim danrages under applicable legal theory.
5-205.03 Effect of Ratification

The State shall be entitled 1o any damages it can prove under any theory including, but not
Hmited to, contract and tort regardless ol ils ratification and affirmation of the contract.
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CHAIITR 6 - ETHICS IN CONTRACTING FOR PERSONAL AND PROFESSIONAL
SERVICES

INTRODUCTION:

This chapter s intended o be applicd in conjunction with und shall not be considered as
superscding any laws or regulations administered and enforced by the State Bthics Commission.
Please refer to Mississippt Code Annotated §§23-4-101 through 25-4-119 for applicable stafutes.

6-101 DEFINITIONS OF TERMS USED IN THIS CHAPTER

(1) Confidential Information means any information which is available to an cmployee only
because of the employee’s status as an cmployee of the State of Mississippl and is not a
malier of public knowledge or available to the public on request.

(b) Clonspicuously means written in such special or distinctive format, print, or manner that o
reasonable person against whom it is (o operate ought to have noticed it

{(¢) Dircet or Indirect Participation means involvement through decision, approval,
disapproval, recommendation, preparation of uny part of a purchase request, influencing the
content of any specification or procurement stundard, rendering of advice, investigation,
auditing, or in any other advisory capacity.

(dy Financial interest meuns:

(1) ownership of any interest or involvement in any relationship from which, or as a result ol
which, a person within the past year has received, or is presently or in the future entitled
(o reccive, monctary compensation or material gratuity;

(2) ownership of such Interest in any property or any business or income received (rom any
properly or business as may be specilied by the Ethics Commission; or,

{3} holding a posilion in a business such as an oflicer, dircetor, trustee, partner, employec, or
the like, or holding any position of management.

(¢} Gratuity means a payment, loan, subscription, advance, deposit of money, services, or
anvthing of more than nominal value, present or promiscd, unless consideration of
substantially equal or greater value is received.

() Immediate family means « spousc, children, parents, brothers and sisters, and such other
relatives as may be designated by the Fthics Commission.

(o) Official Responsibility means direst admimistrative or operating  authorily, whether

intermediate or linal, either cxcreisable alone or with others, cither personally or through
subordinates, to approve, disapprove, or otherwise direct Misstssippt action.
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(h)

)

(k)

()

Purchase Request means that document whereby a using agency requests that a contract be
entered into for a specified need, and may include, but is not Hmited to, the description of the
requested service, cxpected length of service, critoria for evaluation, and information
supplied for the making of any written determination required by this Code.

Bona Vide Employee means a person employed by a progpective contractor and subjeet to
the prospective contractor’s supcrvision and control as to the time, place, and manncr of
performance, which neither cxerts nor proposes Lo exerl improper influence (o solieit or
obtain Mississippi contracts. In determining whether a bona fide cmployment relationship
cxists, the following factors should be considered:

(1) whether the employment 1s continuous;

(2) whether the person is subject to the supervision and control of the prospective contractor;
(3) whether the size of any contingent fec is reasenable in relation o the service performed;
{4) whether the method of payment of the contingent fee is customary m the trade; and,

(5) whether the person is employed solely by the prospective contraclor.

Bona Fide Established Commercial Sclling Agency mcans a business thal neither cxerts
nor proposes (o exert improper influence to solicit or obtain public contracts. In determining
whether a business 15 a bona fide established commercial sclling  business, the {ollowing

factors should be comsidered:

(1) whether the business is one which has cither been active for a considerable period of time
ot is presently a going concern and is likely to continue as such;

{2) whether the business uses its own name and is characterized by the customary indicia of
fhe conduct of a repular business;

(3) the degree (o which the business® activitics arc dirccted toward the solicitation of
conracls ol the State;

(4) whether the size of any continpent fee is reasonable in relation to the services performed;
and,

(5) whether the method of payment of the contingent [ee is customary in the trade,

Business Employec means a person, whether compensated or not, who performs personal
services [or a business,

Employvee, as delined in Scction 1-201 (Delinitions, Employee) is bereinafter relerred to as
“Mississippi Employee.” As used throughout this section, the term “Mississippi Employec”
shall include:
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(1) aperson clected to a Missisaippi office;

(2) a non-elected person, whether appointed or selected through a personnel selection
procedure, receiving a salary, wages, or other compensation from the Stalc; and,

(3) a non-compensaled or minimally compensated person who is performing personal
scrvices for the State.

The Lerm “Mississippi Fmployee” does not include a person who, as an independent contractor,
or conlract worker as definod in Mississippi Code Amnotated §25-9-120 (1) perfonms
prolessional, scientific, technical, or advisory service for a state agency and who receives a fee,
honorarium, or similar consideration for the services performed.

6-201 STATEMENT OF I"O1ICY

Public employment is a public trust. It is the policy of the State of Mississippi to promote and
balance the objective of prolecting government mtegrity and the objective of facililating the
recruitment and retention of personncl needed by the State. Such policy is implemented by
prescribing esseniial standards of ethical conduct without creating unneccssary obstacles to
entering public service. Public employees must discharge their duties impartially so as to assurc
(ait competitive access to povernmental procurement by responsible contractors. Morcover, they
should conduct themsclves in such a manner as to foster public confidence in the inteprity ol the
State procurement organization. Additionally, Mississippi Code Annotated §25-4-101 states ihat
“the legislature declares that clective and public office and employment is a public trust and any
elfort to realize personal gain through official conduet, other than as provided by faw, or as 2
natural conscquence of the employment or position, is a violation ol that trust. There lore, public
servants shall cndeavor 1o pursue a course ol conduct which will not raise suspicion among the
public thai they are likely to be cngaged in acts thal arc in vielation of this trust and which will
not reflect unlavorably upon the state and local governments.” To achieve the purpose of this
chapter, il is esscntial that those doing business with the State of Mississippi also observe the
cthical standards prescribed heren.

6-202 GENERAY, STANDARDS OF ETHICAL CONDUCT

(1) General Kthical Standards for Employees.
Any attempt to realize personal gain through public employment by conduet inconsistent
with the proper discharge of the employee’s dutics is a breach of a public trusl. In order to
{ulfill ihis general prescribed standard, employees must also mect the specific standards set
forth in the remaining sections of this chapter.

(b) General Fthical Standards for Non-Employees.
Any cffort 1o influcnee any public employee, or contractor with the State, to breach the

standards of ethical conduct set forth in this section and the remaining sections of this chapter
is also a breach of ethical standards.
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NOTE: The head of each governmental body or such official’s designee is encouraged to
explain and to discuss al least annually with such official’s employees the provisions
of these regulations.

6-203 EMPLOYEFE. CONFLICT OF INTEREST
(1) Conflict of Interest.

It shall be a breach of cthical standards [or any employee to participate dircetly or indirectly
in a procurement when the cmplovee knows thal:

(1) the employee or any member of the employee’s immediate family has a (inancial interest
pertaining 1o the procurcment;

(2) a business or organization in which the employee, or any member of the employee’s
immediate family, has a {inancial interest pertaining to the procurement; or,

(3) any other person, business, or organization with whom the employee or any member of
the cmplovee's immediale family is negotiating or has an arrangement concerning
prospective cmployment is involved in the procurement.

(b} Discovery of Actual or Potential Conflict of Interest, Disqualilication, and Waiver.

Upon discovery of an actual or potential conflict of interest, an employce shall promptly file
a written statement of disqualification and shall withdraw from [uwrther participation in the
transaction involved. The employee shall, atl the same time, apply to the Ethies Commission
for an official advisory opinion as to whal further participation, if any, the cmployee may
have in the transaction.

{¢) Notice.

Notice ol this prohibition shall be provided in accordunce with official opinions promulgated
by the Fthics Commission.

NOTE: Section 6-203 (Lmployee Conflict of Inierest) covers instances in which a state employee
inmvolved in procurement s actively negotiating for employment with a conlvacior or
praspeclive contractor. Such an employee must disqualify himself or herself from
participation in a procurement imvolving such a contractor or prospective confraclor
and apply to the Ethics Commission for an official opinion of the statutory conflict of
interest prohibition relating to that procurement. Offers of employment under certain
cireumstances may also be gratuities which arve prohibited by Section 6-204.

6-204 GRATUITIES

it shall be a breach of this regulation for any person to offer, give, or agree to give any employee
ot Tormer employee, or for any employee or former employee to solicit, demand, acecpt, or agree
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to aceepl from wnother person, a gratuily or an offer of employment in connection with any
decision, approval, disapproval, recommendation, or preparation of any parl ol a program
requirement or o purchase request, Tt shall [urther be a breach lor any person to inlluence the
content of any specification or procurement standard, rendering ol advice, inveshgation,
auditing, or in any other advisory capacity in any proceeding or application, request for ruling,
determination, claim or coniroversy, or other particular matter, pertaining to any program
requirement ot proposal therefor through the offering or giving of a gratuity. The prohibition
against gratuitics prescribed in this scetion shall be congpicuously set forth in every contract and
solicitation thercfor.

6-204,01 Cratuities Prohibition
6-204.01.1 Relxtionship of Gratuity

In addition, the gratuity or ofler of employment must be made in relatjon to any proceeding
or application, request for a ruling, determination, clam or controversy, or other particular
matter, and in connection with any decision, approval, disapproval, recommendation,
preparation ol any part of 4 program requirement or a purchasce request, action 1o influence
the content of any specification or procurcment standard, rendering of advice, investigation,
auditing, or other advisory capacity Lo constitute a breach.

6-204.01.2 Family

This prohibition extends to the piving of graluilics to anyone on the statc employee’s or
former state employee’s behalf such as a member of that employee’s immediate family.

6-204.02 When Prohibition Against Gratuities Not Applicable
Section 6-204 (Gratuities) does not prohibit:

(a) the solicitalion or acceptance of anything of monetary valuc from a friend, parent, spouse,
child, or other close telative when the circumstances make it clear that the motivation for
the transaction is unrelated to any procurement or program requirement with the Statc and
is based upon a personal or family relationship;

(b the participation in the activitics of, or the acceptance of an award for, a meritorious public
contribution or achievement from a charitable, religious, professional, social or fralemal
organization, or from a nonprofit educational, rcercational, public serviee, or civic
orgamzation;

(¢} acceplance only on current customary terms of finance of a loan from a bank or other
finapcial institution for proper and usval activities of siate cmployees, such as home

mortgage loans; or,

(d) acceptance of unsolicited advertising products or promotional material, such a pens,
pencils, note pads, calendars, and other such items.
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6-204.03 Contract Clause

The following clause shall be conspicuously sct forth in every contract and solicitation thercfor
requiring Personal Service Contract Review Board approval:

REPRESENTATION REGARDING GRATUITIES

The bidder, offeror, or contractor represents that it has not violated, is not violating, and
promises that it will not violute the prohibifion against gratuities sefl forth in Section 6-204
(Cratuities) of the Mississippi Personal Service Contract Procurement Regulations,

6-205 PROHTBITION AGAINST CONTINGENT FEES

(a) Contingent Fees. 1t shall he « breach of ethical standards for a person Lo be retained, or 1o
retain a person, 1o solicit or securc a state contract upon an agrecment or understanding for a
commmission, percentage, brokerage, or contingent fee, unless such an wrrangement is fully
disclosed m writing.

(b) Representation of Contractor. Every person, before being awarded a stale contract, shall
represent, in wriling, that such person has not retained anyone in violation of subsection {a)

of this section, Failure to do so constitules a breach of ethical standards.

(¢) Contract Clause. The representation prescribed in subsection (b) of this section shall be
comspicuously set forth in cvery contract and solicitation therefor.

6-205,01 Tnfluence Peddiing

The prohibition in Section 6-205 (Prohibition Against Continpent Fees) covers influence
peddling and particularly that which might occur when a former state official ig hired on a
contingen| basis by a business seeking state contracts,

6-205.02 Relationship of Commercial Selling Business to I'rospective Contractor

The relationship hetween a bopa fide established commercial sclling business and the
prospective contractor should be characterized by the following:

(1) the fees charged by the business are commensurate with the nature and extent ol the
buginess’s services actually rendered to the prospective contractor;

(b) the business has adequale knowledge of the service of the prospective contractor which il
represents to judge whether the item may be able 1o meet the state’s requirements; and,

(¢} the relationship between the business and the prospective contractor is or iy contemplated
1o be continuing.
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6-205.03 Improper Influence

A business employee or a commercial selling business should be conclusively presumed not to
be bona fide if the Ethics Commission delermines that improper mfluence has been or is being
uscd to secure a state contract,

6-205.04 Solicitation Clause

Every solicitation for a service shall conspicuously set forth the following provision to be
completed and submitted with cvery prospective contractor’s bid or proposal [or those

contracts which require PSCRD approval:

PROSPECTIVE CONTRACTOR'S REPRESENTATION REGARDING CONITINGENT
FEES

The prospective conlractor represents as a part of such contractor’s bid or proposal that such
contract hasihas not (use applicable word or words) retained any person or agency on u
percentage, commission, or other conlingent arrangement to secure this confract.

6-205.05 Information on Contingent Fecs

Any prospective coniractor who has completed the clause sel forth in Section 6-205.04
{Saolicitation Clause) in the affirmative and is the apparently successful bidder or offeror shall

submit the following information:

(a) the full name and business address of the business or person retwined, and the type of
business orpanization;

(b) the relutionship of the business or person to the prospective contractor;
(¢) the lerms ol the retention agreement or a copy of such agreement;
() if such person is a bustness employee:

(1) the duration of employment;

(2) whether that employee is on the contractor’s payroll for purposes ol social scourity and
federal income tax withholding; and,

(3) whether that ecmployee represents other businesses and, if so, the names and addresses

(&) whether the business or person represents the prospective contractor on:

(1) both government and commercial business;
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(2) only government business; or,
(3) only the present conlract;
{f) The extent of the duties of the business or person; and,

{12) The length of time the business or person has been engaged in a particular type ol work and
has performed this type of work for the contractor,

6-205.06 Contract Clause

'The following clause shall be conspicuously set forth in every contract and solicitation therelor
requiring PRCRB approval;

REPRESENTATION REGARDING CONTINGENT FEES

The contractor represents that il has not retained a person to solicit or secure a State contract
upon an agreement or undersianding for a commission, percentage, brokerage, or contingent
Jee, except as disclosed in the contractor's bid or proposal.

6-206 RESTRICTION ON EMPLOYMENT OF PRESENT EMPLOYELS

Excepl as may be permilted by regulations or rulings of the Ethies Comnussion, 1t shail be a
breach of ethical standards for any employee who 1s participating  direclly or indirectly in the
procurement process to become or be, while such an employee, the employee ol any person
contracting with the governmental boedy by whom the employee is employed. Additionally,
Mississippi Codc Annotated §25-4-105 (3)(a) states that “no public servant shall be a contractor,
subcontractor or vendor with the povernmental entity of which he is a member, officer, employee
or agent, other than in his contract of employment; or have a material financial interest in any
business which is a contractor, subcontractor or vendor with the povernmental entity of which he
15 a member, officer, cmployee or agent cxeept as may be peimitted by Mississippi Code
Annotated §25-4-105 (4)(d).

6-207 RESTRICTION ON FORMER EMPILOYEES IN MATTERS CONNECTED WITH
THEIR FORMER DUTIES

(a) Tt shall be a breach of ethical standards for any former employee knowingly to act as a
principal, or as an agent for anyone other than the State in connection with any:

(1) judicial or other proceeding, application, request for a ruling, or other determinations;
(2) contract;
(3) claim; or,

(4) charge or controversy,
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in which the employee participated personally and substantially through decision, approval,
disapproval, recommendation, rendering of advice, investigation, or otherwise while an
cmployee, where the State is a party or has a dircet and substantial intcrest,

(h) 1t shall be a breach of cthical standards for any former employee, within one year after
cessation of the former employee's official responsibility, knowingly (o act as a principal, ot
an agent for anyone other than the state, in commection with any:

(1} judicial or other proceeding, application, request for a ruling, or other determination;

(2} coniract;

{(3) cleam; or,

(4} charge or controversy;

in matiers which were within the former employee’s oflicial responsibility, where the State is
a party or has a dircct or substantial interest. Additionally, Mississippi Code Annotated §23-
4-105 (3) (e) siatcs that “no public servant shall perform any service for any compensation
for any person or business after termination of his office or employment in relation to any
casc, decision, proceeding or application with respeet to which he was directly concerned ot

in which he personally participated during the petiod of his service or cmployment.”

6-208 DISQUALIFICATION OF BUSINESS WHEN AN EMPLOYER HAS A
FINANCTAL INTEREST

It shall be a breach of ethical standards for a business in which an employec has a financial
interest knowingly to act as a principal, or as an agent (or anyone other than the state, in
connection with any:

(a) judicial or other proceeding, application, request for a ruling, or other determination;

{b) contract;

(¢) claim; or,

(d) charge or controversy;

in which the cmployee either participates personally and substantially through decision,
approval, disapproval, recommendation, the rendering ol advice, investigation, or otherwise, or

which is the subjeet of the employee’s official responsibility, where the stale s o party or has a
dircet and substantial interest.
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6-209 RESTRICTION ON FMPLOYEES PURCITASING IINDER TERMS OF A STATE
CONTRACT

Mississippi Code Annotated §25-4-105 (1) states, “No public servant shall use his official
position (o obtain pecuniary henefil for himself other than that compensation provided for by
Jaw, or 1o oblain pecuniary benefit for any relative or any business with which he is associated.”

Inn layman’s terms, this means that anyone purchasing scrvices is free o negotiate the best price
npossible with the seller but any attempt to tie the sale to a state contract based upon cmployment
with a governmental entity could be considered to be a vielation of the ethics law.

6-210 USE OF CONFIDENTIAL INFORMATION

It shall be a breach of ethical standards for any employce or former employee knowingly to use
confidential information for actual or anticipated personal pain, or for the actual or anticipated
personal gain of any other person, Additionally, Mississippl Code Annotaled §25-4-102 (3)
states that *no person may intentionally use or disclose information gained in the coursc of ar by
reason of his official position or cmployment as a public servant in any way thal could result in
peeuniary benefit for himself, any relative, or any other person, if the information has not bcen
communicated to the public or 18 not public information.™
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CHAPTIER 7 - POLICIES AND PROCEDURES

7-101 GENERAL PROVISIONS

This chapter provides (he administrative procedurcs for submitting required documentation o
implement state agency contract requests (or personal services, For the purposes of these
procedures, a service conlract is defined ag an agreement for the provision ol services between an
agency under the purview of the MSPB (unless exempt from the PSCRB) and a provider ol the
HETVICCS.

7-102 PROCEDURES FOR PROCUREMENT

Pursuant o the provisions of the previous chapters of these regulations, the tolal amount of the
contract shall be used to determine the appropriate procedurcs for procurement of scrvices as
follows:

(1) Service contracts for $50,000 or less may be procured (rom any source following apency
rules and regulations;

(b) Service contracts greater than $50,000 and not exceeding $100,000 may be procured from
the lowest acceplable bidder after oblaining three written quoles in conformity with the small
purchases provisions of the PSCRI regulations;

(¢) Service contracts over $100,000 may be procured from the lowest bidder or the best proposal
after advertising and soliciting for bids or proposals in accordance with PSCRE Rules and
Regulations, and subject to approval by the PSCRB;

(d) 11 the cumulative total of multiple service contracts between an agency and one vendor
exceed $100,000 then SPAHRS will automatically route the contract Lo the PSCRD for
approval;

(¢) Procedures und regulations regarding solc-source procurement arc addressed m 3-205; and
(f) Procedures and regulations regarding emergeney procurement arc addressed in 3-206.

7-103 PRE-REVIEW OF INVITATIONS FOR BIDS AND REQUESTS FOR
PROPOSALS

An Invitation for 3id (hereaficr “II3™) or Request [or Proposal (herealier “RFPT) for a contract
under the purview of the PSCRB may be electronically submitted to the PSCRDB stafl for
consultant review prior to advertisement or issuance. The PSCRB will review the 1I'B or RIT
specifically to cvaluate compliance with the PSCRB regulations. 'The PSCRB consultant will
notify the agency of ncecssary and/or suggested changes. Responsibility for all TFB and RIP
content rests with the agency. Review ol the [FB or REFP by PSCRB staff does not guarantec
approval of the procurement and/or the contract by the PSCRB. Agencies arc encouraged (o
allow as much time in advance ol advertiscment as possible for this review. The PSCRDB stall
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will require a minimum of five working days for review of an II'B or RFP packet which totais 50
pages or less (including attachments) and seven working days for review ol a packet of more
than 30 pages. During the months of May, Junc and July, the PSCRB stall will require a
minimum of twenty working days for review of an IFB or RIP packet which totals 50 pages or
fess (including attachments) and twenty-five working days for review of a packet ol more than
50 pages.

7-104 SUBMISSION DEADELINES

every month, unless a special meeting is called by the PSCRB Chairman. Notice of meelings
may be found posted on the MSPR website (www.msph.ms.gov), or by calling the PSCRB office
(601-359-6517). All contract packets must be submitted for approval in SPAIIRS and by
electronic submission through the PSCRB™s E-Application system,  their entirety, Submission
o PSCRB must be at least 15 working days prior to the scheduled PSCRB mecting date in order
to be considered for placement on the agenda for board action; however, if an 13 or RFP has
heen pre-reviewed by the PSCRR stafl as provided in 7-103, the electronic submission to fhe
PSCRE may be 1) working days prior 1o the meeting.

7-105 DEADLINT. EXCEPTION REQUESTS

A request for exception (o the 15 day submission deadline (or the 10 day deadline for  pre-
reviewed IIFT3°s and RFP’s) must be submitted in writing dircetly to the Chairman of the PSCRD
(MSPB Lixecutive Director) and must contain a detailed account of the circumstances justifying
the cxception. The written request must be signed by (he Ageney Head. All such exception
requests must be approved by the Chairman, in his or her discretion, in order for the proposed
conlract 1o be placed on the agenda for the next PSCRB meeting. Submission of a request (ot
deadline exception does not guaraniee placement on the agenda.

7-106 REGULATORY BOARD APIPROVAL

l'or contracts under the purview of the PSCRB, the contract and the supporting procurement
information should [irst be submitted to the appropriate regulatory hoard (1 required by the
procuring agency’s rules) prioe to submission to the PSCRB. If the agency’s regulatory board
authorizes the agency to procced with the procurement, then the agency should submit the
contract and supporting procurcment information to the PSCRB for approval,

7-107 NEW REQUEST

A mew request shall be defined as the initial submission of a contract for the performance of
specified contractual services,

7-108 RENEWALS

A request to renew an existing PSCRB-approved contract is to be clectronically submitted to
PSCRB no later than May 15, along with all supporting documentation. If approval by an
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appropriate regulalory board is required, such approval must be oblained in sufficient tme [or
{he May 15 PSCRB deadline to be met, Any request for exception (o his deadline must [ollow
the same procedure as outlined in 7-105 (Deadline Fxcoption Requests). Spending authority for
the current teem of the contract should be requested. Authority for any optional rencwal years
should be requested when the contract is renewed. Renewal terms included in a contract are
optional and are cxercised al the ageney’s discretion. When a contract is originally approved, the
PSCRB is only approving the oplion (o rencw, not the actual renewal. The agency must submit
the renewal document and supporting documentation for approval by the PSCRB prior to the
contract expiring. The renewal docurment must also be executed and submitted 1o the PSCREB
staff prior Lo ihe original contract term cxpiring. Retroactive approval of a renewal cannot be
pranted. Once a contract has expived or terminated, the contract cannot be retroactively approved
or renewed. M8 AG Op., Stringer (June 25, 1999},

7-109 MODIFICATIONS

A request to modily an existing PSCRB-approved contract is (o be submitted to the PSCRDB at
fcast 15 working days prior to a PSCRB meeling date which precedes the modification effective
date. Any request for exception to this deadline must follow the same procedure as outlined in 7-
105 (Deadline Exceplion Requests). Modifications shall not grant extra compensation, [ee, or
allowance to any conlractor after scrvice is rendered or contract is made, unless contemplated
within the contract itsell or unless the scope of services is increased. The extension of a contract
is considered a modification wherein the specified contractual services have nol been completed
by the end date stipulated in the original terms of the contract. Modifications cannot be made to
expired contracts.

7-110 EMERGENCY CONTRACTS

Limergency contracts will be reviewed by PSCRD staff for technical compliance and the staff
will notify the agency of any problems lound; however; it is the responsibility of the agency to
corteet any errors. Emergency contracts will be presented to the PSCRB at its regular meeling
and will be included in the minutes of said meeling, but no action is required by the PSCRB as to
these contracts, This provision is not intended (o prevent the PSCRB rom making a report as
provided in 3-602.01 (Statutory Authority to Audit) or to take other action as deemed
appropriatc.

7-111 PROTEST DOCUMENTS

Agencies shall submit, with their contract approval request, documentation signed by their
cxecutive director, ageney head, or his or her designee cerlifying that adequate tme 1o protest
has been given (o all prospective coniractors and that no prolest or potential protests are known
to the agency or any agency employees. I a protest is known, the agency shall disclose the
subjoct matter of the profest, state whether the protest has been tesolved, and explam the
agency’s determination concerning the protest.
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7-112 POST-AWARD VENDOR DEBRIEFING

Agencies are cncouraged 10 exchange inlormation with vendors in an ellort to_build and
strengthen business relationships and improve the procurement process between vendors and the

vendors at the time of procurement of the right to request a debrigfing. Al a mmnimum,
debriefing should occur within five (5) business days alter the vendor request and prior to
submission ol (he contract packet to the PSCRB.  Agencies shall submit with the contract

7-112.01 Debriefing Request

A vendor, successlul or unsucecssful, may request a post-award vendor debriefing. in writing
by U.8, mail or electronic submission, to be received by the agency within threg (3) business
davs of notification of the contract award, A vendor debriefing 1s 4 miceting and not a hearing;
therefore, legal representation is not required. If a_vendor prefers (o have lepal representation
present, the vendor must notify the apgency and identify its attomey. The agency shall be
allowed to schedule and/or suspend and reschedule the meeting at a time when a representative
ol ihe Office of the Mississippi Attomney General can be present.

7-1£2.02 When Debriefing Should Be Condueted

Unless good cause exists for delay. the debrieling should oceur within five (5} business days
after receipt ol the vendor request and may be conducted during a face-to-face meeting, by
telephonic or video conference, or by_any other method acceptable to the agency. The
Procurement Officer or designee should chair the meeting, and where practicable, include other
statf with direct knowledge of the procurcment.

7-112.03 Inlormation ‘Yo Be Provided

1) The agency’s cvaluation of signilicant weaknesses or deficiencies in the vendor’s bid or
proposal, if applicable;

2y The overall evaluated cost or price, and technical rating, if applicable. of the succeessiul
vendor(s) and the debricfed vendor;

the selection process;

4) A summary of the raiionale for award; and,
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5) Rcasonahle responses to relevant questions about sclegtion procedures containcd in the
solicitation, applicable regulations, and other applicable authoritics that were followed,

7-112.04 Information Not 'L'o Be Provided

The debrieling shall not include poini-by-point comparisons ol the debgicfed vendor’s id or
proposal with those of other offering vendors, Moreover, the debricfing agency shall not
reveal any information prohibited by taw and/or the following:

—_
. .

Trade secrets as identified by the offering vendor elaiming the (rade scerets;

by
pa—

Privilesed or confidential manufacturing proccsses and technigues as identifigd by the
offering vendor claiming the privileged or confidential information:

3) Commercial and financial information that is privileged or conlidential, to_include an
offering vendor’s cost, breakdowns, prolit, indircct cost rates. and similar information as
identified by the offering vendor claiming the privileged or confidential information:
and/or,

4} The pames of individuals _providing reference information abowt any vendor’s past
performance,

7-112.05 Statement In The Solicitation

The ageney shall include in each solicitation a statement that vendor debriefing is available and
ihe information described in Section 7-112.03 may be disclosed during post-award debriefing,

7-112.06 Summary

An official summary of the debriefing shall be included in the contract (ile.

7-112.07 Pre-Award Vendor Debriefing

Nothing, in these regulations requires or prohibils pre-award vendor debriefing.

7-1123 UTILIZATION OF STATE PROPERTY BY CONTRACTOR

T a contractor will be utilizing Siate property {office space, equipment, cte.) for the provision of
services, the procuring agency shall submit a written notification to the Bond Commission
explaining the property to be used. A copy of this letter must be submitled to the PSCRB as part
of the procurement packet,

7-1134 TRANSFER OF SPENDING AUTIHHORITY

SPAHRS no longer requires the ransfer of spending authority from one fiscal yeur 1o the next
for independent contractors.
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7-1145 EXECUTED CONTRACTS

After the approval ol a contract by the PSCRI3, the contruct may be executed by the agency and
the vendor and a copy ol the exccuted contract must be electromcally submitted to the PSCRB as
so0n as practicable. The execuled contract must be identical to the proposed contract approved
by the PSCRI. If a change is 1o be made to the contract alter approval by the PSCRE bul belore
cxceution, the change must be brought before the PSCRT for approval.

7-1156 SPAHRS PROCEDURES FOR PSCRB CONTRACTS
7-1156.01 Entering Contract Information in SPAHRS

An ageney should enter complele contract information into the SPAHRS system and transmit. it
electronically to the PSCRB for review. The Request for Contraet Personnel Scrvices Approval
form must be completed in full, lollowing all applicable requirements by the Internal Revenuye
Code to defermine contract type, all DFA requirements for vendor codes, social sccurity
numbers and commodity codes, and all PSCRB requirements detailed m the Adississippi
Personal Service Contract Rules and Regulations. Only one contract service iype may be
entered (v each reguest, Agencies must submil necessary vendor codes with vendor
number/social securily number in SPATIRS,

7-1156.02 Requests to Modify

Requests to modify the terms of previously PSCRB-approved contracts arc to be resubmilied to
the appropriate regulatory board (if applicable) and approved by that board prior to submission
to the PSCRB. Along with the amendment modifying the original contract terms, the approved
SPAHRS entry must also be modified.

7-1156.03 Terminations

Agencies must nolify the PSCRB upon termination of previously approved conlracts for
personal services or the completion of the performance of scrvices prior to the original tetms of
the contract (expivation datc). ‘The approved spending authority should be modified to refleet
the total dollar amount expended, This modilication must be transmitted to the PSRCB for
approval. After approval of the modified amount, a termination date should be entered into
SPAHRS. The original approved cnd date remains the end date approved by the PSCRB. A
termination date is entered in the “Termination Date™ field in SPAHRS.

7-1156-04 Options 10 Renew

Oplions o rencw which are not exercised by the ageney will be treated as a lermination by the
PSCRR.

PSCRE Rules and Regulations Manual Page 106 Effeetive Dufe HEH3 2/13/2014



CHAPTER 8 - ORAL PROCELEDINGS

8-101 RULEMAKING ORAL PROCEEDINGS

This scetion applies 1o all oral proceedings held for the purpose ol providing the public with an
opportunity to make oral prosentations or written input on proposed new rules, amendments to
rufes, and proposed repeal of existing rules belore the Personal Service Contract Review Board
pursuant 1o the Administrative Procedures Act, specifically Miss, Code Annotated §25-43-3.1 04,

When a political subdivision, an agency, or ten (10) persons request an oral proceeding in
regards Lo a proposed rule adopiion, the requestor must submit a printed, typewritten, or legibly
handwriilen request.

A. Tach request must be submitted on 8-1/2" x 117 white paper.

B. The request may be in the {form of a letter addressed to the Chairman of the Personal Service
Contract Review Board or in the form of a pleading as 1l filed with a court.

C. Liach request must include the full name, telephone numbers, and mailing address of the
recuestor(s).

N. All requests shall be signed by the person filing the request, unless represented by an
altorney, in which case the attorney may sign the request,

Notice of the date, time, and place of all oral procecdings shall be (iled with the Secretary of
State’s Office for publication in ihe Administrative Bulletin. The agency providing the notice
shall provide notice of oral proceedings to all persons requesting notification of proposed rule
adoptions, The oral proceedings will be scheduled no earlier than twenty (20) days from the
filing of the notice with the Secretary of State. The Chairman of the Personal Scrviee Contract
Review Board or designee who is {familiar with the substance of the proposed rule shall preside
at the oral proceeding on a proposed rule.

Public participation shall be permitted at oral proceedings, as follows:

A. Atan oral proceeding on a proposed rule, persons may make statements and present
documentary and physical submissions concerning the proposed rule.

13, Persons wishing to make oral presentations al such a proceeding shall notify the Chainman of
the Personal Scrvice Contract Review Board al least three business days prior to the
proceeding and indicate the general subjcct of their presentations, The presiding officer in his
or her discretion may allow individuals to participate that have not contacted the Personal
Serviee Contract Review Board prior 1o the proceeding.

. Al the proceeding, those who participate shall indicate their names and addresses, 1 dentify
any persons or organizations they may represent, and provide any other information relating

to their participation deemed appropriate by the presiding officer.
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1,

The presiding officer may place time limitations on individual presentations when necessary
to assure (he orderly and expeditious conduct ol the oral proceeding. To encourape joint
presentations and to avoid repetition, additional time may be provided for persons whose
presentations represent the views ol other individuals as well as their own views,

Persons making presentations are encouraged to avoid restating matters that have alrcady
been submitted in writing., Written mulerials may be submitted at the oral proceeding,

Where time permits and to facilitate the exchange of information, the presiding ollicer may
open the floor to questions or peneral discussion. The presiding officer may question
participants and permit the guestioning of participants by other participants aboul any matter
relating to that rule-making proceeding, including any prior written submissions made by
(hosc participants i thut proceeding. No participant shall be required to answer any question.

Physical and documen(ary submissions presented by participants in an oral proceeding shall be
submilted to the presiding oflicer. Such submissions become the property of the Personal Serviee
Contract Review Board, part ol the rulemaking record, and are subject to the Personal Service
Contract Review Board’s public rceords request procedure. ‘The Personal Scrvice Contract
Review Bourd may record oral proccedings by stenographic or electronic means.

8-201 DECLARATORY OPINIONS

This section sets forth the Personal Service Contract Review Board’s rules governing the form,
content, and filing ol requests for declaralory opinions, the procedural rights of persons in
relation to the wrilten requests, and the Personal Scrvice Contract Review Board’s procedures
regarding the disposition of requests as required by Miss. Code Amotated §23-43-2.103,

The Personal Scrvice Contraet Review Board will issuc declaratory opinions regarding the
applicability to speeified facts of:

A,

B.

C.

A slatute administered or enforccable by the Personal Scrvice Contract Review Board,
A rule or regulation promulgated by the Personal Service Contract Review Board; or,

An order issued by the Personal Service Contract Review Board.

A request must be limited to a single transaction or occurrence.

When a person with substantial interest, as required by Miss, Code Annotated §235-43-2.103,
requests a declaratory opinion, the roquestor must submit a printed, typewritten, or legibly
handwritlen request.

Al

Liach request must be submitted on 81727 x 117 white paper.
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B. The request may be in the form of a letter addressed to the Chairman of the Personal Service
Contract Review Board or in the form of a pleading as if filed with a cowrt.

. Hach request must include the full name, telephone numbcers, and mailing address of the
TCQUOSTOL(S).

D. All requests shall be signed by the person filing the request, unless represented by an
attorney, in which casge the altomey may sign the request.

F. Fach request must clearly state that it is a request for a declaratory opinion,

Any party who signs the request shall attest that the request complics with the requirements sct

forth in these rules, including but not limnted to a full, complete, and accurate statement ol

relevant facts and that there are no related procecdings pending before any agency,

administrative, or judicial tribunal,

Liach request must contain the following:

A. A clear identification of the statute, rule, regulation, or order at issue;

B. The question for the deelaratory opinion;

(. A clear and concise stalement of all facts relevant to the question presented;

D). The identity of all other known persons involved in or impacied by the facts giving risc to the
request including their relationship to the facts, and their name, mailing address, and

telephone number; and,

L. A statement sulTicicnt to show thal the requestor has a substantial interest in the subject
matter of the request.

‘The Personal Service Contract Review Board may, (ot good cause, refuse 1o 1ssuc & declaratory
opinion. The circumstances in which declaralory opinions will not be issued imelude, but are nol

neeessarily Himited to the following:

A. The matter is outside the primary jurisdiction of the Personal Service Contract Review
Board:

I3, There is a lack of clarity concerming the question presented;
. There is pending ot anticipated litigation, administrative action or anticipated administrative
action, or other adjudication which may either answer the question presented by the request

or otherwise make an answer UNNecessary;

T, The statute, rule, or order on which a declaratory opinion is sought is clear and notin need of
interpretation to answer the quesiion presented by the request;
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L.

k.

(3.

I

K.

0.

Q.

L'he faets presented in the request are not sufficient Lo answer the question presented,

T'he request fails to contain information required by these rules or the requestor (atied to
[ollow the procedure sct forth in these rules;

The request seeks Lo Tesolve issues which have become moot or are abstract or hypothetical
such that the requestor is not substantially alfected by the rule, statute, or order on which a

declaratory opinion is sought;

No controversy exists or is certain to arise which raiscs a question concerning the apphcation
of the statute, rule, or order;

The question presented by the request concerns the legal validity ol a statute, rule, or order;

The request is not based upon facts calculated to aid in the planning of [uture conduct, bul1s,
instead, bascd on past conduct in an cffort to estabhish the effect of that conduet;

No clear answer is determinable;

The question presented by the request involves the application of a criminal slatute or sets
forth facts which may constitute a crimce;

. The answer to the question presented would requite the disclosure of information which is

privileged or otherwise protected by Jaw from disclosure;
The question is currently the subject of an Attorney General's Opinion request;
The question has been answered by an Attorney General’s opinion,

One or more requestors have standing to seek an Attorney General’s opinion on the proffered
question;

A similar request is pending before this agency, or any other agency, or a proceeding is
pending on the same subject matter belore any agency, adminmstrative or judicial iribunal, or
whete such an opinion would constitute the unauthorized practice of law; or,

The question involves cligibitity for a Heense, pormit, certificate, or other approval by the
Personal Service Contract Review Board or some other agency and there is a statutory or
regulatory application process by which eligibility for said license, permit, or certificale or
other approval may be determined.

Within forty-live (45) days after the receipt of a request {or & declaratory opinion which
complics with the requircments of these rules, the Personal Service Contract Review Board shall,
n writing;
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A. lssuc an opinion declaring the applicability of the statute, rule, or order to the specified
circumstances;

B. Agrce to issuc a declaratory opinion by a specified time but no later than nincty (90 days
aller reeeipt of the wrilien request; or,

C. Decline o issuc a declaratory opinion, stating the reasons [or its action.

The forly-five (45) day period shall begin on the first business day after which the request is
received by the Personal Service Conltract Review Board,

Declaratory opinions and requests for declaratory opinions shall be available for public
inspection and copying at the expense ol the viewer during normal business hours. All
declaratory opinion and requests shall he indexed by name, subject, and date of issue.
Declaratory opinions and requests which contain information which 1s confidential or exempt
from disclosure under the Mississippi Public Records Act or other laws shall be exempt [rom this
requirement and shall remain confidential.
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APPENDIX A

Agencies under PSCRE Purview

Agency No. Agmu Name Master No.
07t | Office of the Attorney Genem] o
11 Office of the Secrctary of State P11

153 Oflice of the State Auditor 0 135
160 | MBS Slale Personncl Board o 160
103 Division of Budget & Pohuy L)c:velnpnwm 161
131 ] Office of Administrative Serviees - ler
161 | Department of Finance and Admnmtmlum 161
162 Division of Support Serviees ) 161
163 | Office of Tort Claims 161
171 Ircasury - Hlale 171
172 Treasury - MPACT 170
173 Tealth Care Expendable Ifund Board 171
174 M$ Affordable College Savings Plan s
181 | Department of Revenue 181
183 M8 Gaming Commission 183
201 TDepartment of Lducation 201 |
203 Ld. Dept. Minimum Program 201
200 Fd. Dept. Vocational & Technical 201
231 Blind School 201
| 232 | Deal School ] 200
233 | Blind & Deal School 201
245 Library Commission 245
247 | Authority for Educational Television i 247
301 Department of Health 301
134 Division of Spinal Cord and Health 330
139 Special Disability Program 330
| 331 | Department of Rel‘l:ll'llhidh()1l %cnvmm ) 330
333 Office of Dhablllty Determination Services ] 330
334 Office of SP Services (or Ind. With Disabihity 330
3490 | DRS. Support Services I ”HO |
653 Div. of Vo, Rehab for the Blind 330
371 ]')c;pc.u tment of Mental Health ] 3
372 Last MS State Hospital Mental 1lealth 371
373 | Fllisville State School 371
374 | Mississippi State Hmpnal 37
377 | Ellisville School l'arm N
379 Drug & Alcohol Section 371
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381 Boswell Regional Center I R Y 5 S
3| North M8 Regionad Conter YA
389 Central MS Residential C enter 371

3™ South M"'\ State Hm]‘nml 371
392 Mississippi Adolescent € z:nlu‘ 3N
393 Mississippi %pmmllful Treatment qulm | 371
386 Hudspeth Repional Cenler 371
387 | South Mississippl RL;_FIOD\JI Center 37
| 388 | North Mississippi State Hospital 371
401 Department of Agriculture & Commerce 401
405 Plant Industry Division - Agricullure & Comineree ] 401
408 | Farmers Central Market - Agriculture & Commerce 401
4012 | Agriculture 7 Commerce - Grain Division 401
105 Division ol Community Development 411
411 Mississippi Development Authority 411
414 MDA - Division of Support services e 411
427 Board of Animal Health 427
430 Tair ("'nn‘mnwon _ 430
450 Department of Marine Ruaoun,es ______ 450
451 Forestry Commission 451
434 | M5 Institute for Forest Inventory 451
460 Wildlife and lisheries 468
462 Wildlife Cons - Muscum Natural Science 468
468 anmtmr.,nt of Wildlile and I ‘isheries 468
470 Parks and Reercation 468 |
471 Department of Fnvironmental Quality 471
473 L Office ol Geology and Inergy 471
..... 474 Office of Land and Water 471
476 Office of Pollution Control 471
472 | Grand Gull Military Monument C o, | 472
| 475 | Department of Archives and History 475
480 | Pat TTarrison Waterway Tistncl 480
482 Pearl River Basin Development District 482
| 487 Pearl River Valley Water Supply Distriet 487
488 | lmnbl;:,hc,c River leluy Water Management 488
491 il & Gas Board 491
497 | %011 & Waler C mwcrvatmn( ‘ommission ) 497
300 Imm Anee L)cpmtmem 500
502 State ire Academy 500
510 Banking & C ‘onsumer Fingnce - CF 3 | M1
L ol Department of T&mkmb & Consumer Fm:mm 511
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....... 330 | Public Employces Retirement System i 330 |
551 Department of Corrections 551
257 Correction - Medical Services 351
558 Corrections - Farming Operations 351
559 Parole Bourd 351
601 | Department of Information Technology Huvwcs 601
571 Office o Youth Services 650
647 Jobs Program 630
648 Child Support 650
649 DIIS - Division of Supporl Services 650
631 Department of Human Scrvices 650
632 Division of Limployment and Training 630
660 Division ol Aging and Adult Services 650
661 Division of Community Scrvices 630
662 | Office ol Social Services. 650
663 Division of Social Services Block (n ant 630
664 Division of Children and Youth 650
667 Welfare Restructuring Program 650
665 | Division of Medicaid 665
671 Department of Lmployment %Lcuuty 071
672 | Workers Compensation Commission 672
107 Division of Public Safety Planning 711
127 Public Safety Council on Aging 711
711 Department of Public Safety 711
712 DPS - Division of Support ‘%ewwm o 711
713 Division of Crime Taboratorics 711
714 Division of T.aw Lnforce Traimng Acadt.,my 711
740 | Division of Medical Examiner 711
742 | Office of Law Standards & lmmm_{_:,w 711
| 743 DPS Limergency T'elecommunications |
744 Counly Jail Standards & Training 711
718 | Narcotics Burcau 711
731 Velerans Affairs Boar d 731
734 | Veterans Home Purchase Bourd 734
811 | Public Service Commission 8§11 |
82 Puh]mUhhm% Staff ) 812
824 | Board of Dental Examiners 824
825 Agricultural Aviation Board 825
828 Board of Physical Therapy 828
829 Board o Medical Licensure 829
830 Board of Cosmetology 830

PSCRE Rules and Regulations Mununl Page 115

Lffzetive Dale HHH2E33 24132014



831 MS Real Listate Appraiser Ticense & Cert, Board o 431
832 M8 Real Fstate Commission o 832
833 | Board of I'uncral Services 833
8§34 Mississippi State Board of Contractors - 8M
836 Board of Nursing ITome Administrators o 8§36
838 Board ol Nursing o 838
839 Motor Vehicle Commission ) 839
340 Board of Barber Examiners . 840
§41 Board of Public Accountancy 841
842 Board of Professional Fngincers & Land ‘:suwcvm 5 842
| 843 Athletic Commission ” 843
845 Board of Tharmacy o LE N 3§
46 Board of Ar chitecture und T andscape 846
860 Velerans Memorial ‘:tndlgm ) 161
865 Arts Commission 865
| 806 | Auctioneers Commission - 6o
7210 Mississippi Fmergency Managcmcnt Agency 7210
867 Board of Replstered Professional Geologists 867
Board of Examiners for Social Workers & ”
§o8 Marriage/[Family Therapists N 868
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APPENDIX B

Sample RFP

Request for Proposal
To Provide A
Professional Consuliant

Mississippi State Personnel Board
210 East Capitol Street, Suite 800
Jackson, M5 39201

REP NQ. 98-02-5P13

Contact Person: John Smith

Fax Numbcr: 601-999-9909

MISSISSIPPL STATE PERSONNEL BOARD
210 East Capitol Street, Suite 800_Jackson, M5 39201
(601) 359-6517

INVITATION: Writlen proposals subject to the condilions hercin stated and attached hereto,
will be received at this office until Thursday, May 6, 2010, at 2:00 p.m. Jocal time lor furaishing
the services as deseribed below for the Mississippl State Personnel Board.

DESCRIPTION: The Mississippi State Personnel Board (MSPB) is hereby requesting written
proposals o provide a professional consubtant.

The Mississippi State Personmel Board will receive proposals (rom fiems having speailic
cxperience and qualifications in the arca identified in the solicitation. L'or consideration,
proposals for the projcet must contain evidence of the [irm's experience and abilities in the
specified arca and other disciplines directly related to the proposed service. Other information
required by the Mississippi State Personnel Board may be included elsewhere in the solicitation,
Unless otherwise stated, all offerors shall provide profiles and resumics of the staff to be assigned
to the projecl, references, illustrative examples of similar work performed, and any other
information that clearly demonstrates the ofTeror’s expertise in the area of the solicitation,

A selection commitiee shall review and evaluate all replies. The sclection committee will have
only the response o (the solicitation to review for selection of finalists. It is, therefore, important
thal respondents cmphasize specific information pertinent to the work.  Fvaluation of the
responses will be based on the following criteria:
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A. The overall quality of the proposed plan [or performing the required scrvices--the plan
should re(lect an understanding of the project and its objectives. Consideration will be given
1o the completeness of the response to the specific requirements of the solicitation. (Critical)

B. Proposct's ability to provide the required services as reflected/evidenced by qualifications
(education, experience, cte.). This includes the ability of the proposer to provide a work
product that 1s legally defensible. (Fery Important)

(. The personnel, equipment, [acilitics, and financial resowrees to perform the services currently
available or demonstrated to be made available al the time of contracting. (Tmportant)

D, A record of past performance of strmlar work, (Critical)

k. Price. (Important)

lnguiries regarding this Request for Proposal must be directed to:

John Smith, (TTTLE)
Mississippi State Personne! Board
210 Fast Capitol Street, Suite 800

Jackszon, MS 39201

(601) 999-9999

Proposals and attachments must be submitted to:

Jim Smith, (TITLL)
Mississipp State Personnel Roard
210 East Capitol Street, Suite 800

Jackson, M5 39201

(601} 999-9999

FSCRE Rules and Regulations Manua) Page 118 Effeetive Tale HARAM3 2/13/2014



1.0

1.1

1.2

MISSISSIPPL STATE PERSONNEL BOARD
210 EAST CAPITOL STREKT, SUITE 800
JACKSON, MISSISSIPPT 39201

SPECIFICATIONS, TERMS AND CONDITIONS FOR PROFESSTONAL
CONSULTING SERVICES

General Statement:

The Mississippi State Personnel Board (hereafler sometimes “MSPR”), in order to ensure
that sclection procedures for sercening applicants for jobs wilh the state service
Mississippi are job related and legally defensible, is desirous of sceuring the services of a
professional consultant.  Additional information may be obtained by wiitlen request to
Jim Smith, Mississippi State Personnel Board, 210 Last Capitol Street, Suite 800,
Juckson, MS 39201

Detailed Minimum Specifications:

Devise a wrilten proposal that will ensurc that selection procedures for sercening
applicants [or jobs with the state scrvice of Mississippi are job reluted and legally
defensible. All information, results, conclusions, studics and other dala arising out of the
consultant's performance may be utilized by the state in litigation, The written proposal
should be such that it clearly and fully explains how the consullant will:

(1) provide expertise in conjunction with the development of valid job descriptions with
essential functions in compliance with federal law, specifically, the Americans with
Disabilities Act (ADA);

(2) provide job related minimum qualifications for job classes selected or identified by
he Mississippi State Personncl Board and provide a recommendation on the
continued utilivation of tests, where applicable, in association with these job related
minimum gualifications;

(3) provide professionally developed job descriptions with job refated minimum
qualifications and essential functions in compliance with federal law, with necessury
documentation as professionally appropriate for establishing job rclatedness; and,

(4) provide job class specifications in both hard copy (paper) and electromic formats (The
State Personnel Board uses Microsoft Word and Adobe to mainiain its current job
class specifications documents. Special features of Word are used to format the
documents. ‘The consultant submitting the proposal will be required to provide
electronic files in the format specified by the Mississippi State Personnel Board.
Special formatting codes, file naming conventions, and other instructions will be
provided to the consullant at the time of the award,  As an opiion, the consullant's
proposal should provide provision of all documentation i PIIY format., Flectronic
files are to be provided in Microgolt Word and PDI formal.).
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2.0

The price submited shall roflect a total cost for each successfully completed job
description provided for cach job class, specifying the total number of job descriptions
that the consultant can successfully complete no later than May 31 ol each {iscal year.
The MSPD staff will provide the consultant with lists identifying the specific job classes
for which these services are to be performed. Completed job descriptions must be
delivered (o MSPB {or review as follows:

(1} The first batch must be delivered no later than three months alter the commencement
of the contract with a minimum of 13 job descriptions being submitted for review,

(2) All other batches must be delivered each month thereafter with a minimum of 17 job
deseriptions being submitled for review cach month.

The period of performance of this service is {or fiscal years 2013 through 2015 (July 1,
2012 - Junc 30, 2015). The contract {8 rencwable for a period ol two years for fiscal year
2016 - 2017 conditioned upon the reccipt of state funds and satisfactory performance
during prior [iscal ycars as determined by the Stale Personnel Dircetor,

CONSULTANT'S  WRITTEN PROPOSAL  SHALL  CONTAIN  THE
FOLLOWING MINIMUM INFORMATION:

(1) name of consultant, location of consullant's principal place of business, and the place
of performance of the proposed contract,

(2) age of consultant's business and the average number of cmploycecs over the past three
(3) veurs;

(3} resume' listing abilities, qualifications and experience of all mdividuals who will be
assigned 1o provide the required services;

(4) Hsting of three contracts under which scrvices similar in scope, sive, or diseipline
were performed or underlaken, including at least two (2) refercnecs for current
contracts or those awarded during the past three (3) ycars (On a proposal Torm, Tist
three (3) projects to include the names and addresses of the projects, the scope of the
project, and the names and telephone numbers of the clients for reference purposcs.
All information on the proposal form must be completed.  Incomplete or unsigned
proposal forms will be rejected. );

(5) a plan giving as much detail as is practical cxplaining how the services will be
performed; and,

(6) an estimate ol price.
INSURANCE REQUIREMENTS

The successful offeror/proposer witl be required to procure and maintain crrors and
omissions/professional labihty coverage in the amount of!

PSCRR Rides und Regulaiions Manual Page 120 Eifeetive Tmle HAH2M3 2/13/2014



4.0

6.0

$250,000 per occurrence for Tiscal Year 2013;

$250,000 per occurrence [or Fiscal Year 2014;

$250,000 per oceurrence for Fiscal Year 2015,

$500,000 per occurrence [or Fiseal Year 2016; and,

$500,000 per occurrence for Fiscal Year 2015 (provided renewal option s exercised);
and offer proof of such coverage. Prior 1o the execution of the contract, proof of such
coverage shall be provided. Should the certificate expire during the term of the contract,
it is the responsibility of the vendor to provide copies of the current insurance cerli(icalc.
RENEWAL OF CONTRACTS

The contract may be renewed at the discretion of the agency upon writlen notice to the
contractor at least 60 days prior to the contract anniversary date [or a period of onc year
under the same prices, terms, and conditions ag in the original contract. 'Fhe total number

of renewal yeurs permitted shall not exceed two.

COMPENSATION FOR SERVICES WILIL. BE IN THE FORM OF A FIRM
FIXED PRICE AGREEMENT

REJECTION OF PROPOSALS

Proposals which do not conform o the requirements set forth in this RFP may be rejected
by MSPB. Proposals may be rejected for reasons which inelude, but are not limited Lo,
the following:

(1) the proposal contains unauthorized amendments to the requivements of the RIP,

(2) the proposal is conditional,

(3) the proposal 1s incomplele or containg icrcpularities which make the proposal
indefinite or ambiguous;

(4) the proposal is received late;
(3) the proposal s not signed by an authorized representative of the party;
(6) the proposal contains false or misleading statements or references; and,

(7) the proposal does not offer o provide all services required by the REP.
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7.0

8.0

9.0

1.0

12.0

ACCEPTANCLE OF PROPOSALS

MSPB rescrves the ripht, in its sole discretion, to waive minor irregularities in proposals.
A minor irrepularity is a variation of the RIP which does not allecl the price of the
proposal, or give one purty an advantage or benefit not emjoyed by other parties, or
adversely impact the interest of MSPB, Waivers, when granted, shall in no way modily
the RFP requircments or excuse the party [(rom full compliance with the RIP
specilications and other contract requivements, if the party is awarded the contract.

DISPOSITION OF PROPOSALS
All submitted proposals become the property of the State of Mississippi.
COMPETITIVE NEGOTIATION

The bidding method o be used is that of competitive negotiation from which MSPR 1s
seeking the best combination of price, experience and quality of service. Discussions
may be conducted with offerors who submit proposals determined to be reasonably
susecptible of being selected lor award. Likewise, MSPB also reserves the right to accept
any proposal as submitted [or contract award, withoul substantive negotiation of offered
terms, services or prices. or these reasons, all parties arc advised to propose their most
favorable terms initially.

RFP DOES NOT CONSTITUTE ACCEPTANCE OF OFFER

The release of the Request for Proposal does not constitute an acceptance of any offer,
nor docs such relcase In any way obligate MSPB to cxecute a contract with any other
party, MSPI3 reserves the right to aceept, reject, or negotiate any or all offers on the basis
of the evaluation criteria contained within this document. The (inal decision to execule
contract with any party rests solely with M5B,

EXCEPTIONS AND DEVIATTONS

Offerors tuking exeeption to any part or section of the solicitation shall indicate such
exceplions in the praposal and shall be [ully described. Latlure to indjcate any exception
will be interpreted as the olTeror’s intent to comply fully with the requirements as written.
Conditional or qualified olTers, unless specifically allowed, shall be subject to rejection in
whole or in part.

NONCONFORMING TERMS AND CONDITIONS

A proposal that includes terms and conditions which do not conform to the terms and
conditions in the Request for Proposal is subject (o rejection as non-responsive. M5PB
reserves the right to permit the olferor to withdraw nonconforming terms and conditions
from its proposal prior (0 a determination by the Mississippi State Personnel Board of
non-responsiveness based on the submission of nonconforming terms and conditions.
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14.0

16.0

17.0

18.0

18.1

PROPOSAL ACCEPTANCE PERIOD

The original and (ive (5) copics of the proposal and all attachments (six (6) copics total)
shall he signed and submitted in a sealed envelope or package (o Jim Smith, 210 Last
Capitol Street, Suite 800, Juckson, MS 39201 no later than two o’clock p.m. on Thursday,
May 6, 2013, Timely submission of the proposal is the responsibility of the offeror.
Offers received after the speeified time shall be rejected and returned o the offeror
unopened. The envelope or package shall be marked with the proposal opening date and
time and the number of the request [or proposal. The time and date of reecipt shall be
indicated on the envelope or package by the MSPB Business Offiec. Lach page ol the
proposal and all atlachments shall be identified with the name of the offeror.

EXPENSES INCURRED IN PREPARING OFFERS

MSPR accepts no responsibility for any cxpense incurred by the oflcror in the
preparation and presentation ol an offer. Such expenses shall be borne exclusively by (he
offeror,

PROPRIETARY INFORMATION

The offeror/proposer should mark any and all pages of the proposal considered to be
proprietary information which may remain conlidential in accordance with Section 25+
61-9 and 79-23-1 of the Mississippi Code. Any pages not marked accordingly will be
subject (o review by the general public after award of the contract. Requests to review the
proprictary information will be handled in accordance with applicable lepal procedures.

ADDITIONATL INFORMATION

(Qucstions about this Request {or Proposal must be submilted in writing to Jolin Smith at
210 East Capitol, Suite 800, Jackson, MS 392017, lax number 601-999-9999, Olferors arc
cautioned (hal any statements made by the contact person that matenially change any
portion of the Request for Proposad shall not be relied upon unless subsequently ratified
by a formal written amendment {o the Request for Proposal.

DEBARMENT

By submitting a bid, the hidder certifics that it is not currently debarred from submitting
bids for contracts issued by any political subdivision or ageney of the state of Mississipp
and that it is not an agent of a person or enfity that is currently debarred from submitling
hids lor contracts issued by any political subdivigion or apency of the state of Mississippi.
REQUIRED CLAUSES FOR PROCUREMENT

Acknowledgement of Amendments

Offerors shall acknowledge receipt ol any amendment to the solicitation by signing and
retwrning the amendment with the proposal, by identifying the amendment number and
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18.2

18.3

18.4

date in the space provided for this purpose on the proposal form, or by letier. 'the
acknowledgment must be received by the Mississippl State Personnel Board by the time
and at the place specified for receipt of proposals.

Certitication of Tndependent Price Determination

The bidder certifies that the prices submitted in response o (he solicitation have been
arrived at independently and without - for the purpose of restricling competition - any
consultation, communication, or agreement with any other bidder or competilor relating
to those prices, the intention to submil a bid, or the methods or factors used to caleulate
the prices bid.

Prospective Contracter’s Representation Regarding Contingent Fees (To be placed
in prospective contractor's response hid or proposal.)

The prospeclive contractor represents as a parl of such contractor’s bid or proposal that
such contractor hasthas not (use applicable word or words) retained any person ot agency
on a percentage, commission, or other contingent arrangement lo securc this contract,

E-Verification

Contractor represents and warrants that it will ensure its compliance with the Mississippi
Employment Prolcction Act (Senate Bill 2988 from the 2008 Regulur Tegistative
Session) and will register and participate in the stalus verification system for all newly
hired employees. The term “cmployee” as used herein means any person that is Tired (o
perform work within the State of Mississippl. As used heren, “status verification system™
means the illegal Tmmigration Reform and Immigration Responsibility Act of 1996 that s
operated by the United States Department of lomeland Securily, also known as the F-
Verify Program, or any other successor clectronic verification system replacing the F-
Verify Program. Contractor agrees 1o maintain rccords of such compliance and, upon
request of the State, to provide a copy of cach such verification to the State. Contractor
further represents and warrants that any person assipned to perform services hereafter
meets the cmployment eligibility requirements of all immigration laws of these
warranties, the breach of which may subject Contractor to the following:

a) Termination of this Agrcement and ineligibility lor any state or public contract in
Mississippi for up to three (3) years with notice of such cancellation/termination
being made publie; or,

b) The loss of any license, permit, certification or other document granted to Contractor
by an apency, depariment ov governmental entity for the vight to do business in
Mississippl for up to one (1) vear; or,

¢) Both. Tn the event of such termination/cancellation, Contractor would also be lable
for any additional costs incurred by the State due to Contract cancellation or loss of
license or permil.
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18.5

18.6

18.7

19.0

19.1

19.2

K-Payment

Contractor agrees o accepl all payments in United Stales currency via the State of
Mississippi’s clectronic payment and remittance vchicle, The agency agrees to make
payment in accordance with Mississippi law on “limely Payments for Purchases by
Public Bodics,” Scction 31-7-301, el scq. Mississippi Code Annolated, as amended,
which gencrally provides for payment ol undisputed amounts by the agency within forty-
lve (43) days of reccipt of invoice.

Representation Regarding Contingent Fees

The contractor tepresents that it has not retained a person to solicit or secure a State
contract upon an agreement or understanding (or a commission, percentage, brokerage, or
contingent foe, except as disclosed 1 the contractor’s proposal.

Representation Regarding Gratuities

The offeror, or contractor represents that it has not violated, is not violating, and promises
that it will not violate the prohibition against gratuities set forth in Section 7-204
(Gratuities) ol the Mississippi Personal Service Coniract Procurcment Regulations.

STANDARD TERMS AND CONDITIONS WHICH WILL BE INCLUDED IN
ANY CONTRACT AWARDED FROM THiS RFFP

Applicable Law

The contract shall be governed by and construed in accordance with the laws of the State
of Mississippi, excluding its conflicts of laws provisions, and any litigation with respect
thereto shall be brought in the courts ol the state. 'The contractor shall comply with
applicable federal, state, and local Taws and regulations.

Availability of Fands

It 1s expressly understood and agreed that the obligation of the State to procecd under this
agrecment is conditioned upon (he appropriation of funds by the Mississippl State
Legislature and the receipt of state and/or federal funds. I the funds anticipated for the
continuing (ulfillment of the agreement are, at any time, not forthcoming or insullicicnt,
either through the fallure of the federal government to provide funds or of the State of
Mississippi to appropriaie funds or the discontinuance or malerial alteration of the
program under which funds were provided or if funds are not otherwise available Lo the
state, (he state shall have the right upon ten (10) working days written nolice to the
contractor, to terminate this agreement without damage, penalty, cosl or expenses to the
state ol any kind whatsoever. The ellective date of termination shall he as speeified in
the notiec of termination.
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19.3

19.4

19.5

Procurenient Regulations

The contract shall be governed by the applicable provisions of the Persomal Scrviee
Contract Review Board Repulations, u copy of which is available at 210 East Capitol
Strect, Suite 800, Jackson, MS, for mspeetion.

Confidentiality

The contractor shall agree to assure the confidentiality of any records obtained from the
State Personnel Board as requircd by state and f{ederal privacy laws. No information,
documents or other matctial provided to or prepared by the contractor decmed
confidential by MSPB pursuant Lo state and federal privacy laws, shall be made available
to any person of organivation without the prior approval of MSPB. Any liabifity
resulting from the wronglul disclosure ol confidential information on the parl ol the
comiractor shall rest with the contractor.

Stop Work Order

(V) Order to Stop Work. 'The Procurement Officer of MSPB, may, by written order to the
Contractor at any time, and without notice to any surcty, require the Contractor Lo
stop all or any part of the work called lor by this contract. This order shall be for a
specified period not excceding 90 days after the order is delivered to the Contractor,
unlcss the parties agree to any furlher period. Any such order shall be identified
specifically as a stop work order issucd pursuant Lo this clause. Upon reecipt of such
an order, the Contractor shall forthwith comply with its terms and {ake all reasomable
steps to minimize the ocearrence of costs allocable to the work covered by the order
during the period of work stoppage. Before the stop work order expires, or within
any further period to which the partics shall have agreed, the Procurement Officer
shall either:

(a) cancel the stop work order; or,

(h) terminate the work covered by such order as provided in the “Termination lor
Default Clause’ or the *Lermination {or Convenience Clause’ of this contract,

(2) Cancellation or Expiration of the Order. 1f a stop work order issued under this clause
is canceled at any time during the peried specified in the order, ov il the period of the
order or any cxtension thereof expires, the Contractor shall have the right to resume
work.  An appropriatc adjustment shall be made in the delivery schedule or
Contractor price, or both, and the contract shall be modilicd in writing accordingly, if:

(a) the stop work order results in an increase in the time required for, or in the
Contractor’s cost propeely allocable to, the performance of any part of this
contract; and,

(b) the Contractor asscrts a ¢laim for such an adjustment within 30 days after the end
of the period of work stoppage; provided that, il the Procurement Officer decides
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19.6

19.7

9.8

that the facts justify such action, any such claim asserted may be received and
acted upon at any time prior to final payment under this contract.

(3) Termination of Stopped Work, 11 a stop work order is not canceled and the work
covered by such order is terminated lor default or convenience, the rcasonable costs
resulting from the stop work order shall be allowed by adjustment or otherwise,

(4) ddjustments of Price. Any adjustment in contract price made pursuant (o this clause
shall be determined in accordance with the Price Adjustment Clause ol this contract.

Compliance with Laws

The Contractor understands thal the MSPB is an equal opportunity emplover and
therefore maintains a policy which probibits unlawlul discrimination based on race,
color, creed, sex, age, national origin, physical handicap, disability, or any other
consideration made unlawful by lederal, State, or local laws. All such discrimination is
unlawful and the Contractor agrees during the term of the agrcement that the Contractor
will strictly adhere 1o this policy in its employment practices and provision ol services.
The Contractor shall comply with, and all activitics under this agreement shall be subject
to, all applicable federal, State of Mississippi, and local taws and regulations, as now
cxisting and as may be amended or modified.

Anti-Assignment/Subcontracting

The Contractor acknowledges that it was sclected by the MSPB (o perform the services
requited hereunder based, in part, upon the Contractor’s special skills and expertise. The
Contractor shall not assign, subcontract or otherwise transfor this agreement m whole or
in part without the prior written consent of the MSPB, which the MSPB may, in its sole
diseretion, approve or deny withoul rcason. Any attempted assignment or transfer ol is
oblipations without such consent shall be null and void. No such approval by the MSPB
of any subcontract shall be deemed in any way o provide for the incwrence of any
obligation of the State in addition 1o the total fixed price agreed upon n this agreement.
Subcontracts shall be subject o the terms and conditions of (his agreement and to any
conditions of approval that the MSP13 may deem necessary. Subjeet to the foregoing, this
agreement shall be binding upon the respective successors and assigns of the parties.

Antitrust

By entering into a contract, the Contractor conveys, sclls, assigns, and transfers (o the
Mississippi Stale Personnel Board all rights, titles, and interest it muy now have or
hereadler acquire under the antitrust laws of the United States and the State of Mississippi
that relate to the particular goods or services purchased or acquired by the Mississippi
state Personnel Board under said contract.
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19.9

19.10

19.11

19.12

19.13

Approval

It is understood that the Contract is void and no payment shall be made in the event that
the Personal Service Contract Review Board does notl approve this contract.

Attorneys’ Fees and Expenscs

Subject to other terms and conditions of this agrecment, in the event the Contractor
defaulls in any obligations under this agreement, the Contractor shall pay to the State all
costs and cxpenses (including, without limitation, investigative foes, court costs, and
attorneys’ fees) incurred by the State in enforeing this agreement or otherwise reasonably
related thereto.  Contractor aprees that under no circumstances shall the customer be
obligated Lo pay any attorneys” fees or costs of lepal action to the Contractor.

Authority te Contract

Contractor warrants (a) that it is a validly organized business with valid authority to enter
into this agreement; (b) that it is qualified to do business and in pood standing in the State
of Mississippi: (¢) that entry into and perfommance under this agreement 1s not restricted
or prohibiled by any loan, security, [inancing, contractual, or other agreement of any
kind, and (d) notwithstanding any other provision of this agrcement to the contrary, that
there are no existing legal proccedings or prospective legal proccedings, either voluntary
or otherwise, which may adversely affect its ability to perform its obligations under this
agreement,

Change in Scope of Work

The Mississippi State Personnel Board may order changes in the work consisting of
additions, deletions, or other revisions within the general scope of the contract. No
claims may be made by the Contractor that the scope of the project or of the Contractonr’s
scrvices has been changed, requiring changes 1o the amount of compensation o the
Contractor or other adjustments to the contract, unless such changes or adjustments have
been made by written amendment to the contract signed by the Mississippl Slate
Personned Board and the Contractor.

If the Contractor belicves that any particular work is not within the scope ol the project,
is o material chanpe, or will otherwise require more compensation to the Contractor, the
Contractor must immediately notily the Mississippi State Personnel Board in writing of
this belief. Tf the Mississippi State Personnel Board belicves that the particular work is
within the scope of the contract as writlen, the Conlractor will be ordered Lo and shall
continue with the work as changed and at the cost stated for the work within the scope.

Contractor Personnel
The Mississippi $tate Personnel Board shall, throughout the life of the contract, have the

right of reasonable rejection and approval of stafl or Subcontractors assigned lo the work
by the Contractor. If the Mississippi State Personnel Board reasonably rejeets staft or
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Subcontractors, the Contractor must provide replacement staft or Subcontractors
satisfactory to the Mississippi State Personnel Board in a timely manner and at no
additional cost 1o the Mississippi Stale Personnel Board, The day-to-day supervision and
contral of the Contractor’s employees and Subcontractors is the sole responsibility of the
Contractor.

19.14 TFailure to Deliver

In the event of failure of the Contractor to deliver scrvices in accordance with the
contract terms and conditions, the Mississippl State Personnel Board, after due oral or
written notice, may procurc the services from other sources and hold the Contractor
responsible [or any resulting additional purchase and administrative costs. This remedy
shall be in addition to any other remedies that the Mississippi State Personnct Board may
have.

19.15 Failure to Enforce

Failure by the Mississippi State Personnel Board at any time to enforec the provisions of
the contract shall not be construed as a waiver of any such provisions. Such failure to
enforce shall not affect the validity of the contract or any part thereol or the ripht of the
Mississippl State Personnel Board to enforce any provision at any lime in accordance
with its terms.

19.16 Force Majcure

Fach party shall be excused from performance for any period and to the extent that 18
prevented from performing any obligation or scrvice, in whole or in part, as a result of
causes beyond the reasonahle control and without the fault or negligence of such party
and/or ils Subcontractors. Such acts shall include without limitation acts of God, strikes,
lockouts, riots, acts or war, cpidemics, governmental regulations superimposed aller the
fact, fire, earthquakes, floods, or other natural disasters (the “Force Majeure Events™).
When such a cause arises, the Contractor shall notify the MSPD immediately in writing
of the cause of its inability (o perform; how it aflects its performance, and the anticipated
duwration of the inability to perform. Delays in delivery or in meeting completion dales
duc to Lorce Majeure Events shall automatically extend such daies for a period equal to
the duration of the delay caused by such cvents, unless the MSPB determines it to be in
Its best interest to terminate the agrecment.

19,17 TIndemnilication

To the iullest extent allowed by law, the Contractor shall indemnify, delend, save and
hold harmless, protect, and cxoncrate the MSPR, its Commissioners, Board Members,
officers, cmployees, agents, and represeniatives, and the Stale ol Mississippi from and
against all claims, demands, liabilities, suits, actions damages, losscs, and costs ol every
kind and nalure whatsocver, including, without limitation, court costs, investigalive foes
and expenses, and attorneys’ fees, arising out of or caused by the Contractor and/or its
partners, principals, agents, employees and/or Subconiractors in the performance of or
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19.18

19.19

19.20

failure to perform this agrecment. In the State’s sole diseretion, the Contractor may he
allowed to control the defense of any such claim, suit, cte. 1n the cvent the Contractor
delends said claim, suil, ete., the Contractor shall use legal counsel acceptable to the
State; the Contractor shall be solely responsible for all costs and/or expenses associated
with such defense, and the State shall be enttled to participate in suid defense. The
Contractor shall not settle any claim, suit, cte. without the Stalc’s concurrence, which the
State shall not unreasonably withhold,

Independent Contractor Status

The Contractor shall, at all times, be regarded as an independent contractor and shall at
no time act as an agent [or the M8PB. Nothing contained herein shall be deemed or
construcd by the MSPDR the Contractor, or any third party as creating the relationship of’
principal and agent, master and servant, partners, joint venturcrs, cmploycor aid
cployee, or any similar such velationship between the MSPB and the Contractor.
Neither the method of compulation of fees or other charges, nor any other provision
contained herein, nor any acts of the MSPD or the Contractor hercunder, create or shall
be deemed (o create a relalionship other than the independent relationship of the MSPB
and the Contractor. Conlractor’s personnel shall not be deemed in any way, directly or
indirectly, cxpressly or by implication, o be employees of the State.  Netther the
Contractor nor its employees shall, under any circumstances, be considercd scrvants,
agents or employees of the Mississippl State Personnel Board, and the Mississippi State
Personnel Board shall be at no time legally responsible for any neglipence or other
wrongdoing by the Contractor, iis servants, agenls, or emplovees. The Mississippl State
Personnel Board shall not withhold from the contract payments to the Contractor any
federal or State unemployment taxes, federal or State income taxcs, Social Sceurity tax,
or any other wmounts for benefits 1o the Contractor. Further, the Mississippi State
Personnel Board shall not provide to the Contractor any insurance coverage or other
benefits, including Workers” Compensation, normally provided by the Stale lor iis
employees,

No Limitation of Liability

Nothing itn this Agreement shall be interpreted as excluding or fimiting any tort liability
ol the Contractor for harm caused by the ntentional or reckless conduct of the Contractor
or for damages incurred through the negligent performance of duties by the Contractor or
the delivery of products that arc defective due to negligent construction,

Notices

All notices required or permitted to be given under this agreement must be in writing and
personally delivered or sent by certified United States mail, postage prepaid, reluwrn
receipl requested, to the party to whom the notice should be given at the address set [orth
below.  Notice shall be deemed given when actually received or when refused.  ‘The
partics agree (o promptly nofify each other in writing of any change of address.
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For the Contractor: nehme, Litle, contractor, adoress
l'or the Agency: name, title, agency, address
19.21 Qral Statements

No oral statenient of any person shall modify or otherwise affect the terms, conditions, or
specifications stated in this contract, All modifications to the contract must be made in
writing by the Mississippi State Personnel Board.

19.22 Ownership of Documents and Work Papers

The Mississippi State Personnel Board shall own all documents, files, reports, work
papers and working documentation, cleetronic or otherwise, ereated in connection with
ihe contract services which are the subject of this Agreement, except lor the Contractor’s
internal administrative and quality assurance files and internal projeet correspondence,
The Contractor shall deliver such documents and work papers Lo MSPB upon termination
or completion of the Agreement. ‘The foregoing notwithstanding, the Contractor shall be
cntitled to retain 4 sel of such work papers lor its files. Contractor shall be entitled to use
such work papers only after receiving writlen permission from MSPB and subject to any
copyright protections.

19.23 Record Relention and Acceess to Records

Provided the Contractor is piven reasonable advance written notice and such inspection 1s
made during normal business hours of the Contractor, the MEPB or any duly authorized
representatives, shall have unimpeded, prompt access W any of the Contractor’s books,
documents, papers, and/or records which are maintained or produced as a result of the
contract for the purpase of making audits, cxaminations, excerpts, and transcriptions. All
records related to this Agreement shall be retained by the Contractor for three (3) ycars
alter final pavment is made under this Agreement and all pending matters arc closed.
However, if any audil, litigation or other action arising out of or related in any way to this
contract is commenced before the end of the three (3) year penod, the records shall be
refained for onc (1) year alter all issues arising out ol the action are finafly resolved or
uniil the end of the three (3) vear period, whichever 1s later.

19.24 Recovery of Moncy

Whenever, under the contract, any sum of money shall be recoverable from or payable by
the Contractor to MSPB, the same amount may be deducted from any sum due to the
Contractor under the contract or under any other contract between the Contractor and
MSPR. The vights of MSPR are in addition and without prejudice to any other right
MSPB may have to claim the amount of any loss or damage suffered by MSPB on
account of the acts or omissions of the Contractor,
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19.25

19.26

19.27

19.28

Right to Inspect Facility

The State may at reasonable times inspeet the place of business ol a Contractor or any
Subconiractor which is related to the performance of any Contract awarded by the State.

State Property

Contracior will be responsible for the proper custody and carc of any State-owned
property furnished for Contractor’s use in connection with the performance ol ths
agrecment, Contractor will reimburse the State for any loss or damage, normal wear and
tear excepted,

Termination for Convenience

(1) Termination. ‘The Procurcment Officer of the MSPB may, when the interests of the

Statc so require, terminate this contruel m whole or inn part, for the convenience of the
State.  The Procurement Officer shall give written notice of the termination to the
Contractor specifying the part of the contract terminaled and when termination
becomes cllcctive.

(2) Contractor's Obligations.  The Contractor shall incur no further obligations in
connection with the terminated work and on the date set in the notice of termination
the Contracior will stop work to the extent specified. The Contractor shall also
lerminale outstanding orders and subconiracls as they relate to the terminated work.
‘The Contractor shall settle the labihitics and claims arising out of the termination of
subcontracts and orders connccted with the terminated work.,  The Procurcment
Olficer may dircet the Contractor to assign the Contraclor's right, title, and interest
under ierminated orders or subconiracts o the MSPB.  The Contractor must still
complete the work not terminated by the notice of termination and may incur
obligations as are necessary 1o do so0.

Termination for Defaukt

(1) Defandt. 1 the Contractor reluscs ot fails to perform any of the provisions of this
contract with such diligence as will cnsure its completion within the time specified in
(his contract, or any cxtension thereof otherwise [wils to tmely satisfy the contract
provisions, or commits any other subsiantial breach of this contract, the Procurement
Officer of the MSPB may notily the Contractor in writing of the delay or nonperfor-
mance and il not curcd in ten days or any longer time specilied i writing by the
Mrocurement (Mticer, such officer may terminale the Contractor's right to proceed
with the contract or such part of the contract as o which there has been delay or a
failure to properly perform. In the cvent of termination in whole or m parl, the
Procurement Officer may procure similar supplics or services in a manner and upon
terms deemed appropriate by the Procurement Officer. The Contractor shall continue
perlomance of the contract to the extent it is not terminated and shall be liable for
excess cosls incurred In procuring similar goods or serviccs.
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(2) Contractor's Duties. Notwithstanding termination of the contract and subject to any
dircetions from the Procurement Officer, the Contractor shall take timely, reasonable,
and nccessary action to protect and preserve properly in the possession of the
Contraclor in wihnch the State has an inlerest.

(3} Compensation, Payment [or completed services delivered and accepted by the MSPB
shall be at the contract price. The MSPB may withhold from amounts due the
Contraclor such sums as the Procurement Officer deoms to be necessary Lo protect the
Slale againsi loss because of outstanding liens or claims of former lien holders and to
reimburse the State {or the excess costs incurred in procuring similar goods and
SCIVices.

(4) Excuse jor Nonperformance or Delayed Performeance.  TFxcepl with respect (o
dofaults of Subcontractors, the Contractor shall not be 1 default by reason of any
failure in performance of this contract in accordance with its terms (including any
failure by the Contractor to make progress in the prosecution of the work hereunder
which cndangers such performance) if the Contractor has notificd the Procurement
Officer within 15 days after the cause of the delay and the failure arises oul of causes
such as: acts of God; acts of the public enemy; acts of the State and any other
governmental entity in its sovereign or contractual capacity; fives; floods; epidemics;
quarantinc restrictions; strikes or other labor disputes; ({rcight cmbargoes; or
wnusually severe weather. 1f the failure to perform is caused by the failure ol a
Subcontracior (o perform or to make progress, and if such failure arises out of causcs
similar (o thosc sct forth above, the Contractor shall not be deemed to be in default,
unless the scrvices to be furnished by the Subcontractor were reasonably obtainable
from other sources in sulficient time to permit the Coniractor to meet the contract
requirements.

Upon request of the Contractor, the Procurement Officer shall ascertain the facts and
extent of such failure, and, if such officer determines that any failure to perform was
occasioned by any onc or more of the excusable causes, and that, bul [or the
excusuble cause, the Contractor's progress and performance would have met the terms
ol the contract, the delivery schedule shall be revised accordingly, subject to the
rights of the Stale under the clause entitled "Termination for Convenience.”™ (As
uscd in this Paragraph of this clause, the term "Subcontractor” means Subconlractor
at any ler).

(5) Erroneous Termination for Defuudi. 1f, after notice of lermination of the Contractor's
ripht to proceed under the provisions of this clause, 1t is determined for any reason
that the coniract was not in default under the provisions of this clause, or that the
delay was cxcusable under the provisions of Paragraph (4) (Fxcuse for Nonper-
lormance or Delayed Performance) of this clause, the rights and obligations of the
pattics shall, if the confract contains a clause providing for termination lor
convenience of the State, be the same as il the notice of termination had been 1ssucd
pursuant to such clause.

PSCRD Rudes and Kegulations Mamual Page 133 Effzctive Date HAH2H3 2/13/2014



19.29

19.31

20.0

201

(6) Additional Rights and Remedies. The rights and remedics provided in this clause are
in addition to any other rights and remedies provided by law or under this contract.

‘Third Party Action Notification

Contractor shall give MSPB prompt notice in writing of any action or swit Gled, and
prompt notice of any claim made against Contractor by any entity that may result in
litigation related in any way to this agrecment.

Unsatisfactory Work

If at any lime during the contract term, the scrvice performed or work donc by the
Comtraclor is considered by MSPB (o create a condition that threatens the health, salely,
or welfare of the citivens and/or cmiployees of the State of Mississippi, the Contractor
shall, on being notificd by MSPB, immediately correct such deficient service or work. In
the evenl the Contractor fails, alter notice, to correct the deflicient service or work
immediately, MSPB shall have the right to order the correction of the deficiency by
scparate contract or with its own resources at the expensc of the Contractor.

Waiver

No delay or omission by cither party to this agreement in cxercising any nght, power, or
remedy hereunder or otherwise afforded by contract, at law, or in equity shall constitute
an acquiescence therein, impair any other right, power or remedy hercunder or otherwise
afforded by any means, or operalc as a waiver of such right, power, or remedy. No
waiver by either party to this agreement shall be valid unless set forth in writing by the
party making said waiver. No watver ol or modification to any term or condition of this
agreement will void, waive, or change any other term or condition. No waiver by one
parly to this agreement of a default by the other party will imply, be construed as or
require waiver of future or other defaults.

EVALUATTION PROCEDURE AND FACTORS TO BE CONSIDERED IN TILIE
EVALUATION PROCLSS:

Qualifications of Offeror

The offeror may be required before the award of any contract to show to the complele
satisfaction of the Mississippi State Personnel Roard that it has the necessary lacilitics,
abilitv, and financial resources to provide the service specified therein in a satisfactory
manner. The offcror may also be required to give a past history and references in order to
satis(y the Mississippi State Persomnel Board in regard to the olfcror’s qualifications.
The Mississippi State Persormel Board may make reasonable investipations deemcd
neeessary and proper o determine the ability ol the offcror to perform the work, and the
offeror shall furmish to the Mississippl State Personnel Board all information for this
purpose that may be requested. The Mississippi State Personnel Board rescrves the right
1o reject any offer if the evidence submitied by, or investigation ol, the offcror fails Lo
salis(y the Mississippl State Personnel Board that the offeror is properly qualified to carvy

PECIE Rules and Regulalions Manual Page 134 TuiTective Date 14012013 2/13/2014



20.2

20.3

20.4

21.0

out (he obligations of the contract and to complete the work described  therein,
FEvaluation of the offeror’s qualifications shall melude:

(1) the ability, capacity, skill, linancial, and other necessary resources to perlorm the
work or provide the service required;

(2) the ability ol the offeror to perform the work or provide the scrvice promplly or
within the time specified, without delay or interference;

(3) the character, integrity, reputation, judgment, cxperience, and efliciency of the
offeror; and,

(4) the quality of performance of previous contracts or scrvices,

Step One:  Proposals will be reviewed (o assure compliance with the minimum
specifications.  Proposals that do not comply with the minimum specifications will be
rejected immediately, receiving no further consideration.

Step Two: Proposals that satisfactorily complete Step One will be reviewed/analyzed to
determing if the proposal adequatcly meets the needs of MSPB. Factors o be considered
are as follows:

(1) The overall quality of the proposed plan for perlorming the required services-the plan
should reflect an understanding of the project and its objectives. Consideration will be
given Lo the completeness of the response to the specific requirements of the
solicitation. (Critical) '

(2) Proposer's ability to provide the required services as reflected/evidenced by
qualifications (cducation, experience, cte.). This includes the ability of the proposcr
to provide a work product that is lepally defensible. (Very Important)

(3) The personnel, equipment, facilities, and financial resources o perform the services
currently available or demonstrated to be made available at the time of contracting,
(Important)

(4) A record of past performance of similar work. (Critical)

(5) Trice. (Important)

Step Three: ‘the MSPR Fxccutive Director or her designee will contact the
offeror/proposer with the proposal which best meets MSPB’s nceds (based on factors
evaluated in Step T'wo) and allempt to negotiate an agrecment that s deemed acceptable

to hoth partics.

ALL PROPOSALS SUBMITTED IN RESPONSE TO THIS REQUEST SHALL
BE IN WRITING.
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COST DATA SUBMITTED AT TITIS STAGE IS SUBJECT TO NEGOTIATION
BUT SHOULD INCLUDE AN ESTIMATE OF THE ANNUAL COST OF THE

TIIF. FOLLOWING RESPONSE FORMAT SHALL BE USED FOR ALL
I.  Management Summary: Provide a cover letter indicating the underlymg
M. Proposal: Describe in detail how the service will be provided. lneclude a

[II. Corporate expericnee and capacity: Describe (he cxperience of the (irm in
providing the service, give number of years that the service has been delivered, and
provide a statement on the extent of any corporate expansion required o handle the

IV. Personnel: Attach resumes' of all those who will be involved in the delivery of
service - (rom principals to field technicians - that include their experience in this
area of scrvice delivery. Indicate the level of involvement by principals of the firm

V. References: Give at least three (3) references for contracts of similar size and
scope, including at least two (2) references for current contracts ot those awarded
during the past three years, Tnelude the name of the organization, the Jength ol the
contriet, a bricf summary ol the work, and the name and telephone number of a

VI. Acceptance of conditions: Indicate any exceptions to the general terms and
conditions of the bid document and to insurance, bonding, and any other

VII. Additional data: Provide any additional information that will aid in evaluation of

VIIL. Cost data; Fslimate the annual cost ol (he service, Cost dala submitted at this
stage is nol binding and is subject Lo negotiation if your (i 15 chosen as a finahst
Include the number of personnel proposcd to be assigned 1o the contract and the
tolal estimated cost of the labor portion of the contract (include a sample staffing
chart). Identify all non-Tubor costs and their estimaied totals.

22.0
SERVICE.
23,0
SUBMITTED PROPFOSALS:
philosophy of the firm in providing the service,
description ol major tasks and sublasks.
serviee.
in the day-to-day operation of the contract.
responsible contact person.
reguirements listed.
the responsc.
24.0  POST-AWARD DEBRIEFING:
24.]  General Statement

Tn an cffort to build and strengthen business relationships and improve the procurement
process belween vendors and the State, post-award vendor debriefing is available. The
following imformation may be disclosed during post-award debricfing in accordance with
Section 7-112.03 of the Persongl Service Contract Review Board Rules and Regulations:
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1} The agency’s evaluation of significant weakncsses or deficiencies in the vendor’s tid
ot proposal, if applicable:

3} The overall ranking of all vendors, when any ranking was deyveloped by the agency

during the sclection process;

y A summary of the rationale (or award; and,

5) Reasonable responses to relevant questions about seleclion procedures contained in
the solicitation, applicable regulations, and_other applicable authorities thal were
followed.

A vendor, successlul or unsuccess(ul, may request g_posl-awind vendor debrieling, in
writing, by U.8. mail or clectronic submission, to be regeived by the MSPB within three
(3} business days of notification of the contract award. A vendor debricfing is a meeting
and not a hearing: therefore, legal representation is not required. 1 a vendor prefers Lo
have lepal representalion present. the vendor must notify the MSPB and identify its

after receipl of the vendor request and may be conducted during a face-to-face mecting,

24.2  Debriefing Request

attorney,
24.3  When Requesied Debriefing Will Be Conducted

hy telephonic or video conference or by any other meihod acceptable to the MSPB.
24.4  Additional Information Regarding Post-Award Debriefing

of the Personal Service Contract Review Board Rules gnd Regulations which may be
[ound at http://www.mspb.ms.eov,
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ATPENDIX C
Independent Contractor/Contract Worker Determination

Adminisiralive Procedures

RS Code stipulates that compensation paid to contractual workers is subject o the same lederal
ecmployment tax requirements as that ol salaricd workers. The TRS categorizes contractual
personnel as cither independent contractors or cmployces for the purpose ol withholding and
paying employment taxes, (Generally, while independent contractors are responsible for the
proper payment of employment taxes for themselves and their cmployees, the contracting agency
i responsible for withholding and paying employment taxcs for those contract personnel
determined nol 1o be (nor working for) an independent contractor. The State of Mississippi has a
more narrow definition of “emplovee” than that used in the IRS regulation. Mississippt statutc
states that an “cmployee” is any person legally occupying a position in state service, Mississippi
Code Amnotated §2-1-103(]). in order to prevent potential confusion caused by IRS terminology
and Mississippl statutory terminology, contractual persormel determined not to be (nor working
for) independent contractors will be referred to as “contract workers.”™ ‘Therefore, contractual
personnel who do not mect the definition of independent contractors should be classified as
contractual workers and subjeet to the proper withholding of employment taxes. See Miss, Code
Annotated §25-9-120.

Ageney and institutional heads are responsible for determining what work 15 being performed by
contractual workers and ensuring that proper procedures are followed (o comply with the IRS
Code. Prior to entry and submission ol the “Request for Contract Personnel Services Approval”
lorm, cach contractor should be classified using the criteria referenced below. I the contractor
fails (o qualify for classification as an independent contractor, then the contractor must be treated
as a conlractual worker. ‘The department or agency should give consideration to the conlract type.
1 the contractor is classificd as a contractual worker, the ageney is liable for the employer’s
share of employment taxcs, In budgeting for the contract, the department should allow [or this
additional cost.

Please refer 1o the Department of Finance and Administraiion (or instruetions concerning the
accounting codes and proper withholding of federal and stale income taxes, Social
Sceurity/Medicare matching (unds and uncmployment insurance taxes. Refer also to IRS
Publication 15-A, 2009 Editton {availablc for downloading from hilp://www.irs.gov/pub/irs-
pdf/pl5a.pdf). The TRS has eleven main tests, orpanized into three main groups, 1o determine
whether an employer-emplovee relationship oxists, or whether the contractor 1s an independent
comiracior, These tests replace the IRS’s previous “I'wenty actors™ test.

I.  BEIAVIORAL CONTROL

Facts that show whether the business has a vight 1o direct and control how the worker does
the task for which the worker is hired include the type and degree of:

Instructions the business gives the worker—
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An emplovee is gencrally subject (o the business” instructions about when, where, and how
to work., All ol the following are examples of types of instructions about how to do work:

s  When and where to do the work

e Whal tools or cquipment Lo use

¢  What workers to hirc or to assist with the work

e Where to purchase supplics and services

¢ What worl must be performed by a specified individual
o What order or scquence 1o [ollow

The amount of instruction needed varics among different jobs. Liven if no instructions are
given, suflicient behavioral control may cxist if the employer has the right to contrel how
the work results are achieved. A busincss may lack the knowledge to instruct some hiphly
specialized professionals; in other cases, the task may require little or no instruction. The
key consideration is whether the busincss has retained the right to control the details of a
worker’s performance or instead has given up that right.

Training the business gives the worker

An cmployee may be trained to perform services in a particular manner.  Independent
contractors ordinarily use their own methods.

L. FINANCIAL CONTROL

Facts that show whether the busincss has a right to control the business aspeets of the
worker’s job tnclude:

The extent to which the worker has unrcimbursed business expenses——

Independent contractors are more likely to have unreimburscd cxpenses (han are
cmployees. Fixed ongoing costs that are mcurrcd regardless of whether work is currently
being performed arc especially important; however, employees may also  meur
unrcimbursed expenses in connection with the scrvices they perfom [or their business.

The extent of the worker’s invesiment—

An employee usually has no investment in the work other than his or her own time. An
independent contractor ollen has a significant investment in the facilities he or she uses in
performing scrvices for someone else; however, a significant investment s not neeessary
for independent contract status.

The extent to which the worker males services available to the relevant market—

An independent contractor is generally [ree 1o scck out business opportunilies.

Independent contractors oflen advertise, mainlain a visible business location, and are
available (o worl in the relevant markel.
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Llow the business pays the worker—

An emplovee is generally guwranteed a regular wage amount for an hourly, weekly, or
other period of time. This usually indicates that a worker is an employee, even when the
wape or salary is supplemented by a commission.  An independent contractor is usually
paid by a flat fee for the job; however, 1L 1s common in some professions, such as law, to
pay indcpendent contractors hourly,

The extent to which the worker can realize a profit or loss—

Since an cmployer usually provides employvees a workplace, tools, materials, equipment,
and supplics necded for the work, and generally pays the costs of doing business,
employees do not have an opportunity to make & profit or loss. An independent contractor
can make a profit or loss.

111, TYPE OF RELATTIONSHIP
Facts that show the partics’ type of relationship include:
Written contract deseribing the relationship the parties intended to create—

'this is probably the least important of the eriteria, sinec what really matters is the nature of
the underlying work relationship, not what the partics choose to call it; however, in close
cascs, the written contract can make a dillerence.,

Whether the business provides the worker with employee-type benefits, such as
insurance, a pension plan, vacation pay, or sick pay—

The power (o grant benefits carrics with it the power to take them away, which is a power
generally exerciscd by cmployers over cmplovees. A true independent contractor will
finance his or her own benefits out of the overall profits of the enterprise.

The permanency of the relationship—

If the company engages a worker with the cxpeetation that the relationship will continue
indefinitely, rather than for a specilic projeet or period, this is generally considered
cvidenee that the intent was 1o creale an employer-cmployee refationship.

The extent to which services performed by the worker are a key aspect of the regular
business of the company—

T a worker provides services that arc a key aspect of the company’s regular business
activity, it is more likely that the company will have the right to direct and control his or
her activities. For example, i a Taw firms hircs an attorney, it is likely that it will present
the attorncy’s work as its own and would have the righi o control or direct that work. This
would mdicate an emplover-employee relationship,
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Note: For questionuble situations, the Federal Government will assist agencies in making the
independent contractor vs. contract worker determination with the submission of FSS-8
D(’?‘(’}‘NHH(J‘!IUH of Worker Status for Purposes of Federal fsmployvee Taxes aned Income

PSCI Rules and Regulalions Manual Page 141 Effoetive Date /8- 23372014



APPENDIX D
Required Clauses in Contract for Services

Note: Words appearing in brackets ] [ may be substituted Jor the appropriaie State Agency
reference,

APPLICABLE LAW

‘The contract shall be governed by and congtrued in accordance with the laws ol the State of
Mississippi, cxcluding its conflicts of laws provisions, and any litigation with respeet thereto
shall be brought in the courts of the State. The contractor shall comply with applicable [ederal,
state and local laws and repulations,

(The following clause, or one substantially similar, shall be required in mulii-term coniractual
agreements only.)

AVAILARILITY OF FUNDS

It 15 expressly understood and agreed that the obligation of the /State/ to proceed under this
agreement 1s conditioned upon the appropriation of tunds by the Mississippi State Legislature
and the receipl ol stale and/or federal {unds. If the funds anticipated for the continuing
fulfillment of the agreement are, al any time, not lorthcoming or insufficicnt, cither through the
failure of the federal government o provide funds or of the State of Mississippi to appropriate
funds or the discontinuance or material alleration ol the program under which funds were
provided or if funds are not otherwise available 1o the [Siate/, the [State/ shall have the right
upon ten (10) working days written notice to the contractor, to lemmnate this agreement without
damage, penalty, cost or cxpenses to the [Stare] of any kind whalsoever, The ellective dale of
termination shall be as specified in the notice of termination.

REPRESENTATION REGARDING CONTINGENT FEES

The contractor represents that it has not retained a person to solicit or sccure a State contract
upon an agreement or understanding (or a commission, perecntage, brokerape, or contingent fee,
excepl as disclosed in the contractor’s nd or proposal.

REPRESENTATION REGARDING GRATUITIIES

‘The bidder, offeror, or contractor represents thal it has not violated, s nol violaling, and
promiscs that it will not vielate the prohibition against gratuities sel forth in Seclion 6-204
(Gratuitics) of the Mississippi Personal Service Contract Rules and Regulations,
PROCUREMENT REGULATIONS

The contract shall be governed by the apphceable provisions ol the Personal Service Contract

Review Board Regulations, a copy of which 1s available at 210 Fast Capitol, Suite 800, Jackson,
MBS, for inspection, or downloadable at www.mspb.ms.gov.
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COMI'LIANCE WITH LAWS

The contractor understands that the {Slate| is an equal opportunity cmployer and therefore,
maintains a policy which probibits unlawlui discrimination based on race, color, ereed, sex, age,
national origin, physical handicap, disability, genctic information, ot any other comsider -ation
made unlawful by federal, State, or Jocal laws.  All such discrimination is unfawiul and the
contractor agrees during the torm of the agreement that the contractor will strictly adhere to this
policy in its employment practices and provision of scrvices. The contractor shall comply with,
and all activities under this agrcement shall be subject to, all applicable federal, State ol
Mississippi, and local Jaws and repulations, as now existing and as may be amended or modified.

(Language substantially similar to the following clouse shall be inserted in all Mississippi
contracty requiring Personal Service Contract Review Board approval.)

STOP WORK ORDER

(1) Order to Stop Work: The procurcment officer, may, by written order to the contractor at any
{ime, und without notice to any surcty, require the contractor to stop all or any part of the
work called for by this contruct, This order shall be for a specified period not exceeding 90
days aller the order is delivered Lo the contractor, unless the parties agree o any further
period. Any such order shall be identificd specifically as a stop work order issued pursuant
to this clause. Upon receipt of such an order, the contractor shall forthwith comply with its
terms and take all rcasonable steps 1o minimize the occurrence of costs allocable o the work
covered by the order during the period of work stoppage. Refore the stop work order expires,
or within any further period to which the partics shall have agreed, the procurement officer
shall cither:

(#) cancel the stop work order; or,

(b} terminate the work covered by such order as provided in the Termination for Default
Clause-or the Lermination lor Convenience Clause of this contract.

(2) Cancellation or Expiration of the Order: 1f a stop work order issued under this clause is
canceled al any time during the period speeified in the order, or if the period of the order or
any extension thercof cxpires, the contractor shall have the right to resume work.  An
appropriate adjustment shall be made in the delivery schedule or contractor price, or both,
and the contract shall be modified in writing accordingly, ift

(@) the stop work order results [n an increase i the time required for, or in the contractor’s
cost properly allocable to, the performance ol any part of this contruct; and,

(b) the contractor asserts & claim for such ap adjustment within 30 days after the cnd of the
period of wark stoppage; provided that, if the procurement officer decides that the facts
justify such action, any such claim assorted may be received and acted upon al any time
prior to final payment under this contract.
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(3) Termination of Stopped Work: If a stop work order 1s not canccled and the work covered by
such order is lerminated for default or convenience, (he reasonable costs resulting (rom the
stop work order shall be allowed by adjustiment or otherwise.

(4) Adjustments of Price: Any adjustment in contract price made pursuant to this clause shall be
determined in accordance with the Price Adjustment Clause of this contract.

FE-PAYMENT

Contractor agrees to accept all payments in United States currency via the Stale of Mississippi’s
electronic payment and remitlance vehicle. The apency agrees to make payment in accordance
with Mississippi law on “Timely Payments [or Puarchascs by Public Bodies,” Mississippi Code
Annotated §31-7-301, er seg., which generally provides for payment of undisputed amounts by
the agency within forty-five (43) days of receipt of invoice. ‘

E-VERIFICATION

Contractor represents and warrants that it will ensure its compliance with the Mississippi
Employment Profection Act, Mississippi Code Amnolaied §§71-11-1 and 71-11-3, and will
register and participate in the status verification system for all newly hired employees. The term
“employee” as used hercin means any person that is hired to perform work within the State of
Mississippl. As used herein, “status verification system™ means the Hlepal Immigration Reform
and Immipration Responsibility Act of 1996 that is operated by the United States Department ol
Homeland Sccurity, also known as the L-Verify Program, or any other successor electromic
verification system replacing the E-Verify Program. Contractor agrees 1o maintain records of
such compliance and. upon request of the 8tate, to provide a copy of each such verification to the
Stute. Contractor further represents and warrants that any person assigned to perform services
herealter meets the cmployment eligibility requirements of all immigratton laws of these
warranties, the breach of which may subject Contractor to the following:

(1) termination of (his Agreement and ineligibility [or any state or public contract in Mississippi
for up to three (3) years with notice of such cancellation/termination being made pubhie;

(2) the loss of any license, permit, certification or other document granted to Contractor by an
apeney, department or governmental entity for the right (o do business in Mississippi {or up
to one (1) year; or,

(3) both--in the cvent of such termination/cancetlation, Contractor would also be liable for any
additional costs incurred by the State due to Contract cancellation or loss of license or permit.
TRANSPARENCY

This conlract, including any accompanying exhibits, attachments, and appendices, 1s subject to
the “Mississippi Public Records Act of 1983,” codificd as section 25-61-1 et seq., Mississippi
Code Annotaled and  exceptions found in Section 79-23-1 of the Mississippl Code Ammotated
(1972, as amended). In addition, this contract is subject to the provisions of the Mississippi
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Accountability and ‘Transpavency Act of 2008 (MATA), codified as Section 31.7-13 of the
Mississippi Code Annotated (1972, as amended). Unless exempled (rom disclosure due to a
court-issucd protective order, this contract is required to be posted o the Department of Finance
and Administration’s independent agency contract website for public access. Prior to posting the
contract to the website, any information identificd by the Contractor as trade scerets, or other
proprictary information including confidential vendor information, ot any other information
which is required conlidential by state or federal law or outside the applicable freedom ol
information statutes will be redacted.

Contracts, except those Jor contract workers paid in SPALRS or for contractors exempled from
this rule, must include the following language:

PAYMODE

Paymenis by statc agencies using (he Statewide Automated Accounting System (SAAS) shall be
made and remittance information provided clectronically as directed by the State. These
payments shall be deposited mio the bank account of the Contractor’s choice. The State, may at
its sole discretion, require the Contractor to submit invoices and supporting documentation
cleetronically at any time during the term of this Agreement, Contractor understands and agrecs
that the State is exempt from the payment of taxes, All payments shall be in United States
currency.
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APTENDIX E
Required Clauses in RFP’s and 1FB’s

The following clauses are required when soliciting bids or proposals for personal or professional
services. These requirements are [ound throughout the Regulations but are collecled here for
casc of reference.

Note: Words appearing in brackets “[ ] may be substitwed for the appropriaie stale agency
reference.

AIPLICABLE LAW

The contract shall be governed by and construed in accordance with the laws of the Stale of
Mississippi, excluding its contlicts of laws provisions, and any litipation with respect thereto
shall be brought in the courts of the State, The contractor shall comply with applicable (ederal,
state and local laws and regulations,

(The following clause, or one substantially similar, shall be required in RIP's or IIFB'y which
seck multi-term contractual agreements.)

AVALILIBILITY OF FUNDS

It is expressly understood and agreed that the obligation of the [Stale] to proceed under this
agreement is conditioned upom the appropriation of funds by the Mississippi State Legislature
and the reecipt of state and/or federal lunds. If the funds anticipated for the continuing
fulfillment of the agreement are, at any time, not {orthcoming or insufficient, either through the
[ilure of the federal government to provide (unds or of the State of Mississippi to appropriate
funds or the discontinuance or material alteration ol the program under which funds were
provided or il funds arc not otherwise available to the [State], the |State] shall have the night
upon ten (10) working days written notice to the contractor, Lo lerminate this agreement withoul
damage, penalty, cost or expenscs to the [State] of any kind whatsocver, 'The cffective date ol
termination shall be as specilicd in the notice of termination,

PROCUREMENT REGULATTONS

The contract shall be governed by the applicable provisions of the Personal Service Contract
Review Board Regulations, a copy ol which is available at 210 Last Capitol Street, Suite 800,
Tackson, M3, for inspection, or downloadable at www.mspb.ms.pov.

COMPLIANCE WITH LAWS

The contractor understands that the [State] is an equal opportunity employer and therefore,
maintains a policy which prohibits unlawful discrimination based on race, color, creed, scx, age,
national origin, physical handicap, disability, genctic information, or any other consideration
made unlawlul by federal, State, or local laws.  All such discrimination is unlawlul and the
contractor agrees during the term of the agreement that the contractor will strictly adhere 1o this
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policy in its employment praclices and provision of scrviecs. The contractor shall comply with,
and all activitics under this agreement shall be subjeet to, all applicable federal, State of
Mississippi, and local laws and regulations, as now existing and as may be amended or modified.

(Language substantially similar to the following clonse shall be fnserted in all RIFP's and 1B's
secking contracts which require Personal Service Contract Review Board upproval.)

STO0P WORK ORDER

(1) Order to Stop Work: The procurcment officer, may, by writlen order to the contractor at
any time, and without notice Lo any surcty, require the contractor to stop all or any part of the
work called for by this contract. This order shall be for a specified period not exceeding 90
dayvs after the order is delivered lo the contractor, unless the parties agree {o any [urther
period. Any such order shall be identified specifically as a stop work order issued pursuant
to this clause. Upon receipt of such an order, the contractor shall forthwith comply with 1ts
terms and take all reasonable sleps (o minimize the occurrence of costs allocable o the work
covered by the order during the period ol work stoppage. Before the stop work order expives,
or within any further period to which the partics shall have agreed, the procurement olficer
shall cither:

(a) cancel the stop work order; or,

(b) terminate the work covered by such order as provided in the Termination for Default
Clause-or the Termination for Convenience Clause of this conlract.

(2) Cancellation or Expiration of the Order: If a stop work order issued under this clause is
canceled al any time dwring the period speeificd in the order, or if the period of the order or
any extension thereol expres, the contractor shall have the right to resume work.  An
appropriate adjustment shall be made m the delivery schedule or contractor price, or both,
and the contract shall be modified in wrniting accordingly, if:

(a) the stop work order results i an increase 1 the me required for, or in the contractor’s
properly allocable to, the performance of any part ol this contract; and,

(b) the contracior asscrts a ¢laim for such an adjustment within 30 days afier the end of the
period of work stoppage; provided that, if the procurement ollicer decides that the facts
justily such action, any such claim asserted may be received and acled upon at any time
prior o [inal payment under this contract.

(3} Termination of Stopped Work: [ a stop work order is not canceled and the work covered
by such order is terminated for default or convenienee, the reasonable costs resulting [rom
the stop work order shall be allowed by adjusiment or otherwise,

REPRESENTATION REGARDING CONTINGENT FEES

The contractor represents that it has not retained a person to solicit or secure a State contract
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upon an agreement or understanding (or a commission, percentage, brokerage, or contingent fee,
except as disclosed in the contractor’s bid or proposal.

REPRESENTATION REGARDING GRATUITIES

‘The bidder, offeror, or conlractor represents that it has not violated, is not violating, and
promiscs that it will not violate the prohibition against gratuilics sct forth in Section 6-204
(CGratuitics) of the Mississippi Personal Service Contract Rules and Regularions.

ACKNOWLEDGMENT OF AMENDMENTS

Bidders shall acknowledge receipt of any amendment to the solicitation by siphing and retuming
the amendment with the bid, by identifying the amendment number and date in the space
provided {or this purpose on the bid form, or by letter. The acknowledgment must be received
by the fugency/ by the time and al the place specificd for receipt ol ds,

CERTIFICATION OF INDEPENDENT PRICE DETERMINATION

The hidder certilies that the prices submilled in response to the solicitation have been arrived at
independently and without, for the purpose of restricting competition, any consultation,
communication, or agrecment with any other bidder or competitor relating o thosc prices, the
intention to submit a bid, or the methods or factors used o caleulate the prices bid.

Note: The following clause shall be completed and conspicuously placed within the response hid
or proposal.

PROSPECTIVE CONTRACTOR'S REPRESENTATION REGARDING CONTINGENT
FEES

The prospective contractor represents as a part of such contractor’s bid or proposal that such
contractor has/has not (use applicable word or words) retained any person or agency on i
percentage, commission, or other contingent arrangemcnt to sceure this contract.

E-PAYMENT

Contractor agrees o accept all payments in United States curreney via the State of Mississippi’s
cleetronic payment and remittance vehicle. The agency agrees o make payment in accordance
with Mississippi law on “Timely Payments for Purchases hy Public Bodics,” Mississippt Code
Annotated §31-7-301, which generally provides for paymeni of undisputed amounts by the
agency within forty-five (45) days ol receipt of invoice,

E-VERIFICATION
Contractor represents and warrants that it will enswre its compliance with the Mississippi

Employment Protection Act, Mississippi Code Annotated §§71-11-1 and 71-11-3, and will
register and participatc in the status verification system for all newly hired cmployees. The lerm
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“cmployee” as used herein means any person that is hired to perform work within the State of
Mississippi. As used herein, “stalus verilication system” means the legal Tmmigration Reform
and Immigration Responsibility Act of 1996 (hat is operated by the United States Department of
Homeland Sceurity, also known as the B-Verify Program, or any other successor electronic
verilication system replacing the P-Verify Program. Conlractor agrees to maintain records ol
such compliance and, upon request of the State, o provide u copy of cach such verification 1o the
State. Contractor further represents and warrants that any person assigned to perform services
herealler meels the cmployment clipibility requirements of all immigration laws of these
warranties, the breach of which may subjcet Contractor 1o the following:

(1) termination ol this Agreement and inelipibility for any stale or public contract in Mississippi
for up 1o three (3) years with notice of such cancellation/termination being made public;

(2) the loss of any license, permit, cortification or other document granted to Contractor by an
agency, department or governmental eatity for the right to do husiness in Mississippi for up
to one (1) year; or,

(3) both--in the event of such termination/cancetlation, Contractor would also be liable for any
additional costs incurred by the State duc to Contract canccllation or loss ol license or permit.

TRANSPARENCY

'T'his contract, including any accompanying cxhibits, attachments, and appendices, is subjeet to
{he “Mississippi Public Records Act ol 1983, codified as scetion 25-01-1 el seq., Mississippi
Code Annotated and exceptions [ound in Scction 79-23-1 of the Mississippi Code Annolated
(1972, as amended). Tn addition, (his contract is subjcct to the provisions of the Mississippi
Accountability and Transparency Act of 2008 (MATA), codified as Section 31-7-13 of the
Mississippl Code Amnotated (1972, as amended). Unless exempted from disclosure due to a
court-issued protective order, this contract is required to be posted 1o the Departiment of Finance
and Administration’s independent agency contract wehsite for public access. Prior to posting, the
coniract to the website, any information identified by the Contractor as trade scercts, or other
proprietary information including confidential vendor information, or any other information
which is required confidential by state or federal law or outside the applicable freedom of
informalion statutes will be redacted.

Contracts, except those for contract workers paid in SPALIRS or for contractors exempied from
this rule, must include the following language:

PAYMODE

Payments by state agencies using the Statewide Automated Accounting System (SAAS) shall be
made and remittance information provided electromically as dirceted by the State, These
payments shall be deposited into the bank account of the Conlractor’s choice. The State, may at
ils sole discretion, require the Contractor o submit invoices and supporting documentation
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electronically at any time during the term of this Apreement, Contractor understands and agrees
thut the State is exempt from the paymoent of taxes, All payments shall be in Umited States

CLITTENLY.
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APPENIMX K
Clauscs Available for Use in Service Contracts

Appendix F includes (alphabetically by title) various scrvice contracling clauses which ave
available (or use. Many clauses require the inclusion of additional information. A word or
phrase in square brackets indicates that the information identified is to be inserted (e.g., [lime/,
Jelate ). Clarifications of clauses arc in parentheses within or al {he end of the clause. These arc
discretionary and the agency is neither required 1o use them nor prohibited from using others
which are not included in this appendix.

ALTERNATIVE BIDS

Bidders offering service delivery methods other than those permitted by the scope ol work may
submit a separate envelope clearly marked “Altemnative Bid”. Alternative bids will be deemed
non-responsive and will not be considered for award. All such responses will; however, be
examined prior to award. Such examination may result In cancellation of all bids received Lo
permit rewriting the scope of work to include the alternative method, or the alternative method
may be considered for fulure requitements of the fugency/.

ANTI-ASSIGNMTENT/SUBCONTRACTING

The contractor acknowledges (hal it was sclected by the State to perform the scrvices required
hereunder based, In part, upon the contractor’s special skills and expertise. The contractor shall
not assign, subcontract, or oltherwise transfer this agreement, in whole or in parl, without the
prior written consent of (he State, which the State may, in its solc diseretion, approve or deny
without reason. Any attempted assignment or transfer of its obligations without such consent
shall be null and void. No such approval by the State of any subcontract shall be deemed in any
way Lo provide for the incurrence ol any obligation of the State in addition to the total fixed price
agreed upon in this agreement. Subcontracts shall be subject to the terms and conditions of this
agreement and to any conditions of approval that the State may deem neeessary. Subject to the
forcpoing, this agreement shall be binding upon the respective successors and assigns of the
partics.

ANTITRUST

By entering into a contract, the contractor conveys, sells, assigns, and transfers to the fagency/
all rights, titles, and intercst it may now have, or hereafler acquire, under the anlitrust laws of the
United States and the State that relate to the particular goods or services purchased or acquired
by the [fagency/ under said contract,

APPROVAL

It is understood that this conlract requires approval by the Personal Scrviee Comtract Review
Board. If this contract is not approved, it is void and no payment shall be made hereunder.
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ATTORNEY'S FEES AND EXPENSES

subject to other terms and conditions of this agreement, in the event the contractor defaults in
any obligations under this agreement, the contractor shall pay to the State all costs and expenses
(including, without limitation, investigative lecs, court costs, and attorney’s fees) incurred by the
State in enforcing this agreement or olherwisce reasonably related thereto. Contractor agrees that
under no circumstances shall the customer be obligated to pay any allorney’s lees or costs of
legal action o the contractor.

AUTHORITY TO CONTRACT

Contractor warrants: (a) that it is a validly organized business with valid authority io enter into
this agreement; (b) that it is qualified to do business and in good standing in the State of
Mississippi; (c) that entry into and performance under ns agrcement is not restricted or
prohibited by any loan, security, financing, contractual, or other agreement of any kind; and, (d)
notwithstanding any other provision of this agrecment to the contrary, that there are no existing
legal proceedings or prospective legal proceedings, either voluntary or otherwise, which may
adversely affect its ability to perform its obligations under this agreement,

CHANGE IN SCOPE OF WORK

The [agency] may order changes in the work consisting of additions, deletions, or other revisions
within the general scope of the contract. No claims may be made by the contractor that the seope
ol the project or of the contractor’s services has been changed, requiring changes to the amount
of compensation to the contractor or other adjustments to the contract, unless such chanpes or
adjustments have been made by wrilten amendment to the contract signed by the fagency] and
the contractor.

T the contractor believes thal any particular work is not within the scope of the project, 15 a
material change, or will otherwise require more compensation to the contractor, the contractor
must immediately notify the fagency/ in writing of this belief. I the Jagency/ belicves that the
particular work is within the scope of the contract as written, the contractor will be ordered 1o
and shall continue with the work as changed and at the cost stated for the work within the
contract,

CLAIMS BASED ON A PROCUREMENT OFFICER’S ACTIONS OR OMISSTONS

(1) Notice of Claim. If any action or omission on the part of a procurcment offiecr or designee
ol such officer requiring performance changes within the scope of the contract constitutes the
basis for a claim by the contractor for additional compensation, damages, or an cxicnsion of
time [or completion, the contractor shall continue with performance of the contract in
compliance with the dircctions or orders of such officials, but by so doing, the contractor
shall not be deemed (o have projudiced any claim for additional compensation, damages, or
an cxtension of time for completion; provided:

(a) the contractor shall have piven written notice to the procurement officer or designee of
such officer:
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i. prior to the commencement of the work involved, 1 al that time the contractor
knows of the occurrence of such action or omission;

ii. within 30 days afler the contractor knows of the occurrence ol such action or
omission, if the contractor did not have such knowledge prior to the commencement
of the work, or,

i1i.  within such further time as may be allowed by the procurcment officer in writing,

This notice shall state that the contraclor regards (he act or omission ag a  reason  which
may enlitle the contractor to additional compensation, damages, or an exiension ol time.
The procurement officer or designee of such ollicer, upon receipt of such nolice, may
reseind such action, remedy such omission, or take such other steps as may be deemed
advisable in the discretion of the procurement officer or designec of such officer;

(b) the notice required by subparagraph (a) of this paragraph describes, as clearly as
practicable at the time, the reasons why the contractor believes thal additional
compensation, damages, or an extension of tme may be remedics to which the contractor
is entitled; and,

(c) the contractor maintaing and, upon request, makes available to the procurement officer
within a reasonable time, detailed records to the exlenil practicable, of the claimed
additional costs or basis {or an cxtension of time in connection with such changes.

(2) Limitation of Clanse. Nothing contained herein shall excuse the contractor from
compliance with any rules of law precluding State officers and contractors [rom acting in
collugion or bad faith in issuing or performing change orders which are ¢learly not within the
scope ol the contract.

(3) Adjustment of Price. Any adjustment in the contract price made pursuant to this clause
shall be determined in accordance with the Price Adjustment Clause of this contract.

CONFIDENTTAL INFORMATION

“Confidential Information™ shall mean: (a) thosc materials, documents, data, and other
information which the contracior has desipnated in writing as propmetary and confidential; und,
(b) all data and information which the contractor acquires as a result of its contact with and
efforts on behalf of the customer and any other information designated in writing as confidential
by the State. Each party to this agreement agrees to the (ollowing:

(1) to protect all confidential information provided by one party to the other;

(2) to treat all such confidential information as confidential o the exient that confidential
treatment is allowed under State and/or federal law, and,

(3) except as otherwise required by law, not to publish or disclose such information to any third
party without the other party”s writlen permission; and,
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(4) 10 do so by using those methods and procedures normally used Lo proteet the parly’s own
conlidential information.

Any liability resulling from the wrongful disclosure of confidential information on the part of the
contractor or ils subcontractor shall rest with comtractor.  Disclosure ol uny confidential
information hy the contractor or its subcontractor without the cxpress written approval of the
customer shall result in the immediate termination of this aprecment.

CONFIDENTIALITY

Notwithstanding any provision to the contrary contained herein, it is recognived that fagency/ is
a public ageney of the State of Mississippl and is subject to the Mississippi Public Records Act,
Mississippi Code Ammotated §25-61-1, ¢ seq. I a public records request s made [or any
information provided to Jagency] pursuant to the apreement, Jagency/ shall promptly notify the
disclosing party ol such request and will respond to the request only in accordance with the
procedures and limitations sel [orth in applicable law. The disclosing party shall prompily
institute appropriate legal proceedings to protect its information. No party to the agreement shall
be liable to the other party lor disclosures of information required by court order or required by
law.

CONTRACTOR PERSONNEL

The [agency/ shall, throughout the life of the contract, have the right of reasonable rejection and
approval of staff or subcontractors assigned Lo the work by the contractor. 1f the [fagency/
reasonably rejects stafl or subcontraclors, the contractor must provide replacement staff or
subcontractors satisfuctory to the fagency/ in a timely manner and at no additional cost to the
[agency].  The day-to-day supervision and control ol the contractor’s employees and
subcontractors is the sole responsibility of the contractor.

COPIYRIGHTS

Contractor agrees thal Jagency] shall determine the disposition of the title to and the rights under
any copyright by contractor or employees on copyrightable material first produced or composed
under this agreement. lurther, conlractor hereby grants (o fugency] a royalty-[ree, nonexelusive,
irrevocable liconse to reproduce, translate, publish, use and dispose of, and to authorize others 1o
do so, all copyrighted (or copyrightable) work not first produced or composed by contractor in
the performance of this agreement, but which is incorporated in the matcrial furnished under the
agrecment. This grant is provided that such license shall be only 1o the extent contraclor now
has, ot prior 1o (he completion of full {inal scttlements of agreement may acquire, the right to
arant such license without becoming lable to pay compensation to others solely because of such
grant.

DEBARMENT AND SUSPENSION
The contractor certifies 1o the best of its knowledge and belief, that it:

(1) is not presently debarred, suspended, proposed for debarment, declared meligible, or
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voluntarily exeluded from covered transaction by any lederal department or agency or any
political subdivision or agency ol the State of Mississippl;

(2) has not, within a three year period preceding this proposal, been convicted of or had a civil
judgment rendered against it for commission of fraud or a eriminal offense in connection
with obtaining, attempting to obtain, or performing a public (I'ederal, State, or local)
{ransaction or contract under a public transaction;

(3) has not, within a three year period preceding this proposal, been convicted ol or had a civil
judgment rendered against it for a violation of Tederal or State antitrusl statutes or
commission of embezzlement, theft, forgery, bribery, falsification or destruction ol records,
making false statements, or receiving stolen property;

(4) is not presently indicted lor or otherwise criminally or civilly charged by o governmental
entily (Federal, State or local) with commission of any of these offenses enumerated in
paragraphs two (2) and (3) of this certification; and,

{(5) has not, within a three year period preceding this proposal, had one or more public
transactions (Federal, State, or Tocal) terminated (or cause or default.

DISCLOSTURE OF CONFIDENTIAL INFORMATION

In the cvent thal either party to this agreement receives notice that a thrd party requests
divulgence of confidential or otherwisc protected information and/or has scrved upon it a
subpocna or other validly issued administrative or judicial process ordering divulgence of
confidential or otherwise protected information that party shall promplly inform the other party
and thereallor respond in conlormity with such subpocna to the extent mandated by law. ‘This
section shall survive the lermination or completion of this agreement. 'The parties agree that this
seclion is subject to and superseded by Mississippl Code Annotated §25-61-1, ¢f seq.

EXCEPTIONS TO CONFIDENTIATL INFORMATION

Comiractor and the State shall not be obligated to treat as confidential and proprietary any
information disclosed by the other party (“disclosing party™) which:

(1) is rightfully known Lo the recipient prior to acgotiations leading to this agreement, other than
inlormation obtained in confidence under prior cngapgements;

(2) is generally known or easily ascertainable by nonpartics of ordmary skill in the business of
the customer;

(3) is released by the disclosing party to any other porson, firm, or entity (includmg
governmental agencics or bureaus) without restriction;

(4) is independently developed by the recipient without any reliance on confidential mformation;
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(5) is or later becomes part of the public domam or may be lawlully obtained by the State or the
contractor from any nonparty; or,

(6) is disclosed with the disclosing party’s prior written consent.

ERRORS IN EXTENSION

11 the unit price and the extension price are al variance, the uait price shall prevail.
FAILURE TO DELIVER

Tn the event ol (alure of the contractor to deliver serviees in accordance with the contract Lerms
and conditions, the [agency], alter due oral or written notice, may procure the services from
other sources and hold the contractor responsible for any resulting additional purchase and
administrative costs, This remedy shall be in addition 1o any other remedics that the [fagency/
may have,

FAILURE TO ENFORCE

lailure by the fagency] al any lime to cnforee the provisions ol ihe contract shall not be
construed as a waiver of any such provisions. Such failure to enforee shall not affect the validity
of the contract or any part thereof or the right of the fugency/ to cnforee any provision al any
time in accordance with its terms.

FINAL PAYMENT

Upon satisfactory completion of the work performed under this contract, as a condition before
final payment under this contract, or as a termination settlement under this contract, the
contractor shall execute and deliver to the Jagency] a release of all claims against the State
arising under, or by virtue of] {he contract, cxeept claims which are specifically excmpted by the
contractor to bhe set {orth thercin,  Unless otherwise provided in tlns contract, by state law, or
otherwise expressly agrecd Lo by the parties in this contract, inal payment under the contract or
settlement upon termination of this contract shall nol constitute waiver of the State’s claims
against the comtraclor under this contract.

FORCE MAJEURE

Uach party shall be excused {rom performance for any period and to the cxtent that it s
prevented from performing any obligation or service, in whole or i part, as a result of causes
heyond the reasonable control and without the (ault or negligenee of such party and/or 1ts
subcontractors.  Such acts shall include withowl limitation acts of God, strikes, lockouts, riots,
acts ol war, cpidemics, governmental regulutions superimposed after the fact, fire, earthquakes,
Moods, or other natural disasters (“Torce majeure cvents™).  When such a cause ariscs, the
contractor shall notify the State immediately in writing of the cause of s mability to perform,
how it alfeets its performance, and the anticipated duration of the inability (o perform. Delays in
delivery or in meeting completion dates due to foree majeure evenls shall automaticatly cxtend
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such dates for a period equal Lo the duration of the deluy causcd by such events, unless the State
delerminges it to be in its hestinterest to terminate the agreement.

HIPAA COMPLIANCE,

Contractor agrees 10 comply with the “Admimstrative Simplification” provisions of the ITealth
Insurance Portability and Accountability Act of 1996, including electrome data interchange, code
sets, identifiers, scourity, and privacy provisions, as may be applicable to the services under this
coniracl.

INDEMNIFICATION

To the fullest extent allowed by law, the contractor shall indemmily, defend, save and hold
harmless, protect, and exonerate the Apency, its commissioners, board members, officars,
employces, apents, and representatives, and the State of Mississippi from and agwinst all claims,
demands, liabilities, suits, actions, damages, losscs, and costs of every kind and nature
whatsoever including, without limitation, cowrl costs, investigative lees and cxpenses, and
attorney’s (ies, arising out of or caused by the contractor and/or its partners, principals, agents,
employees and/or subcontraclors in the performance of or failure o perform this agreement. 1o
the Statc’s sole discretion, the contractor may be allowed to control the delense of any such
claim, suit, cte. In the event the contractor defends said claim, suit, etc., the contractor shall use
legal counsel acceptable (o the State. The contractor shall be solely responsible for all costs
and/or expenses associated with such delense, and the State shal) be entitled to participate in said
defense. The contractor shall not settle any claim, suit, ete. withoul the State’s concurrence,
which the Statc shall not unreasonably withhold.

INDEMNIFICATION (for contracts between two state agencies or entities)

The contractor’s tort liubilily, as an cntity of the State of Mississippi, is determined and
controlled in accordance with Mississippi Code Ammotated §11-46-1, ef seq., including all
delenses and exceptions conlained therein, Nothing in this apreement shall have the cffect of
changing or allering this liability or of eliminaling any defense available (o the Statc under
statutc.

INDEPENDENT CONTRACTOR STATUS

The contractor shall, at all times, be reparded as and shall be lepally considered an independent
contractor and shall al no time act as an agenl for the State. Nothing contained herein shall be
deemed or construed by the State, the contractor, or any third party as creating the relationship ol
principal and agent, master and servanl, partners, joint ventures, employcr and cmployee, or any
similar such rolationship between (he Statc and the comtractor. Neither the method of
computaiion of fees or other charges, nor any other provision contained herein, nor any acts of
(he Stule or the contractor hereunder ercates, or shall be deemed to create a relationship other
than ihe independent relationship of the State and the contractor. ‘The contractor’s personncl
shall not be deemed in any way, dircctly or indirectly, expressly or by fmplication, to be
employecs of the State, Neither the contractor nor its employees shall, under any cireumstances,
he considered servamts, agents, or employees of the fagency/, and the [fagency/ shall be at no
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time lepally responsible for any negligence or other wrongdoing by the contractor, 1ls servants,
apcnts, or employees. The [agency] shall not withhold from the contract payments to the
contractor any federal or State unemployment taxes, federal or State income laxcs, Social
Security tax, or any other amounts for benefits to the contractor, [urther, the fagency/ shall not
provide o the contractor any insurance coverage or other benefits, mcluding Worker's
Compensation, normally provided by the State for ils employecs.

INFRINGEMENT INDEMNIFICATION

The contractor warrants that the materials and deliverables provided to the customoer under this
agreement, and their use by the customer, will not infringe or constitute an inlringement of any
copyright, patent, trademark, or other proprietary right.  Should any such items become the
subjoet of an infringement claim or suil, the contractor shall defend the infringement action
and/or obtain for the customer the right (o continue using such items. Should the contractor fail
to oblain for the customer the right (o use such items, the contractor shall suitably modify them
to make them non-infringing or substitute equivalent softwarce or other ilems at the contraclor’s
expense. Lo the event the above remedial measures cannot possibly be accomplished, and onty m
that event, the contractor may require the customer to discontinue using such items, in which
case the contractor will refund to the cusiomer the fees previously paid by the customer for the
items the customer may no Jonger use, and shall compensate the customer for (he lost valuc of
the inlringing part to the phase in which it was used, up to and including the contract price for
said phase. Said refund shall be paid within ten (10) working days of notice to the customer to
discontinue said use.

Scope of Indemnification: Provided that the State promptly nolifics the contractor in writing of
any alleged inlringement claim of which it has knowledge, the contractor shall delend, at its own
expense, (he Statc against, and pay atl costs, damages and attorney fees thal a court finally
awards (ot infrinpement based on the proprams and deliverables provided under this agreement,

INSURANCE

The contractor represents that it will maintain workers’ compensation insurance which shall
inure to the benefit of all the contractor’s persormel provided hereunder, comprehensive general
liability or professional liability insurance, with minimum limits of” §__ _per OCCWITEnce
and fidelity bond insurance with minimumi limits of § , . Al general hability,
professional liahility and fidelity bond insurance will provide coverage to the fagency/ as an
additional inswred. The [agency] rescrves the right to request from carriers, certificates of
insurance regarding the required coverage.  Insurance camicrs must be licensed or hold a
Certificate ol Authority from the Missigsippi Department of Insurance.

INTEGRATED AGREEMENT/MERGER

This agreement, including all contract documents, represents the entire and integrated agreement
between the parties hereto and supersedes all prior negotiations, represcntations or agreements,
irrespective of whether written or oral. This agrecment may be allered, amended, or maodified
only by a written document executed by the State and the contractor. The contractor
acknowledges that it has thoroughly read alf contract documents and has had the opportunity to
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receive competent advice and counsel necessary (o it to Torm a full and complete understanding
of all nghla and obligations hercin,  Accordingly, this agreement shall not be construed or
interpreted in favor of or against the Stale or (he contractor on the basis of draftsmanship or
preparation hereof.

LIQUIDATED DAMAGENS

With Termination for Defuuli Clause: 'The following clause is authorized for use in serviee
contracts when it is difficult to determine with reasonable aceuracy the amount of dumago to the
State duc to delays caused by late contractor performance or nonperformance and the contract
contains the termination for default clause set forth in Section 4-101.05.

Ligquidated DDamages

When the contractor is given notice of delay or nonperformance as specified m
Parapraph (1} (Delault) of the Termination for Default Clause of this contract and
fails to cure in the time specilied, the contractor shall be liable for damages for
delay in the amount of § ~ per calendar day from date set [or cure
until either the State reasonably obtains similar services if the contractor is termi-
nated lor default, or until the contractor provides the services if the contractor is
not terminated for deluult.  To the extent that the contracior's delay or
nonperformance is excused under Paragraph (4) (Excusc for Nonperformance or
Delaved Performance) of the Termination for Default Clause of this contract,
liquidated damages shall not be due the State. ‘The contractor remains liable lor
damages caused other than by delay.

In Other Situations: W the contract will not have a termination for Defaull of Clause or the
liquidated damages arc to be assessed for rcasons other than delay, the head of a purchasing
apency may approve the use ol any appropriate liquidated damages clause.

MODIFICATION OR RENFEGOTIATION

This agrecment may be modified only by written agreement signed by the parties heroto. The
partics agree Lo rencgotiate the agreement if foderal and/or State revisions of any applicable kaws
or repulations make changes in this ugreement necessary.

NO LIMITATION OF LIABITATY

Nothing in this agreement shall be interpreled as oxcluding or limiting any tort liability of the
contractor for hamm caused by the intentional or reckless conduct of the contractor or for

damages incurred through the negligent performance ol duties by the contractor or the delivery
of products that arc defective due to neglipent construction.

NOTICES

All notices required or permitied to be given under this agreement must be in wriling and
personally delivered or sent by certified United States mail, postage prepaid, retum reccipt
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requested, 10 the party to whom the notice should be given at the address sct forth below. Nolice
shall be decmed given when actually received or when refused. The partics apree to prompily
notify cach other in writing of any change ol address.

For the contractor: name, fille, contractor, address
For the agency: name, title, agency, address
NON-SOLICITATION OF EMPLOYELS

Liach parly to this agreement agrees not to employ or to solicit for employment, directly or
indirectly, any persons in the {ull-time or part-lime employment of the other party until al least
six (6) months after (his agreemoent terminates unless mutually agreed Lo i writing by the State
and the contractor.

ORAL STATEMENTS

No oral statement of any person shall modily or otherwise allect the terms, conditions, or
specifications stated in (his contract. All modifications to the conlract must be made i writing
by the fagency] and agreed to by the contractor.

OWNERSIHIP OF DOCUMENTS AND WORK PAPERS

[Agency/ shall own all documents, files, reporls, work papers and working documentation,
electronic or otherwise, created in conmection with the project which is the subject of this
agroement, except [or the contractor’s inlemal administrative und quality assurance files and
intcrnal project correspondence, The contractor shall deliver such documents and work papers 1o
fagency] upon termination or completion of the agreement. The foregoing notwithstanding, the
contractor shall be entitled 1o relain a sct of such work papers for its files. The contractor shall
be entilled to use such work papers only after receiving written permission from [agency/ and
subject 10 any copyright protections,

PATENTS AND ROYALTIES

The coniractor covenants to save, defend, keep harmiess, and indemnify the Jugency/ and all of
its ollicors, departments, ageneics, agents, and employces from and against all claims, loss,
dumage, injury, fines, penaltios, and cost--including court costs and attorney’s fees, charges,
liability, and exposurc, however caused—[lor or on account ol any copyright or patented or
unpatented invention, process, or arlicle manufactured or used m the pertormance of the contract,
including its use by the fagency]. Tf the contractor uses any design, device, or material covered
by patent or copyright, it is mutually agreed and understood without exception that the contract
price includes all royalties or costs arising from the use ol such design, device, or materials in
any way 1 the work.
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PAYMENT

Clontraclor agrees 10 accept all pavments in United States currency via the State of Mississippi’s
electronic payment and remittance vehicle. [Agency] agrees o make payment in accordance
with Mississippi law on “1imely Payments for Purchases by Public Bodics,” Scetion Mississippi
Code Annotated §31-7-301, er seg., which gencrally provides lor payment of undisputed
amounts by fugency/ within forty-five (43) days of receipt of invoice.

'RICE ADJUSTMENT

(1) Price Adjustment Methods. Any adjustments in contract price, pursuant to a clausce in this
contract, shall be made in onc or more of the folowing ways:

(2) by agreement on a fixed price adjustment before commencement of the additional
performance;

{b) by unit prices specified in the contract;

(¢) by the costs attributable to the event or situation covered by the clause, plus appropriate
profit or fee, all as specified in the contract; or,

(d} by the price escalation clause.

(2) Submission of Cost or Pricing Data. The contractor shall provide cost or pricing data for any
price adjustments subject to the provisions of Section 3-403 (Cost or Pricing Dat) of the
Mississippi Personal Service Conlract Procurement Regulalions.

PRIORITY

The contract consists of this apreement, the request for proposal [mumber/ (hercinafter referred
to as RIP and attached as Schedule [ ), and the response proposal by [coatractor] dated
[date] (hereinaficr referred to as Proposal and attached as Schedwle | ]). Any ambiguitics,
comflicts or questions of interpretation of this contract shall be resolved by first, reference to this
agreement and, if still unresolved, by reference o the RFP and, if still unresolved, by reference
(o the proposal. Omission of any term or ebligation {vom this agreement or altached Schedules
[ TJor| | shall not be deemed an omission from this confract if such term or
obhgatmn 15 provided for elsewhere in this contract.

QUALITY CONTROL

The eontractor shall institute and maintain throughout the contract period a properly documented
quality control program designed to ensure that the services are provided at all Limes and in all
rospects in accordance with the contract, The program shall include providing daily supervision
and conducting frequent inspections of the contractor’s staff and ensuring that accurate records
arc maintained deseribing the disposition of all complaints. The records so created shall be open
to inspection by the fagency/.
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RECORD RETENTTION AND ACCESS 10 RECORDS

Provided the contractor is given reasonable advance written notice and such ispection is made
during normal business hours of the contractor, the State or any duly authorized representatives
shall have unimpeded, prompt aceess to any of the contractor’s books, documents, papers, and/or
records which are maintained ot produced as a resull ol the project for the purposc of making
audits, cxaminations, excerpts, and transeriptions. All reecords related (o this agreement shall be
retained by the contractor for three years afler final payment is made under this agreement and
all pending matters are elosed; however, if any audit, litigation or other action arising out of or
related in any way to this project is commenced before the end of the three year period, the
records shall be retained for one year after all issues arising out of the action are (naily resolved
or until the end ol the three year period, whichever is later.

RECOVERY OF MONEY

Whenevet, under the conlract, any sum of money shall be recoverable from or payable by the
contractor to the [agency/, the same amount may be deducted from any sum duc to the
contractor under the contract or under any other contract between (he contractor and ‘the
[agency]. The rights of the fagency] arve in addition and without prejudice to any other right the
fagency] may have to claim the amount of any loss or damage suffercd by the [fagency/ on
account of the acts or omissions of the contractor,

RENEWAL OF CONTRACT
(Use this cluuse when the contractor cannof decline a renewal )

The contract may be renewed at the discretion of the agency upon written notice 1o the contractor
at least [number] days prior (o each contract anniversary date for a period of [number| successive
one-year periods under the same prices, terms, and conditions as in the originul contract. The
total number of renewal ycars permitted shall not execed [number].

(Use this clause when the contractor has the right to decling the renewal )

Upon written agreement of both partics at least [number| days prior to each contract anniversary
dale, the contract may be rencwed by the fagency/ lor a period of [number] successive one-year
period(s) under ihe same prices, terms, and conditions as in the original contract. The total
number of renewal years permitted shall not exceed {number].

REQUIREMENTS CONTRACT

During the period of the contract, the contractor shall provide all the service described in the
comtract. ‘The contractor understands and agrees thal this is a requirements conlract and that the
Jagency] shall have no obligation to the contractor if no services are regured. Any quantities
that arc included in the scope of work reflect the current expectations ol the [/agency] for the
period of the contract. The amount is only an cstimate and the contractor understands and agrees
that the fagency/ is under no obligation 1o the contractor to buy any amount of the services as u
result of having provided this estimate or of having any typical or measurable requirement in the
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past. ‘The contractor further understands and agrees that the [agency/ may require services in an
amount less than or in excess of the estimated annual contract amount and that the quantity
actually used, whether in excess of the estimate or less than the cstimate, shall not give rise to
any claim for compensation other than the total of the unit prices in the contract for the quantity
actually used.

RIGHT TO AUDIT

The contractor shall maintain such linancial records and other records as may be prescribed by
the fagency/ or by applicable federal and State laws, rules, and repulations. The contractor shall
retain these records for a period of three years after [inal payment, or until they arc audited by
the Jagency], whichever event occurs first. Thesce records shall be made available during the
{erm of the contract and the subsequent threc-yvear period for examination, transcription, and
audit by the Mississippi State Auditor’s Office, its designees, or other authorized bodics.

RIGIT TO INSPECT FACILITY

The State may, at reasonable times, inspect the place of business of a contractor or any
subcontractor which 1% related to the performance of any contract awarded by the State.

SEVERABILITY

T¢ any part of this agreement is declared (o be invalid or unenforceable, such invalidity or
unenforccability shall not affeet any other provision of the agreement that can be given cffcet
without the invalid or uncnforceable provision, and to this end the provisions hercof are
scverable.  Tn such cvent, the parties shall amend the agreement as necessary Lo reflect the
original intent of the parties and to bring any invalid or unenforceable provisions in compliance
with applicable law.

STATE PROPERTY

Contractor will be rosponsible for the proper custody and care of any State-owned property
furnished lor contractor’s use in conneetion with the performance of this agreement. Contractor
will reimburse the State for any loss or damage, normal wear and tear excepted.

TERMINATION FOR CONVENIENCE

(1) Zermination. 'The procurement officer may, when the inferests of the State so require,
terminate this contract in whole or in part, for the convenience of the State. The procurement
officer shall give written notice of the termination (o the contractor specilying the part of the
contract torminated and when termination becomes cffeetive,

(2) Contractor's Obligations. 'the contractor shall incur no further obligations in connection
with the terminated work and on the date set in the notice of termination the contractor will
stop work 10 the exlent specified. The contractor shall also terminate outstanding orders and
subcontracts as they relate to the terminated work. The contractor shall settle the hubilitics
and claims arising out of the termination of subcontracts and orders connecled with the
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terminated work. The procurement officer may direct the contractor to assign the contractor's
right, title, and inlerest under teeminated orders or subcontracts to the State. The contractor
must still complete the work not terminated by the notice of termination and may incur
obligations as arc neecssary to do so.

TERMINATION FOR DEFAULT

(1) Defndr. TE the contractor refuses or fails to perform any of the provisions of this contract

with such diligence as will ensure its completion within the time specified in this contract or
any extension thereof, or otherwise [ails to timely satisfy the contract provisions, or comumits
any other substantial breach of (his contract, the procurement olficer may notify the
contractor in writing of the delay or nonperformance and 1 not cured in ten days ov any
longer time specilied in writing by the procurement officer, such officer may terminate the
contractor's right to procced with the contract or such part of the contract as o which there
has been defay or a failure to properly perform. In the cvent of termination in whole or in
part, the procurement officer may procure similar supplies or services in a manner and upon
terms deemed appropriate by the procurcment officer. The contractor shall continue perfor-
mance ol the contract to the cxtent it is not terminated and shall be liable for excess costs
incwrred in procuring similar poods or services,

(2) Contractor's Duties. Notwilhstanding termination of the coniract and subject to any

M

dircetions from the procurement officer, the contractor shall lake timely, rcasonable, and
neeessary action o protect and presceve property in the possession of the contractor in which
the State has an interesl.

Compensation. Pavment for completed services delivered and accepted by (he Siate shall be
at the contract price. The Stale may withhold from amounts due the contractor such sums as
the procurcment officer deems to be necessary to protect the Stale against loss because of
outstanding liens or claims ol lormer licn holders and to reimburse the State for the excess
costs incurred in procuring similar poods and services.

4y Fxcuse for Nonperformance or Deloaved Performance.  Lxeept with respect o defanlts of
; . IJIET ) .

subcontractors, the contractor shall not be in default by reason of any failure in performance
ol this contract in accordance with its lcrms (including any failure by the contractor to make
progress in the prosecution of the work hercunder which endangers such performance) if the
contractor has notified the procurcment officer within 15 days after the cause of the delay
and the failure arises out of causes such as: acts ol God; acts of the public enemy; acts ol the
Siate and any other governmental entity in its sovercign or contractual capacily: (res; floods;
epidemics; quarantine restrictions; strikes ov other fabor disputes; freighl embargoes: or
unusually severe weather, If the [ailure o perform is caused by the failure of a subcontractor
lo perform or to make progress, and if such failure arises out of causes similar to those set
forth above, the contractor shall not be decmed to be in defaull, unless the scrvices to be
furnished by the subcomtractor were reasonably obtainable from other sources in sutiicient
time to permit the contractor to mcet the contract requirements.  Upon request of the
contractor, the procurcment officer shall ascertain the fucts and extent of such failure, and, if
such officer determimes that any failure to perform was occasioned by any one or more of the
excusable causes, and that, but for the excusable cause, the contractor's progress and
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performance would have met the terms ol the contract, the delivery schedule shall be revised

accordingly, subject to the riphts of the State under the clause catitled (in fixed-price con-

tracts, "Termination for Convenience," in cost-reimbursement contracts, "Termination™). (As
used in this Paragraph of this clause, the term "subeoniractor” means subcontractor at any
tiery,

(3) Erroneous 1ermination for Default. T, alier notice of terminalion of the coniractor's right to
proceed under the provisions of this clausc, it is determined for any reason that the contract
was not in defiult under the provisions of this clause, or that the delay was cxcusable under
the provisions of Paragraph (4) (Excuse for Nonperformance or Delayed Performance) of this
clause, the rights and obligations of the parties shall, if the contract contains a clausc
providing for termination for convenience of the State, be the same as if the notice of
{ermination had been issued pursuant o such clause.

(6) Additional Rights and Remedies. ‘The rights and remedics provided in this clause are
addition 1o any other rights and remedies provided by law or under this contract.

TERMINATION UPON BANKRUPICY

This contract may be terminated in whole or in part by fagency] upon writlen notice to the
contractor, il (he contractor should become (he subject of bankrupley or receivership
proceedings, whether voluntary or involuntary, or upon the execution by the contractor of an
assignment for the benefit of its ereditors, Tn the cvent of such termination, the contractor shall
be entitled to recover just and cquitable compensation for satisfactory work performed under this
contract, but in no case shall said compensation exceed the lotal contract price.

THIRD PARTY ACTION NOTIFTCATION

Contractor shall pive the customer prompt notice in writing of any action or suit filed, an
prompt notice of any claim made against contractor by any entity that may result m litigation
refated in any way 1o this agreement,

UNSATISFACTORY WORK

If, al any lime during the contract torm, the service performed or work done by the contractor is
considered by the fugency/ to create a condition that threatens the health, safety, or welfare of
the cilizens and/or employees of the State of Mississippi, the contractor shall, on being notified
by the fapency/, immediately correct such deficient service or work, In the event the contractor
fails, after nolice, 1o correct the deficient service or work immediately, the fagency/ shall have
the right to order the correction of the deficiency by separate contract or with its own resources
at the expense of the contracior.

VARIATIONS IN ESTIMATED QUANTITIES
Definite Quantity Contracts: The following clause is authorized for use in delimte quantity

service contracts:
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VARIATION IN QUANTITY

Upon the agreement of the parties, the quantity of serviees speeified in this
contract may be increased hy a maximum of ten percent provided:

(1) the unit prices will remain the same (excepl for any price adjustments
otherwise applicable); and,

(2) the procurcment officer maukes a written determination that such an increase
will cither be more economical than awarding another contract, or that it
would not be practical to award another contract.

Indefinite Quantity Contracts:  No clause 1s provided here becausc, in indefinite quantity
contracts, the [lexibility as to the Siate's obligation 1o order and the contractor's obligation to
deliver should be designed to meet using agency needs while making the contract as attractive as
possible fo potential contractors, thereby attempling to obtain maximum practicable competition
in order to assure the best cconomy for the State of Mississippi; howevert, in cach case, the
contract should State:

(1) the minimum quantity, if any, the Statc is oblipated to order and the contractor o provide;

(2) whether there is a quantity the State expects Lo order and how this quantity relates to any
minimum and maximum quantitics that may be ordered under the contract;

(3) any maximum quantity the State may order and the contractor must provide; and,

(4) whether the Stalc is obligated to order its actual requirements under the contract, or in the
case ol a multiple award as defined in Section 3-504 (Multiple Source Contracting), that the
Stale will order its actual requirements from the conbractors under the multiple award subject
10 any mipimum or maximuin quantity stated.

WAIVYER

No delay or omission by either party to this agreement in exereising any right, power, or remedy
hereunder or otherwise afforded by contract, at law, or in cquity shall constitule an acquiescence
{herein, impair any other right, power or remedy hercunder or otherwise alforded by any means,
of operate as a waiver of such right, power, or remedy. No waiver by cither party to this
agrcement shall be valid unless set forth in writing by the party making said wajver. No WARIVET
of or modification 1o any term or condition of this agreement will void, waive, or change any
other tenm or condition. No waiver by onc party to this agreement of a default by the other party
will imply, be construed as or require waiver of future or other defaults,
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APPENDIX G
Clauses Available for Use in Solicitations {or Bids or Proposals

Unless otherwise noted, the clausces are designed to be used under competilive scaled bidding
(I1'1%) procedures. Lo alter a clanse so that it can be used under competitive negotiation (RFP)
procedures, change the terms “bid” and “bidder™ to “offer” and “offeror,” “bhid form™ o
“proposal form,™ “invitation for bid™ to “reques( (or proposal,” und so forth. Thesc clauses are
discretionary and the agency is neither required to use them nor prohibited from using others
which are not included in this appendix.

ADDITIONAL INFORMATION

Questions ahout the contract portions of the bid document must be submitted in writing o frame
of contact person] at Jaddress/fux machine number/email address]. (Questions concerning the
technical portions ol the bid document should be dirccted to fname of contact personf at
Jaddressifax machine number/email address]. Bidders arc cautioned that aity statements madc
by the contract or the technical contuct person that materially change any portion of the bid
document shall not be reled upon unless subscquently ratificd by a formal written amendment to
the bid document.

BID ACCEPTANCE PERIOD

T'he original and [rumber] copies of the hid lorm, [aumber] copics total, shall be signed and
submitted in u sealed cnvelope ot package 10 [place for receipt of bids/ no later than the time and
date speeified for receipt of bids, Timely submission of the bid fory is the responsibility of the
bidder. Bids received after the specificd time shall be rejected and retarned to the bidder
unopened. The envelope or package shall be marked with the bid opeming date and lime, and the
number of the invitation for bid.  The time and date of reecipt shall be indicated on the envelope
or package by [depariment receiving hids/. Lach page ol the bid form and all attachments shall
he identificd with the namc of the bidder.

Failure to submit a hid on the bid form provided shall be considered just cause for rejection of
the hid.  Modifications or additions to any portion of the bid document may be cause lor
rejection ol the bid. The [ugency/ reserves the right to decide, on a case-by-cusc basis, whether
to reject a bid with modifications or additions as non-responsive. As a precondition to d
acceptance, the fagency] may request the bidder to withdraw or modify those portions of the hid
deemed non-responsive that do not affect quality, quantity, price, or delivery ol the serviee,

Non-responsive portions of the bid that do not affect service qualily, quantity, price or delivery
! : Y Y A

may be, for example, clauses that specify the State in which liigation (s {0 be brought or that
provide for high interest charges for laie payment.)
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BID WITHDRAWAL

11 the price bid is substantially lower than those of other bidders, a mistake may have been made.
A hidder may withdraw its bid from consideration if certain conditions are met:

(1) The bid is submitted m good faith
(2) The price bid 1s substantially lower than those of other bidders because ol a mistake.
(3) ‘I'he mistake is a clerical error, not an crror of judgment.

(4) Objective evidence drawn from original work papers, documents, and other materials used in
the preparation of the bid demonstrates clearly that the mistake was an unintentional error m
arithunetic or an unintentional omission ol a quantity of labor or material,

'I'o withdraw a bid that includes a clerical emror aller nd opening, the bidder must give notice in
wriling to the fagency] of claim of right (o withdraw a bid. Within two business days after the
bid opening, the bidder requesting withdrawal must provide to the fagescy/ all oripinal work
papers, documents, and other materials used in the preparation of the bid.

A bidder may also withdraw a bid, prior to the time set for the opening of bids, by simply
making a request in writing to the fagency/. No explanation 1s required.

A bidder may also withdraw a bid if the fagency] fails to award or issue a nolice ol intent to
award the bid within [iime period/ afier the date fixed for the opening of bids,

No bidder who is permitted (o withdraw a bid shall, for compensation, supply any material or
labor to or perform any subcontract or other work for the person to whom the contracl 15
awarded, or otherwise benefit from the contract.

No partial withdrawals of a bid are permitted afler the time and dale sct for the bid opening; only
complete withdrawals are permitted.

BIDDYR CERTIFTCATION

The bidder agrees that submission of a signed bid form is certification that the mdder will accept
an award made (o 1t as a result of the submission.

BIDDER INVESTIGATIONS

Before submitting a bid, cach bidder shall make all investigations and cxaminations necessary o
ascertain all site conditions and reguirements aflecting the {ull performance of the contract and to
verily any representations made by the fagency/ upon which the bidder will rely. If the bidder
receives an award as 4 resull of it bid submission, failure to have made such investigations and
examinations will in no way relieve the bidder from its obligation to comply in every detail with
all provisions and requirements of the conlract documents, nor will a plea of ignorance of such
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conditions and requitements be accepled as a basis for any claim whatsoever for additional
compensation,

CERTIFICATES AND LICENSES

The contractor shall provide notarized copies ol all valid licenses and certificates required for
performance of the work, “The notarized copies shall be delivered to the fagency/ no later thun
ten days alter the contractor receives the notice of award from the fagency/. Current notarized
copies ol licenses and cortificates shall be provided 1o the fagency/ within twenty-four hours of
demand al any time during the contract term. Ticenses and certificates required for this contract
include, by way of illustration and not limitation, the followmg:

(1) A business license valid in fagency/.
(2) A professional license or certificate in the fleld of [specialty area/.

(3) [Any additional licenses that may be required to be held by architecis, health professionals,
pesticide or herbicide application techricians, asbestas removal contractors, elc. [,

DEBARMENT

By submitting a bid, the bidder certifies (hat il i3 not currently debarred from submitling ids for
contracts issued by any political subdivision or agency of the State, and that it is not an agent of a
person or entity that is currently debarred from submitling bids for contract issued by any
political subdivision or agency of the State,

EXCEPTTONS

Bidders taking exception o any part or scction of the solicitation shall indicate sach exceptions
on the bid form. Failure o indicate any cxeeption will be interpreted as the bidder’s intent to
comply fully with the requirements as written. Conditional or qualified bids, unless speeifically
allowed, shall be subject o rejection it wholc or in part.

EXPENSES INCURRED IN PREPARING BID

The Jagency/ accepts no responsibility for any expensce incurred by the bidder in the preparation
and presentation of a bid. Such expenses shall be horne exclusively by the bidder.

INFORMALITIES AND IRREGULARITIES

The [fagency] has the right (o waive minor defects or variaiions ol a bid from the cxact
requirements of the specilications (hat do not affect the price, quality, quantity, delivery, or
performance time of the services being procured.  If insufficient information is submitted by a
bidder with the bid for the [fagency] (o properly evaluate the bid, the fagency/ has the right to
require such additional information as it may deem necessary alter the time set for receipt of
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hids, provided that (he information requested docs not change the price, quality, quantity,
delivery, or performance time of the services being procurcd.

(Information requested may include, for example, o copy of “husiness or professional licenses, or
a work schedule.)

LATE SUBMISSTONS

A bid received at the place designated in the solicitation for receipt of bids after the exact time
specified for receipt will not be considered unless it is the only bid received, or it is received
before award is made and was sent by regis(ered or certified mail not later than the filth calendar
day hefore the date specified for receipt of bids. 1t must be determined by the fagency/ that the
late receipt was due solely to mishandling by the fagency] after receipt at the specified address.

The only acceptable evidenee to establish the date of mailing ol a late bid is the U.8. Postal
Serviee postmark on the wrapper or on the oviginal receipt from the 1.8, Postal Service. H the
postmark does not show a legible date, the contents of the envelope or package shall be
processed as if mailed late.  “Postmark™ means a printed, stumped, or otherwise placed
impression, cxclusive of a postage meter impression, that is readily identifiable without lurther
action as having been supplied and affixed by the 1L8. Postal Service on the date of mailing.
Ridders should request postal elerks to place a hand cancellation postmark (often called a bull’s
eye) on hoth the receipt and the envelope or wrapper.

he only acceplable cvidence to establish the time of receipt at the office identified for bid
opening s the time and date stamp of that officc on the hid wrapper or other documentary
cvidence of receipt usced by that office.

NONCONFORMING TERMS AND CONDITIONS

A bid response thal includes terms and conditions that do not conform to the terms and
conditions in the bid document is subject to rejection as non-responsive. The Jagency] reserves
the right to permit the bidder to withdraw nonconforming terms and conditions from its d
response prior to a determination by the fagency] of non-responsiveness based on the submission
of nonconlorming terms and conditions,

PRE-BID CONFERENCE (MANDATORY)

A mandatory pre-bid conference will be held at ftime] on [date/ at [location]. Al terested
partics are required 1o attend. The purpose of the pre-bid conference is to allow potential bidders
an opportunity to present questions to stall und obtain clarification of the requirements ol the bid
documents. Because the |ageney] considers the conference to be eritical to understanding the bid
requirements, attendance is mandatory in order to qualify as a bidder, Minutes of the conference
[willwill not] be published.
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PRE-BID CONFERENCE (OPTHONAL)

An optional pre-bid conference will be held at [time] on [date] al flocation].  All interested
partics arc urged to attend. The purpose of the pre-bid conference is 1o allow potential bidders un
opporlunily 1o present questions to stall und obtain clarification of (the requircments of the bid
documents. Minutes of the conference fwillAvill not/ be published.

QUALIFICATTONS OF BIDDERS

‘The bidder muy be required before the award ol mty contract to show to the complete satisfaction
of the fagency/ that it has the nceessary facilities, ability, and financial resources o provide the
service specilied therein in a satisfactory manner. The bidder may also be requived to give a past
history and references in order to satisfy the fugency/ in regard to the bidder’s qualifications.
The fagency] may muke reasonable investigations deemed necessary and proper Lo determing the
ability of the bidder 1o perform the work, and the bidder shall furnish to the [agency/ all
information for this purpose that may be requested. The fagency/ reserves the right Lo rejeet any
bid if the evidence submitied by, or investigation of, the hidder fails to satisfy the fugency/ that
the bidder is properly qualified to carry out the obligations ol the contract and to complete the
work deseribed therein, Fvaluation of the bidder’s qualifications shall include:

(1) The ability, capacity, skill, and (inancial resources to perform the work or provide the service
required.

(2) The ability of the bidder to perform the work or provide the service prompily or within the
time specified, without delay or interference.

(3) The character, integrity, reputation, judgment, experience, and cfficiency of the bidder.
(4) The quality of performance of previous contracls or services,
SURETY REQUIRED

(1) Bid surcty: A bid bond, cashier’s cheek, or certified check in the amount of [percentage] of
the amount of the bid made payable to the Jagency] shall accompany cach bid. The hid
suretly of all bidders shall be relained until after the award of the contract is made. The bid
surety ol the successful bidder shall be retained until the posting of' a performance bond. The
failure of the bidder to accept an award and file acecptable performance and payment bonds
within {illeen days after award shall be just cause for cancellation of the award and the
forfeiture of the bid surcty to the fagency] as Hquidated damages. Award may then be made
1o the next lowest responsive and responsible bidder.

(2) Performance surety: A performance bond in the amount o 100 pereent of the bid shall be
required of the successful bidder to cnsure satisfactory completion of the work, 'The bond
shall be a corporate surcty hond issued by a surcty company authorived to do business in the
State of Mississippi.
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(3) Payment surcty: A payment bond in the amount of 100 percent of the bid shall be required of
the suceessful bidder to guarantee payment of all persons who have and [ulill contracts with
the contractor for performing labor or providing couipment or material in the performance of
the work provided for in the contracl. The bond shall be a corporate surety hond issued by a
surety company authorized to do business in the State of Mississippi.

(4y Alternative surely: A certified check for cash escrow deposit in the face amount of the
contract such as a personal bond, property bond, or a bank or savings and loan associalion
letter of credit may be tendered in licu of a bid, payment, or performance bond subject o
approval by the fugency/ allorney.

(53) In no event shall the requirement for a bond be waived,
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