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CHAPTER 1 - PURPOSE OF BOARD AND REGULATION DEVELOPMENT

1-101 GENERAL PROVISTONS
E-10L.01 Marposc of the Personal Serviee Contract Procurement Regulations

Tn 1997, the Mississippl Legistature established the Personal Serviee Contract Review Board
(hereinafler “PSCRB™), and authorized 1t o “|pjromulgate rules and regulations governing the
solicitation and selection of contraciual services personnel .. .7 Miss, Code Ann. § 25-9-120
(3)a) (1972, as amended), The purpose of the Personal Service Contract Review Board Rules
and Regulations is 1o set {forth rules and regulations, along with other pertinent information,
that agencies should follow in the procurement ol personal scrvices. The policics and
procedures set forth herein apply only o those agencies which [all under the authority of the
PSCRI3. With the exception of the Mississippi Department of Transporlation, agencics under
the authority of the PSCRI3 include those agencies under the authorily ol the Mississippi State
Personncl Board (hereinafter “MSPR™.  See Appendix A, This manual 15 intended 1o be a
comprehensive presentation of regulations relalive o obtaining personal service contracts
pursuant to Mississippi Code Annotated § 25-9-120. Further, it shall serve as u source of
information for contractors, instructing them as to the proper procedures that must be (ollowed
in doing busincss with the State of Mississippi.

1-101.02 Interpretation of Regulations
1-101.02.01 Interpretation, Purposes and Policies

These regulations shall be consirued and applied to promote the underlying purposecs and
policies, which are:

(a) to simplify, clarify, and modernize the regulalions governing contracting [or personal
service by agencies of the State of Mississippi;

(b) to permit the continued development of procurement policies and practices;

(¢) to provide for incrcased public confidence in the procedures followed in the pubhe
procurcment for personal services contracts,

(d) o ensure the lair and cquitable treatment of all persons who deal with the procurement
system of this State for personal scrviee contracts;

(&) to provide increased economy m the Stale of Misstssipp procurcment activitics and to
maximize to the fullest extent practicable the purchusing value ol public funds of the
mtate;

{1} Lo loster effective broad-based competition with the free enterprise system; and,

{2) to provide safeguards for maintenance of a procurement sysiem of qualily and inlegrity.

PSCRIY Rules and Regulations Manual Page 5 Effective Date 2/13/2014



1-101.02.02 Singular-Plural and Gender Rules
Tn these regulations, unless the context requires otherwise:

(1) words in the singular number include the plural, and these in the plural include singular,
and,

() words of a particular gender include any gender and the neuter, and when the sense so
indicates, words ol the neuter pender may reler to any gender.

1-101.03 Purpose and Implementation of these Regulations

These repulations, issued by the Mississippi Personal Service  Contract Review Board
(hercafter sometimes referred 1o as the Board), establish policics, procedures, and guidehnes
relating to the procurement, management, and control of personal and professional services,
as applicable, under the authorily of these regulations. These regulations are designed to
achicve maximum praclicable unilormity throughout the State. Henee, implementation by
and within Mississippi agencies shall be consistent with these regulations and any other
regulations required by the funding source which may be more stnngent.

1-102 SUPPI.EMENTARY GENERAL PRINCIPLES OF LAW APPLICABLE

Subject to principles of law and equity, these regulations will govern (he creation and
administration of service contracts.

1-103 REQUIREMENT OF ;OOD FAITH

These regulations require all pariics involved in the negotiation, performance or administration
ol Missigsippl contracts to acl in good faith.

-394 APPLICATION OF THE REGULATIONS

These tegulations shall apply to every expenditure of public funds irespective of source;
however, in the cvent of a conflict, the guidelines of a grant, a gift, or self-gencrated funds shall
prevail, Violation of these regulations shall carry such penaltics as may be apphicable under state
law,

1-105 SEVERABILITY
[ any provision of these regulations or any application thereofl to any person or circumstance i%
held invalid, such invalidity shall not affect any other provision or application ol these

regulations which can be given ellect without the invalid provision or application, and to this end
the provisions ol these repulations are declared to be scverable,
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1-106 DURATION

These regulations, when approved by the PSCRD as authorized by Mississippt Code Annotated §
25-0-120 (1972, as amended), shall be in cffcet as written until amended or repealed by the
PSCRRB.

1-201 DEFINITIONS

The words defined m this section shall have the meaning sct forth below whenever they appear
in the regulations, unless:

{(a) the context in which they arc used clearly requires a different meaning; or,
(b) a different delinition is prescribed for a particular chapler or provision,
1-201.01 Definition of Terms Used in the Regulations

(2) Agency shall be defined as any state board, commission, commitice, council, department or
unit thercof created by the constitution or statutes if such board, commission, commiliee,
council, department, unil or the head thereof is authorized o appoint subordinate stafl by
the constitution or statute, excepl a legislative or judicial board, commission, commitlee,
council, department or wnit thereof, Institutes of Lligher Tearmning and the Mississippi
Depariment of 'L'ransportation. ‘

(h) Agency Head means the person in churge of an Ageney whether thal person’s title is
Director, Executive Dircctor, Commissioner, ele. The torm “Agency TTead” shall also
encompass a designec duly appointed by the Agency Head.

(c) Board shall mean the Personal Scrvice Coptract Review Board.

(d) Business means any corporation, partnership, individual, sole proprictorship, joint stock
comparty, joint venture, or any other private legal entity.

(¢) Change Order means a wrillen order signed by the Procurement Officer directing the
contractor to make changes which (he changes clause of the contract authorizes the
Procurement Officer to arder withoul the conscit of the contractor,

(f) Consultant means the person holding the position as Contract Analyst with the PSCRDB.

() Contract means a1l types of apreement for the procurement of services, regardless ol what
they may be called.

(M) Contract Modification meuns any writien alteration in contract requirements, deliverables,

delivery point, ratc of delivery, period of pesformance, price, quantity, or other provisions
of any contract accomplished by mutual action ol the partics to the contract.
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(iy Contractor means any person having a contract with a governmental body.

(i) Data means recorded information, regardless of form or characteristic,

(k) Day means calendar day, unless otherwise specified.

(1) Designee means a duly authorized representative of a person holding & superior position.

(m)Employee mecans an individual who performs services for a governmenlal body by virtue
of an employcc/cmployer relationship with the governmental body,

(n) May denoles the permissive.

(0) Person means any business, individual, union, committee, club, other organization, or
group ol individuals.

(p) Procurement means buying, purchasing or otherwise acquiring any services. It also
includes all Tunciions that pertain to the oblaining ol any scrviees, including deseription of
requirements, selection and solicitation of sources, preparation and award ol contract and
all phases of contract adminisiration.

(q) Procurement Officer means any agency personnel duly authorized to enter inlo and
administer contracts and make wrilten determinations with respect thereto, The term also
includes an authorized agency representative acting within the limits ol authority.

(r) Purchasing Agency means any governmental body which is authorived by rcgulations to
enter into contracts.

(s) Repulation means a povernmental body’s statement, having general or particular
applicability and [uturc cffect, designed 1o implement, interpret, or preseribe law or policy,
of describing organization, procedure, or praclice reguircments, which has been
promulgated in  accordance with the Mississippt Administrative  Procedures  Law,
Mississippi Code Annotated §§ 24-43-1 ef seg. (1972, as umended).

(1) Services mean the furnishing ol labor, time, or effort by a contractor, not usually involving
the delivery of a specific end product other than that which s incidental to the required
performance.

(u) Shall denotes the imperative,

(v) SPAIIRS meuns the State Payroll and Human Resources System or any other state
accounting system that replaces SPALIRS.
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1-301 PUBLIC ACCESS TO PROCTUREMENT INFORMATION

Procurcment information shall be pubhic record to the extent provided in Mississipm Code
Amnotated §§ 25-61-1 er seq. (1972, as amended), cxeept as noted in 1-301.01 ol these
reguiations,

1-301-01 Release of Information Regarding Bid Results

Subject to the provisions of the Mississippi Public Records Act, Mississippi Code Annotated
88 25-61-1 ef weq. (1972, as amoended), disclosure of bid information by contracting agencies
shall be as {ollows:

(a)

Information pertaining to the rosults of any bid may be reviewed subscquent 1o the time of
the hid opening by any busincss ot person who submitted bids on the particular transaction.
The contracting agency may restrict the availability of the bids or proposals prior to bid
opening or contract award so as lo improve the efficiency of the evaluation and award
ProCess.

{(b) Busincsscs or persons nol participating in the process will not be permitled access 10 any

applicable file until after an award is made. After the award is made, all information and
documents applicable to the awarded contract shall be made available to any business or
person; provided, however, no information specificd by a participant and approved by the
procurcment ofticer as proprietary information shall be availabic to any business or person
without a writlen requcest.

When an agency reccives a request to release confidential mflormation, the agency shall
give the owner of (his information rcasonable time 10 obtain a cowrt order protecting the
information as conlidential. If the apency receives a court order pursuant (o Mississippi
Code Annotated § 25-61-9 (1972, as amended) within this time, it must then notify the
requestor that the informaltion is proteeted by court order and cannot be furnished.

(d) A contracting agency may restricl bid result document review to the premises of the ageney

at any time during normal working hours. No ageney is compelled to copy or duplicate any
bid record for any person or business; however, il an ageney aprees to copy or duplicate
such record, it may charpe a reasonable fee in compliance with written procedures adopled
by the ageney.
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CHAPTER 2 - ORGANIZATION

2-101 CREATION AND MEMBERSIIP OF THE MISSISSIPPE PERSONAL SERVICE
CONTRACT REVIEW BOARD

During the 1997 Regular Scssion, the Mississippt Legislature enacted lepislation creating the
Persomal Service Coniract Review Board, Mississippt Code Annotated § 25-9-120 (1972, as
amended) provides that the PSCRD is to be composed of the Mississippi State Personnel Board
Lxecutive Director; the Exceutive Director of the Depariment of Finance and Administration, or
his designee; the Commissioner of Corrections, or his designee; the Exceutive Director of the
Mississippi Department of Wildlifc and L'isheries, or his designee; and the Lxecutive Director of
the Department of Environmental Quality, or his designee. The MSPB Exceutive Director shall
be chairman and shall preside over the meetings of the PSCRR.

2-102 POLICY AND PROCEDURE

‘The Board shall anmually elect a vice-chairman, who shall serve in the absence ol the chairman.
No busincss shall be transacled, including adoption of rules or procedure, withoul the presence of
a quorum of the Board, Three (3) members shall be a quorum. No action shall be valid unless
approved by the chairman and two (2) other of those members present and voling, entered upon
the minutcs of the Board and signed by the chairman. Neccssary clerical and admimsirative
support {or the Board shall be provided by the M8PB. Minutes shall be kept of the proceedings
ol each meeting, copics of which shall be filed on a monihly basis with the Legislative Budget
OiTice,

2-103 AUTHORITY AND DUTIES OF THE PERSONAL SERVICE CONTRACT
REVIEW BOARD

The PSCRE has the following powers and responsibilities ag delineated in Mississippi Code
Annotated § 25-9-120(3)(a) through (1} (1972, as amended):

(a) Promulpate rules and regulations governing the solicitation and selection of
contractual services personnel including personal and professional services
contracts for any form ol consulting, policy analysis, public relahions,
matkecting, public affairs, legistulive advocacy scrvices or any other contract
that the board deems appropriale (or oversight, with the exception of any
personal  scrvice contracts entered inlo  for computer or information
technology-related  seeviees poverned by the Mississippt Department  of
Tnformation Technology Scrvices, any personal service contracts cntered into
by the Mississippi Department of Transportation, and any contract for
attorpey, accountant, auditor, physician, dentist, architect, engincer,
veterinarian and ulility rate expert sorvices. Any such rules and regulations
shall provide for maintaining continuous internal audit covering the activities
ol such agency affecting its revenue and expenditarcs as required under
Section 7-7-3(6)(d) of the Mississippi Code Annotated (1972, as amended).
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(by Approve all persomal and prolessional scrvices contracts involving the
cxpenditures  of funds i excess of One Hundred ‘Thousand Dollars
($100,000);

(c) Develop standards with respect to comtractual services personmel which
require invitations for public bid, requests for proposals, record keepmg and
Iinancial responsibility of contractors. The Personal Service Contract Review
Board may, in its discretion, require the agency involved to advertise such
contract for public bid, and may reserve the ripht to reject any or all bids;

(d) Preseribe  cerlam circumstances whereby agency heads may enter into
contraets for personal and professional services without receiving prior
approval (rom the PSCRB. The PSCRDB may cstablish a preapproved list of
providers of vanous personal and professional scrvices for set prices with
which stale agencies may contract without bidding or prior approval from the
hoard,

(&) To provide standards for the issuance of requests for proposals, the cvalvation
of proposals received, consideration of costs and quality of scrvices proposed,
contract negotiations, the administralive momtoring of contract performance
by the agency and successiul steps in lerminaling a contract;

(f) To present recommendations for governmental privatization and 1o cvaluate
privatization proposals submitted by any state agency;

() To authonze personal and professional scrvice contracts to he ellechive lor
more than one (1) year provided a funding condition is included in any such

multiple year confract;

(h) To request the State Audilor to conduet a performance audit on any personal
or professional service conlract;

(i) Prepare an annual reporl 1o the Legislalure concerning the issvance of
personal service contracts during the previous year, collecling any neccssary
information from state agencies in making such report.

2-103.01 Procurement Regubations

Regulations shall be promulgated with approval of the PSCRI in accordance with authorty
granted under Mississippt Code Annotated § 25-9-120 (1972, as amended).

2-103.02 Discretionary Authority

The PSCRB shall have the discretion (o grant exceptions to these regulations when it is
determined that it is in the best interest of the State to do so.
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2-103.03 Amendment (o the Regulations

‘These regulalions may be amended by the Board as authorized in Mississippi Code Annotated
§ 25-9-120 (1972, as amended).

2-104 CONTINOQUS INTERNAL AUDIT REQUIRED

Tn conlormity with Mississippi Code Annotated §§ 7-7-3(6)(d) and 235-9-120(3) (1972, as
amended), cach state agency shall, throuph its goveming board or executive head, maintain a
conlinuous internal audit covering the activities of such ageney affecting its revenues and
expenditurces for personal and prolessional services contraets. Hach agency shall {urther maintain
an internal system of pre-auditing claims, demands, and accounts against the agency to
adequately ensure that only valid cluims, demands, and accounts will be paid.
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CHAPTER 3 - SOURCE SELECTION AND CONTRACT FORMATION

3-101 CONTRACTING PROCEDURES
3-101.01 Definition of Terms Used in this Chapter

(1) Awuard 15 the aceeplance by an agency of a bid or proposal submitted by a vendor with the
intention of entering into a conlracl [or scrvices.

(b} Bid shall be delined as an ofler submitied by a prospective contracior in response to an
Invitation for Bid.

(¢) Capability a5 used in Scetion 3-101.01 (r) (Definitions, Responsible Bidder or Offeror),
means capabihity at the time ol award of the contract.

') Clontract Waorker, [or purposcs of these reeulations, 15 a worker under contract with the
‘ : £ :
Stale who meets the requirements for a contract worker under the Internal Revenue Code.
{See Appendix ()

() Cost analysis s the evaluation of cost data for the purpose of arriving at costs actually
mewnrred or estimates of costs 0 be mewrred, prices to be puad, and costs Lo be reimbursed.

([} Cost Data is imlormation concerming the actual or esttimated cost of labor, material,
overhead, and other cosl elements which have been actually incurred or which are expeeted
to he incurred by the contractor in performing the contract.

{¢) Cost-Reimbursement Contract means a contract under which a contractor is reimbursed
for costs which arc allowable and allocable in accordance with contract terms and the
provisions of these repulations, and may receive a fee,

(h) Discussions, as used in the source selection process, means an exchange of information or
other manner of nepotiation during which the offeror and the State may aller or otherwise
change the conditions, terms, and price of the proposcd contract, Discussions may be
conducted in conncetion with competitive scaled proposals, sole-source, and emergency
procurcment; discusstons arc not permissible in competitive scaled bidding (except to the
extent permissible m the {irst phase of multi-step sealed bidding).

(1) Fixed Price Contract means a contract providing for a firm price, or a price that may be
adjusted only i accordance with contract clauses providing [or revision of the contract

price under staled circumsiances.

(i) Invitation for Bid means all documents, whether atlached or incorporated by relerence,
utilized for soliciting bids.
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(k) Net-of-Fee Contract means a contracl in which there is no expenditure of state funds from
any funding source (state, federal or other),

(1) Prequalification for Inclusion on Bidders Lists memns determimng i accordance with
Section 3-402 (Prequalification of Suppliers) that a prospective bidder or offcror satisfics
the criteria established [or being included on the bidders list,

(m)Price Analysis is the cvaluation of price data, without analysis ol the scparatc cost
components and profit as in cost analysis, which may assist in arriving al prices (o be paid
and costs 10 be raimbursed.

(n) Price Datu is [acetual mlormation concerning prices, including profit, for supphes scrviecs,
or construction subsiantially similar to those being procured. In this definmtion, “prices”
refer 1o offered or proposed sciling prices, historical selling prices, and current scliing
prices of such tlems. This definition refers to data relevant to both prime and subcontract
prices,

() Proposal is the document submitted by the offeror in response 1o a Request for Proposal 1o
be used as the basis for negotialions for eatering into a contract. A proposal is usually
reguested in cases where the seleciion of a contractor is to be made on the basis ol the
performance that is ofTered rather than on that of price alonc and may require an outline of
details such as the vendor’s gqualifications and ‘expericnee and the identification of
problems and proposed solutions in addition to detals of price.

(p) Purchase Description means the words used 1 a solicitation to describe the services to be
purchased and includes the statement of work or deliverables attached to, or made a part of,
the solicitation.

(¢) Request for Proposal means all documents, whether altached or incorporated by
relerence, utilized for soliciting proposals.

(t) Responsible Bidder or Offeror means a persom who has the capability in all respects 1o
perform fully the contract requirements and the inlegrity and reliability which will assure
good faith performance.

(s) Responstve Bidder or Offeror means a person who bas submitted a bid which conforms
in all material respects to the Invitation for Bid or the Request for Proposal.

(1) Solicitation means an Invitation for Bid, a Request for Proposal, a request for quotations,
or any other document issued by the State for the purpose of soliciting bids or proposals 1o
perform a state contracl.

(u) Suppliers, as used in Section 3-402 (Prequalificabon of Supplicrs), means prospeclive

Idders or offerors.
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3-101.02 Exemptions Not Requiring Approval

By authority of the Mississippi Tegislature, service contracts of $100,000 ot less do nol require
approval of the PSCRDB. Contracts which do not exceed $100,000 shall follow the procedures
sel (orth in Section 3-204 (Small Purchases). The {ollowing are exempt from the purview of
the PSCRB in accordance with Mississippt Code Ammotated § 25-9-12003)(a) (1972, as
amended) and as determined by the PSCRE:

(a) Accountant,

(b Dentist;

(c) Actuary,

(d) Lnpincer;

(¢} Architect;

(Y Physician,

(&) Atllorney:

(h) Uulity rale expert scrvices;

(it Auditor;

(1) Veterinariang and,

(k) Any contracting authority excimpt by State statute (Miss, Code Ann. § 25-9-120 (1972, as
amended’) including, but not hmited to-

1) computer or information technology related scrvices governed by the Mississippl
Department of Information Technology Services;

2) personal scrvice contracts entered into by the Mississippi Department  of

Transportation; and,

3) contracts for cquipment repairs governed by Mississippi Code Annotated § 31-7-13
(1972, as amended).

If any ageney determines (hat (he vendor is performing licensed or certihed dutics, the agency
should doeument its determmation.
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3-101.03 Personal Liability

Mississippi Code Annotated § 31-7-57 (1972, as amended), holds state employees personally
liable if they authorize or make a solicitaton or award of a contract in violation of law,

3-101.04 Contract Workers

The PSCRB's authority over contracts for contract workers is the same as its authority over
conlracts [or independent contractors.

3-101.05 Net-of-fee Contracts

Net-of-lee contracts do not involve expenditures of stale funds; they do not come under
PSCRRB purview. An agency should maintain for its {ite a writlen determination that a conlract
is net-of-fee.

3-102 GENERAL PROVISTONS
3-102.01 Extension of Time {or Bid or Proposal Acceptance

Afier opening bids or proposals, the Procurement Officer may request bidders or ollerors 1o
extend the time during which the State may accept their bids or proposals, provided thal, with
regard to bids, no other change is permitted. The reasons (or requesting such extension shall be
documented.

3-102.02 Only One Bid or P'roposal Reccived, No Bid Received
3-102.02.1 One Bid Received

I only onc responsive bid is received m reply to an Invitation for Bid (including multi-step
hidding), an award may be made 1o the single bidder if the Procurement Officer linds that the
price submitied is fair and reasonable, and that cither the other prospective bidders had
reasonable opportunity to respond, or there is nol adequate time for re-solicitation.
Otherwise, the bid may be rejected pursuant to the provisions of Sectiom 3-301.04
(Cancellation ol Solicitation; Rejection of all Bids or Proposals) and:

(a) the bid may be re-advertised and new bids or offers may be solicited;

(k) the proposed procurement may be canceled;

(¢) il the Procurement Officer delermines in writing that the need [or the supply or scrvice
comtinues, but that the price of the one bid is not fair and reasonable and there is not time
lor resolicitation or resolicitation would likely be futile, the procurement may then be

comducted under Scetion 3-205 (Sole-Source Procurement) or Section 3-206 (Emergency
Procurement), as appropriate.
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3-102.02.2 One Proposal Received

I omly ome proposal is reccived in response to a Request for Proposal, the Procurement
Officer may either make an award in accordance with the procedures set forth in Scetion 3-
203 (Compelitive Sealed Proposals) or, 10 Gme permits, re-solicil [or the purpose of ebtaining
compelitive sealed proposals,

3-102.02.3 No Bid or Proposal Received

If no bid or proposal is received in response to an Tnvitation for Bid:

{a} the bid may be re-advertised and new hids or ofTers may be solicited;

(b} the proposed procurement may be canceled; or,

(¢} an emerpeney procurcment mayv be made in compliance with Section 3-206.
3-102.03 Alternative Bids or Proposals

I alternate bids or proposals are allowed, the solicitation shall statc that such bids or proposals
shall be accepied and the solicitation shall specify their treatment.

3-102.04 Procuring Services Offered by Governmental Entitics Not Under Purview of the
PSCRB

Agency requirements may be fulfilled by procuring services perlommed neident o the State’s
own programs. The Agency TTead shall determine in wriling whether such services meet the
apency’s requirements and whether the price represents a fair markel value (or such services.
When such procurements arc made from other govermmental entities, the privale seclor need
not be solicited, however, these contracts shall still be submitted for approval to the PSCRB.

3-102.04.1 Clontracts Between Two State Agencies Under Purview of the PSCRD

Coniracts bolween {iwo state agencics, both under PSCRD purview (sce Appendix A), do not
require PSCRB approval. However, the contracts should still be cntered into SPAHIRS.

3-102.05 Bid and Performance Bonds for Sceviee Contracts

Rid and performance bonds or other securily may be required [or service contracts as the
Apency Iead deems advisable 10 protect the interest of the State. Any such requivernents must
be set forth in the solicitation. Bid or performance bonds should not be used as a substitute [or
a determination of bidder or offeror responsibility, Mississippt Code Annotated § 31-3-31
(1972, as amended) scts forth bonding requircments applicable to construction contracts and
may be considered when cstablishing any such requirements for service contracts. An apency
may nol specify a specilic compuny or msurance ageney [rom which bonds should be

PSCRE Rules and Regulations Manual Page 17 Effeetive Late 2/13/2014



purchased, Tf the requirement {or 1 bid or performamce bond 1% inctuded m the procurement, 1t
cannot be waived.

3-102.06 Conditioning Bids or Proposals Upon Other Awards Not Acceptable

Any bid or proposal which is conditioned upon reeciving award of both the particular contract
being solicited and another Mississippl contract shall be deemed non-responsive and not
aceeplable.

3-102.07 Lists of Contract Specifications or Deliverables

ANl contracts (or services shall include a st of contract spealications or doliverables. Thesc
may be incorporated from the scope ol work included i the solicitation of lds or proposals.
This list should be used as evaluation eriteria when monitoring contract performance in
accordance with Section 4-102 of these regulations. The description of services to be
performed should be result oriented, not procedure orenled, and should at & mintmum include:
{a) what service 15 to be performed;

(b) when the service is to be performed,

(¢) how frequently the service is to be performed,

(dy where the scrvice is to be performed;

(¢) how much the service will cost; and,

(1 why the service 15 necessary.

3-102.08 Offerors Qualified 'T'o 'fransact Business

Offerors must be in compliance with Mississippi Code Annotated § 79-4-15.01 (1972, as
amended) regarding authorization to transact busingss in Mississippi,

3-103 UNSOLICITED OFFERS
3-103.01 Definition
An unselicited offer is any offer other than one submitted in response to a soltcitation,
3-103.02 Processing of Unsolicited Offers
The Procurcment Officer or Apency Head shall follow the provisions of this scction in

considering an unsoliciled offer. 1 an award is made, the agency shall notify PSCRD that the
award was the result of an unsohcited offer.
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2-103.03 Conditions for Consideration
To be considered for evaluation, an unsolicited offer:
(1)} must be in wriling;

(b) must he sulliciently detatled o allow a judgment to be made concerning the potential
utility of the ofier o the State;

(<) must be unigue or innovative (o Slale usc;

(d) must demonsirale that the proprietary character ol the olfering warrants consideration of
the use of sole-source procurement; and,

(&) may be subject to testing,

3-103.04 Evaluation

‘The unsolicited offer shall be evaluated by the Agency Tead (o delermine 1ts ulihity to the State
and whether it would be to the State’s advantage to enter into a coniract based on such offer. If

an award is to be made on the basis of such offer, the sole-source procedures in Section 3-205
{Sole-Source Procurcment) shall be followed.

3-103.05 Confidentiality
Subject 1o the provisions of the Mississippt Public Records Act, Misstssippl Code Annotated
§8 25-61-1 ef seq, (1972, us amended), any writlen request for conlidentiality of data contained
in an unsolicited offer that is made n wniling shall be honored. " an award is made,
confidentiality of data shall be agreed upon by the parties. 10 agreement cannot be reached on
confidentiality, the State may reject the unsolicited ofTer,

3104 NOVATION/BUYOUT OR CHANGE OF NAME
3-104.01 No Assignment
No contract requiring PSCRB approval is translerable or otherwise assignable withoul the prior
approval of the PSCRI3; however, a contraclor may assign monies receivable under a contract
after due notice to the State and the contracting entity, and with the approval ol the PSCRB.

3-104.02 Recognifien of a Successor in Interest — Novation

When, in the best mterest of the State, a successor in interest may be recopnized In a novation
agreementt, the transferor and the transferce must agree that:

(a) the transferee assumes all ol the transferor’s obligations;

PSCREB Rules and Reputations Manual I’Hg&: 19 Lffective Date 271372014



(b) the transferor waives alt rights under the contract as agamst the State; and,

(c) unless the transleror guarantees performance ol the contract by the transferee, the
transferee shall, 1l required, fumnish a satistactory performance bond.

3-104.03 Change of Name

When o contraclor requests to change the name in which it holds a contract with the State, the
agency shall, upon receipt of a document indicating such change of name (for example, an
amendment to the articles of incorporation of the corporation), enter into an agrecment with the
reguesting contractor to effect the change. ‘The agreement chanping the name shall specifically
indicate that no other terms and conditions of the contract are changed.

3-201 METHOD OF SOURCE SELECTION

Unless otherwise authorived by law, all Mississippi contracts for professional and personal
services shall be procured using one of the following methods:

() Section 3-202, Competitive Sealed Bidding;

() Section 3-203, Competitive Sealed Proposals:

(¢) Section 3-204, Small Purchascs;

(d) Section 3-205, Sole-Source Procurcment; or,

(¢} Scction 3-206, Emergency Procurement.

3-202 COMPETITIVE SEALED BIDDING
3-202.01 General Previsions

(a) Conditions for Use: Contracts shall be awarded by competitive sealed bidding when a
determination is made that this method is the best swted for a particular service.

(b) Invitation for Bid: An Invitation [or Bid shall be issued and shall include a purchase
description and all contractual terms and conditions applicable 1o the procurement.

(¢) Public Notice: When the amount of the contract 1s anticipated to be more than $100,000,
public notice must be given in accordance with Section 3-202.06,

(d) Bid Opening: Bids shall be opened publicly in the prescnee of one of more witnesses at
the time and place desipnated in the Invitation for Bid. The name ol cach hidder shall he
recorded. The amount of cach nd and such other relevant information as may be specilied
by regulation may be recorded; the record and each bid shall be open to public inspection
ax provided in Section 1-301.01 (Release of Information Reparding Bid Results).
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(&) Bid Acceptance and Bid Fyvaluation: Bids shall be unconditionally aceepted without
alteration or correction, except as authorized in these regulations. Bids shall be evaluated
bascd on the requirements sct forth in the Invitation for Bid, which may include criterta to
determine acceptability such as inspection, testing, quality, workmanship, delivery, and
suitability for a particular purposc. Those criteria that will affect the bid price and be
constdered in ovaluation for award shall be objectively measurable where possible, The
Invitation [or Bid shall set forth the evaluation criteria to be used. No criteria may be used
m an evaluation that 15 not sct {orth in the Invitation for BBid.

() Correction or Withdrawal of Bids; Cancellation of Awards: Correction or withdrawal
of inadvertently erroneous bids (before or after award), or canccllation of awards or
contracts based on erroneous bids shall be permitied in accordance with these regulations.
After bid opeming, no changes in id prices or other provisions of bids prejudicial to the
nterest of the State or lair competition shall be permatted. Excopt as otherwise provided
herein, all decisions to permit the correction or withdrawal of bids or o cancel awards or
contracts based on bid mistakes shall be supported by writlen determination made by the
Agency Head with the approval ol the PSCRB.

{£) Award: The contract shall be awarded with reasonable prompiness by writien notiee to the
lowest responsible bidder whose bid meels the requirements and eriteria sel [orth m the
Invitation for Bid.

(h) Multi-Step Sealed Bidding: When it is considered impractical to initially prepare a
purchase deseription to support an award based on price, an Invitation for I3id may be
1ssued requesting the submission of unpriced offers to be followed by an lnvitation for Bid
limited to those Wdders whose olfers have been qualificd under the criteria set forth in the
[irsl solicitation,

3-202.02 Application

The provisions herein apply to every procurement made by competitive scaled bidding,
inchuding multi-step hidding.

3-202.03 The Invitation for Bid
3-202.03.1 Use
The Invitation {or Bid is used to initiate a competitive scaled bid procurcment.
3-202.03.2 Content
The Invitation for Bid shall include the (ollowing:

(a) instructions and information to bidders concerning bid submission requiremnents,
meluding:
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(1) the time and date sel for receipt of bids,
(2) the address of the office to which hids are 10 be delivered,
(3) the maximum time for bid acceptance by the State, and,
(4) any other special information;
(h) the purchase description, evaluation factors, delivery or performance schedule, and such
inspection and acceptance requirements as are not included in the purchase descripiion;

and,

(¢) the contract terms and conditions, including warranty and bonding or other security
requirements.

3-202.03.3 Incorporation by Reference

The Invitation for 13id may incorporale documents by referenec provided that the Invitation
for Bid specifics where such documents can be oblamed.

3-202.03.4 Acknowledgment of Amendments

The Invitation for Bid shall require the acknowledgment of the receipt o amendments issued.
3-202.04 Bidding Time
BBidding time 15 the period of time between the date of distribution of the Invitation lor Bid and
the time and date sel for receipt of bids. In cach casc, bidding time will be sel to provide
bidders a reasonable time o prepare their bids.
3-202.05 Bidder Submissions

3-202.05.1 Bid Form

The Invitation for Bid shall provide a form to be signed by the bidder and which shall include
a space lor insertion of the bid price.

3-202.05.2 Facsimile Bids

The Invitation (or Bid may stalc thal facsimile bids will be considered whenever they arce
delivered sealed at the designated ollice by the time and date sct for receipt of bids, For a bid
to be acceptable when transmitled by a lacsimile maching, it shall have been faxed to an ofi-
site location and delivered sealed 1o the agency prior to the time and date set for the bid

opening. Such facsimile bids shall contain specific reference to:

(a) the Invitation [or Bid;
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{b) the items, quantitics, and prices for which the hid s submtied;
(¢) the time and place of delivery; and,

(d) a statement that the bidder agrees Lo all terms, conditions, and provisions of the Invitation
for Bid.

Prior to an award being made, submission ol an ortginal bid shall be required.
3-202.006 Public Notice
3-202.00.1 Distribution

Invitations lor Bids or Notices of Availability of Invitations for Bids shall be mailed or
otherwise furnished to a sufficient number of bidders to promote competition, Notices ol
Availability shall indicatc where, when, and for how long lnvitations for Bids may be
obtained, gencrally describe the service desired, and may contain other appropriale
inlprmalion.

3-202.06.2 ublication

Every Invitation lor Bid for scrvices in cxeess of $100,000 shall be publicized in the legal
notices section of a newspaper published in the county or municipality in which the agency is
located or in electronic formal specificd by the PSCRI. Publication should be made at the
time the L1 is issued. Additionally, the ageney may publicize in a newspaper of gencral
circulation in the area pertinent to the procurcment, in industry media, or in a government
publication designed for giving public notice.

3-202.060.3 Content of Adveriisement

When composing the advertisement to appear in the legal notice scetion of the newspaper,
the intent is (o promotc competition, Prospective bidders should be given as much
information as possible in the confined space.

The following Is a suggested guide for a legal advertisement:

The (name of the agency) will accept sealed bids until (time of bid opening), (day of the
week), (month), (date), (vear) for the purpose of purchasing the following: (nume of service
1o be procured), (bid file mumber). Detailed specifications may be obtained hy coniucting
(rame of contact person) at (lelephone number), (electronic address), or at (physical mailing
cteddresy).

3-202.06.4 Advertising Time

Advertising time is the period ol time botween the date of publication of the advertisement

and the time and date set for the receipl of hids. Advertisement for bids shall be published
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once cach week for two consecutive woeeks with the second notice being published on or aller
the seventh (7'") calendar day aller publication of the first notice. For electronie publication
the advertising time shall be concurrent with a newspaper publication lor two (2) consceutive
weeks,

Example: If the first publication is June 1¥, the second publication cammot he hefore June
ot ’ '
&

The date set for the bid opening for services shall not be less than seven (7) working duys (as
opposcd to calendar days) alter the last notice appears in the newspaper.

Note: There musi be seven (7) full working days between the date the last notice appeared
and the date that bidy or proposals are opencd. This does not include weekends or
holidayvs. Also, the duate on which the last nolice runs s not included in the
calculation of duys. The lust day of this period will be included unless the last day iv u
Serturday, Sunday, or legal holiday, in which case the period lasts until the end of the
next day which is not a Saturday, Sunday, or legal holiday.

3-202,00.4.1 Regquired Letters of Intent

The duate for submission of a letter of intent, If required in the procurement, shall also be
nat less than seven (7) full working days after the last notice appears in the newspaper.

3-202.06.5 Public Availability

A copy of the Tnvitation for Bid shall be made available for any interesied parly at the
location noted in the published notice.

3-202.07 Pre-Bid Contfercnecs

Pre-bid conferences may be conducled to explain the procurement requirements, The
comference shall be announced to all prospective bidders known to have received an
Tnvitation {or Bid. The conference should be held lonp enough afler the Invitation for Bid has
heen issued 0 allow bidders to become {amiliar with it but sufficiently before bid opening to
allow consideration of the conference resulis in preparing bids, Nothing stated at the pre-bid
conference shall change the Invitation for Bid unless a chanpe is made by wrilten amendment
as provided in Scetion 3-202.08 (Amendments to Invitations for Bids). A summary of the
conference shall be supplicd to all prospective bidders known to have received an Invitation
for Bid. If' a transenpt 1% made, it shall be of pubhc record.
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3-202.08 Amendmenis (o Invitations for Bids
3-202.08.1 Form
Amendments to Tnvitations [or Bids shall be identified as such and shall require that the
bidder acknowledge receipt thereof. The amendment shall reference the portions of the
lnvitation for Bid it amends,

3-202.08.2 Distribution

Amcndments shall be sent 1o all prospective bidders known to have received an Invitation
for Bid.

3-202.08.3 Timeliness

Amendments shall be distributed within a reasonable time (o allow prospective bidders (o
consider them In preparing their bids. Tf the time and date set {or receipt of bids will not
permil such proparation, such time shall be increased, to (he exteni possible, cither in the
amendmeni or, if neeessary, by clectronic means (e-mail), facsinule, or telephone and then
conlirmed in the amendment.

Note: Amendments showld be used fo:

(c) make anmy changes in the Invitation for Bid such as changes in quantity,
purchase descriptions, delivery schedules, and opening dares;

th) correct defects or cimbiguilies; or,

(e} furnish rto other bidders imformation given lo one bidder, if such informalion
will assist the other bidders in submitting bids, or if the lack of such information
would prejudice the other bidders. Any such informuation when not given to all
hidders shall be cause for refecting all bids.

3-202.09 Pre-Opening Maodification or Withdrawal of Bids

Bids may be modified or withdrawn by writtcn notice received in the office designated in the
Invitation for Bid prior to the ime and date set for bid opening,

3-2012.09.1 Disposition of Bid Security

I a bid is withdrawn in accordance with this section, the bid sceurity, if any, shall be
returned o the bidder.

PSCRE Rudes amdd Repudalions Manual Piigl.: 25 LilTective Date 2/13/2014



3-202.09.2 Records

Al documents relating to the modification or withdrawal of bids shall be made a part of the
procurement file,

3-202.10 Late Bids, Late Withdrawals, and Late Modifications
3-202.10.1 Definition

Any bid received after the time and date sel [or veceipt of bids is late. Any withdrawal or
modification of a bid reccived alter the time and date sel for opening of bids al the place
designated for opening 1s lale.

3-202.10.2 Treatment

No lale d, late modification, or lale withdrawal will be considered unless receipt would
have been tmely but for the action or inaciion of agency personnel directly involved with the
procurernent aclivity.

3-202.10.3 Notice

Ridders submitting late bids which shall not be considered for award shall be so notificd as
S00m. a8 practicable,

3-202.10.4 Records

Reeords equivalent to those required in Subscetion 3-202.9.2 (Pre-Opening Modilication or
Withdrawals of Bids, Records) shall be made and kept {or each late bid, late modification, or
late withdrawal.

3-202.11 Reecipt, Opening, and Recording of Bids
3-202.11.1 Receipt

Fach bid and modification received shall be date-stamped or timce/date stamped but not
opened and shall be stored in a secure place until the time and datc sot for bid opening.

3-202.11.2 Opening and Recording

Bids and modifications shatl be opened publicly, in the presence ol one or more witnesses, al
the time, date, and place designated in the Invitation (or Bid, The name of each bidder, the
bid price, and such other information as 1s deemed appropriate by the Procurement Officer,
shall he read aloud or otherwise made available. Such information may be recorded at the
time of bid opening; that is, the bids may be tabulated or a bid abstract made. If a record is
made, the names of required witnesses shall also be recorded. The opened bids shall be
available for inspection by participants cxcept o the exteni the bidder designales trade

PSCRE Rules and Repulations Manys] Pape 26 Effoetive Date 2/13/2014



scercts or other proprictary dala to be confidential as set torth in Subscetion 3-202.11.3
below. Malerial so destgnated shall accompany the bid and shall be readily separable from
the bid in order 1o factlitate public inspection of the nonconfidential portion of the bid. Prices
ol the services ofllered, deliveries, and lerms of payment shall be publicly available at the
time of hid opening regardless of any designation o the contrary. Bids shall be available for
inspection at any time subseguent 1o the awarding ol the contract. Tnspectiom shall he in
compliance with Section 1-301.01 (Release of Tnlformation Regarding Bid Results).

3-202.11.3 Conlidenital Data

‘The Procurement Officer shall examine the bids to determine the validity of any requests [or
nondisclosure of trade scerets and other proprietary data identified in writing, Tt the parties
do not aprec as to the disclosure of data, the Procurement Officer shall inform the bidders in
writing within five working days what portions of the bid will be disclosed. The bids shall be
open to inspection ag sct forth in Section 1-301.01 (Release of Information Regarding Bid
Results) subject to any continuing prohibition on the disclosure of confidential data.

3-202.12 Mistakes in Bids
3-202.12.1 General Provision

Correction or withdrawal of a bid because of an madvertent, nonjudgmental mistake in the
bid requires careful consideration 1o protect the integnty of the competitive bidding system
and to assure fairness, T the mistake 1s altribulable (o an error n judgment, the ld may not
be corrected.

Bid correction or withdrawal by reason of a nonjudgmental mistake is permissible, but only
to the extent it is not contrary to the interest of the State or the fair treatment of other bidders.

3-202.12.2 Mistukes Discovered Before Opening,

A bidder may correet mistakes discovered before the time and date sct for bid opening by
withdrawing or correcting the bid as provided in Scction 3-202.09 (Pre-Opening
Modification or Withdrawal of Bids).

3-202.12.3 Confirmation of 13id

When the Procurement Officer knows or has reason o conclude thal a mistake has been
made, such officer should request the bidder to confirm the bid, Siluations in which
confirmation should be requested include obvious, apparent errors on the face of the id or a
bid unrcagonably lower than the other bids submitted. If the bidder alleges a mistake, the Ind
may be correeted or withdrawn if the conditions set forth in Subscctions 3-202.12.4 through
3-202.12.6 of this section arc met.
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3-202.12.4 Mistakes Discovered Afler Bid Opening But Before Award

''his subscetion sets forth procedures to be applied in three siluations described herein in
which mistakes in bids are discovered after the time and date set for bid opening but before
awird.

3-202.12.4.1 Minor Inlormalities

Minor informalitics are matters ol form rvather than substance evident rom the bid
document, or insignificant mistakes that can be waived or corrected withoul prejudice 1o
other bidders; that is, the cffect on price, quaniity, quality, delivery, or contractual
conditions is negligible. The Procurement Officer shall waive such informalities or allow
the bidder w correct them depending on which is in the best interest of the State. Examples
include the failure of a bidder to:

(1) return the number of signed bids required by the agency n the Invitation for IBid;

(b) sign the bid, but only if the unsigned bid is accompanied by other material indicating
the bidder’s intent to be bound; or,

(c) acknowledge receipl of an amendment to the Invitation lor Bid, but only if it Is clear
from the bid that; ihe bidder reecived the amendment and intended to be bound by its
terms; or, the amendment involved had a negligible effect on price, guantity, quality, or
delivery.

3-202.12.4.2 Mistakes Where Intended Correct Bid is Evident

T{ the mistake and the intended correct bid are clearly cvident on the bid document, the bid
shall be corrected on the intended correct bid and may not be withdrawn, Examples of
mistakes that may be clearly evident on the bid document arc typopraphical errors, emors in
exiending unit prices, and arithmetical errors.

3-202.12.4.3 Mistales Where Intended Correct Bid is Not Evident

A bidder may be permitled to withdraw a low bid if:

(a) a mistake is clearly evident on the bid document, but the intended corrcet bid is not
similarly evident; or,

(b) the bidder submits proof of evidentiary valuc which clearly and convineingly
demonstrates that a mistake was made.
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3-202.12.5 Mistalees in Bids Discovered Alter Award

Mistakes shall not be correcled aller award of the contract exeept where the PSCRB or the
Ageney Head makes a written determination that it would be unconscionable nol to allow the
mistake to be corrected.

3-202.12.6 Determinations Required

When a bid 13 corrceted or withdrawn, or comection or withdrawal is denied, under
Subsections 3-202.12.4 or 3-202.12.5 of this section, the Procurement Officer or the Agency
ITead shall prepare a written determination showing that the relief was granted or denied in
accordance with (hese regpulations, cxcept that the Procurement Officer shall approve the
determination required under Subscction 3-202.12.4.1 as 1o munor informalities. The wrillen
determination shall become a part of the agency’s procurement (ile.

3-202.13 Bid Evaluation and Award
3-202.13.1 General

The contract is to bhe awarded to the lowest responsible bidder whose bid meets the
requitements and  criteria set forth in the lavitation for Bid, See Section 3-202(p)
(Competitive Scaled Bidding, Award) ol these regulations. ‘the Invitation [or Bid shall sct
forth the requirements and criteria which will be used to determine the lowest responsive
hidder. No bids shall be evaluated for any requirement o criterion that is not disclosed in the
Tnvitation for Bid.

3-202.13.2 Serviee/Fnd Product Acceptability
The Invitation for Bid shall sct forth any evaluation criterion 0 be used in determining
acceptability. T may require the submission of descriptive literature, leehnical data, or other

material. Tt may also provide {or accomplishing any of the following prior to award:

(a) inspection or testing ol a product prior to award for such charactenstics as quality or
workmanship;

(1) cxamination of such elemenis as uppearance, {inish, taste, or feel; and/or,

(¢} other cxaminations to determine whether it conlorms with any other purchase description
requiremcnts.

The acceptabilily evaluation is not conducted for the purpose of determining whether one
bidder’s ilem is superior to another but only to determine that a bidder’s offering is
acecptable as set forth in the Invitation for Bid. Any bidder’s olTering which docs not meet
the acceptability requirements shall be rejeeted as non-responsive.
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3-202.13.3 Determination of Lowest Bidder

liollowing determination of acceptability us sct forth in Subsection 3-202.13.2 (Scrvice/Fnd
Product Acceplahility), if determination ol aceeptability is required, bids will be cvaluated Lo
determine which bidder offers the lowest cost (o the State in accordance with the evaluation
critcria set forth in the Invitation for Bid. Only objectively measurable eriteria which are set
forth in the Invitation [or Bid shall be applied in determining the lowest bidder.

Examplcs of such eriteria include, but are not limiled {0, guarantced buy back and owncrship
or life-ovele cost formulas. Bvaluation factors need not be precise predictors ol actual future
costs, but to the extent possible such cvaluation factors shall be reasonable estimales based
upon information the State has available concerning future use, and shalt treat all bids
equitably.

3-202.13.4 Restrictions

Nothing in this scetion shall be deemed to permit a contraclt award to a bidder submitling
more comprehensive services than that desiphated in the Tnvitation for Bid if such bidder 13
nol also the lowest bidder as determined under Subsection 3-202.13.3 (Determination of
Lowest Bidder) of this seetion, Further, ncgotiations are not permitted with any bidder.

3-202.14 Low Tic Bids
3-202.14.1 Definition

Low tic bids are low responsive bids from responsible bidders that are identical in price,
including cash discounts olfered for prompt payment, and which meet all the requirements
and criteria set forth in the Invitation for Bid.

3-202.14.2 Award

The prime criterion for making an award where tic bids are involved shall be in compliance
with Mississippt Code Annotated §§ 31-7-15(1) and 31-7-47 (1972, as amended), Z.e., thul
resident vendors shall be given prelerence over nonresident vendors. An award shall not be
made by drawing lots, cxeept as set (orth below, or by dividing business among, identical
bidders. Tn the discretion of the Agency Head, award shall be made in any permissible
manner that will discourage tie bids. 10 no pormissible method will be effective in
discouraging lie bids, and a written determination 1s madc so stating, award may be made by
drawing lots. In such case, those bidders involved shall be invited to attend the procedure.

3-202.14.3 Records of 'Tic Bids

Records should be made of all Tnvitation for Bid on which tie ads arc reecived showimng at
least the following information:

(a) the identification number of the Invitation for Bud;
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(b) the service; and,

(¢} a listing of all hidders and the prices submitted.

A copy of cach such record shall be sent to the PSCRE,
3-202.15 Documentation of Award

Following award, a record showing the basis for determining the suceessful bidder shall be
made a part ol the ageney’s procurement (ile.

3-202.16 Publicizing Award

Written notice of award shall be sent 10 the suceessful bidder. Nolice ol award shall be made
available to the public.

3-202.17 Multi-Step Scaled Bidding
3-202.17.1 Definition
Multi-step sealed bidding is a two-phase process comsisting of the following:

(a) First phase — a technical phase composed of one or more steps in which bidders submit
unpriced technical offers Lo be evaluated by the Stale; and,

(h) Second phase — in which those bidders whose technical offers are determined Lo be
acceplable during the first phase have their price bids considered.

Multi-step bidding is designed (o obtain the benefits of compelitive scaled bidding by the
awarding ol a contract to the Jowest responsive, responsible bidder and at the same time
obtain the benelits of the competitive sealed proposals procedure through the solicitation of
technical oflers and the conduct of discussions o evaluate and determine the acceptability of
technical offers.

3-202.17.2 Conditions for Use
The multi-step sealed hidding method may be used when it 1s not practical to prepare mitially
a delinitive purchase description which will he suitable to permil an award based on price.

Mulli-step scaled bidding may, thervefore, be used when it is considered desirable:

(2) lo invile and cvaluate technical offers to determine their acceptability to fulfill the
purchase description requirements;

(b) to conduct discussions for the purposes of facitituting understanding of the lechnical offer

and purchase description requirements and, where appropriate, obtain supplemental
information, permit amendments of technical offers, or amend the purchase description,
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(&) to accomplish subsections (1) and {b) of this section prior o soliciting priced bidy; and,

(d) o award the contract to the lowest responsive and responsible bidder in accordance with
the competitive sealed bidding procedurcs.

3-202.18 Pre-Bid Conferences in Malti-Step Sealed Bidding

Prior to the submission of unpriced technical offers, a pre-bid conference as contemplated by
Section 3-202.07 (Pre-Bid Conferences) may be conducted by the Procurement Officer. ‘The
Procurement Officer may also hold a conference ol all potontial bidders in accordance with
Scction 3-202.07 al any {ime duting the evaluation of the unpriced technical offers.

3-202.19 Procedurc for Phase One of Multi-Step Scaled Bidding
3-202.1%.1 Form
Multi-step sealed biding shall be initiated by isswance of an Invitation for Bid in the form
required by Section 3-202.03 (The lavitation for Bid), except as hereinafter provided. In
addition to the requirements set forth in Section 3-202.03, the multi-step sealed bid shall
state:

() that unpriced technical offers are requested;

(1) whether priced bids are to be submilted at the same time as unpriced technical offers (if
they are, such priced bids shall be submilled 1 a separate sealed envelope);

(c} that it is u multi-sicp scaled bid procurement, und priced bids will be considered only in
the second phase and only from those bidders whose unpriced technical olfers are found
acceptable in the hirst phasc:

(d) the criteria to be used in the evaluation of the unpriced eehmcal offers;

(¢) that the State, to the extent the Procurcment Officer finds necessary, may conduct oral or
written discussions of the unpriced technical offers;

() that bidders may designate those portions of the unpriced technical offers which contain
trade scerels or other proprietary data which arc to remain confidential, subject to
Mississippi Code Annotated §§ 25-61-9 and 7-23-1 (1972, as amended); and,

() that the item being procured shall be furnished in accordance with the bidder’s technical

offer as found to be linally acceptable and shall mect the requirements of the Invitation
for Bid.
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3-202.19.2 Amendments to the Invitation for Bid

After receipt of unpriced technical ollers, amendments to the Lnvitation for Bid shall be
distributed only to bidders who submitted unpriced tcchnical offers, and they shall be
permitted to submit new unpriced technical offers or to amend those already submitted.

If, in the opinion of the Procurement Qfficer, a contemplated amendment will significantly
change the nature of the procurement, the Invitation for Bid shall be canceled in accordance
with Scction 3-301.04 (Cancellation of Solicitation; Rejection of «ll Bids or Proposals) and a
new Invitation for Bid issued.

3-202.19.3 Reeeipt and Handling of Unpriced Technieal Offers

Unpriced technical offers shall not be opened publicly but shall be opened in [ront of two or
more ageney procurcment officials. Subject to the provisions ol the Mississippi Public
Records Act, Mississippi Code Annotated §§ 25-61-1 ef seq. (1972, as amended), such offers
shall not be disclosed to unauthorized persons. Bidders may request nondisclosure ol irade
secrels and other proprictary data identified in writing,

3-202.19.4 Lvaluations of Unpriced Technical Offers

The unpriced technical ollers submitted by bidders shall be evaluated solely in accordance
with the criteria sel {orth in the Invitation for Bid. The unpriced technical offers shall be
cateporized as:

(a) acceptable;
(b) potentially acceptable — that is, reasonably susceptible of being made acceplable; or,
(c) unacceptable.

The Procurement Offeer shall reeord in writing the basis for finding an offer unacceptable
and make 16 parl ol the ageney procurement file, ‘The Procurement Officer may then mitiale
Phase Two of the procedure 1[, in the Procurcment Officer’s opinion, there are sullicient
acceptable unpriced technical ollers to assure effcetive priec competition in the second phase
without technical discussions. T the Procurement Officer finds that there are not sufficient
acceptable unpriced technical offers; he shall issue an amendment to the lnvitation for I3d or
cnpage in technical discusstons as sel lorth in Subsection 3-202.19.5 below.

3-202.19.5 Unpriced Technical Offers — General Discussion

The Procurement Officer may conduct discussions with any bidder who submit an aceeptable
or polentially acceptable technical offer. During the course of such discussions, ihe
Procurement Officer shall not disclose any information derived from one unpriced technical
offer to any other hidder., Once discussions are begun, any idder who has not been notified
that its offer has been found unacceptable may submil supplemental information amending
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its technical ofTer al any tme until the closing date established by the Procurement Officer,
Such submission may be made al the request of the Procurement Officer or upon the bidder’s
own initiative. The Procurement Oflicer shall keep a record of the date, place, and purposc of
any such meeting and those atlending and make it part of the agency procurement file.
3-202.19.6 Notice of Unaceeptable Unpriced Technieal Offer
When the Procurcment Officer determines a bidder’s unpriced technical offer to be
unacceptable, such offeror shall not be afforded an additional opportunity to supplement. the
offer.

3-202.20 Frocedure for Phase Two of Malti-Step Sealed Bidding
3-202.20.1 Initiation

Upon completion ol Phase One, the Procurement Officer shall either:

(a) open priced bids submitted in Phase One (if priced bids were required to be submitted)
from bidders whose unpriced technical offers were found to be acceplable; or,

(b} invite each acceptable hidder to submit a priced bid, if priced bids were not submitted.
3-202.2(1.2 Conduct of Phase Two
Phasc T'wo shall be conducted as any other compettive scaled bid procurcment except:

(1) no public notice need be given of this invitalion 1o submit priced bids because such notice
was previously given;

(b} after award, the unpriced technical offer of the successful bidder shall be disclosed as
follows:

1) the Procurement Officer shall examine written requests of confidentiahty for trade
secrets and proprietary dala in the tochnical offer of such bidder 1o determine the
validity of any such requests;

]
—

if the partics do not agree as 1o the disclosure of data, the Procurement Officer shall
inform the bidder in writing what portions ol the unpriced technical offer will be
discloscd, in which case the bidder may withdraw Ins offer in order to protect the
trade secret or proprictary data;

3} unless withdrawn, such technical offer shall be open Lo public inspection subject to

any continuing prohibition on the disclosure of confidential data in accordance with
Mississippl Code Ammotated §§ 25-61-92 and 79-23-1 (1972, as amended);

PECRE Rules and Regulations Mayal Page 34 TilTewtive Tale 2/13/2014



(¢) unpriced technical offers of bidders who are not awarded the contract shall not be open to
public inspeetion unless the Agency Head determines in writing that public inspection of
such oflers 15 cssential to assure conlidence in the integrity of the procurcment process;
provided, however, that the provisions ol Subsection 3-202.20.2(b) of this scction shall
apply with respect to the possible discloswre of trade scerets and proprietary data,

‘The provisions of this scetion regarding disclosure and nondisclosure are subject to the
provisions of the Mississippi Public Records Act, Mississippt Code Annolated §§ 25-01-1 ef
seq. (1972, as amended).

Note: The obligation io keep data confidential is not intended to create any liability that
would not otherwise exist under state law.

3-202.21 Misiakes During Multi-Step Sealed Bidding

Mistakes may be corrected or bids may be withdrawn during Phase One at any lime. During
Phase Two, mistakes may be corrected or withdrawal permiited in accordance with Section 3«
202.12 (Mistakes in Bids).

3203 COMPETITIVE SEALED PROPOSALS
3-203.01 General Provisions

(2) Conditions for Use; When, under regulations approved by the PSCRB, the Agency Head
determines that the use ol competitive sealed bidding s cither not practicable or not
advantageous to the State, a contruct may be entered into by competitive scaled proposals,

(1) Request for Proposal: Proposals shall be solicited through a Request {or Proposal,

(c) Public Notice: Adequate public notice of the Roquest for Proposal shall be given in the
same wumner as provided in Section 3-202.01(c) and 3-202.06 (Competitive Scaled
Bidding, P'ublic Notice).

() Receipt of Proposals: Proposals shall be opened so as to avoid disclosure ol contents to
competing offerors during the process of negoliation. The agency shall prepare and keep a
Rogister of Proposals which shall be open for public inspection after contract award. The
Register of Proposals shall indicate the name of all vendors submitting proposals.

(¢) Evaluation ¥Factors; The Request for Proposal shall stale the relative importance of pnice
and other cvaluation factors in terms of important, very Important, and critical.

{f) Discussions with Responsible Offerors and Revisions to Proposal: I provided in the
Requesi {or Proposal and as set forth in these regulations, discussions may be conducted
with responsible offerors who submit proposals determined to be reasonubly susceptible to
being selected for award. The discussions shall be for the purpose of clarilication Lo assure
[ult understanding of, and responsiveness to, the solicitution requirements, In conducting
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discussions, there shall be no disclosure ol any information derived [rom competing offers.
Offcrors should be accorded fair and equal treatment with respect Lo any opportunity for
discussion. Revision of proposals may be permitled alter submissions and prior to award
lor the purpose of obtaining best and final offers,

(g) Award: Award shall be made to the responsible offeror whose proposal is determined in
wriling 1o be the most advantageous o the State taking into consideration price and the

evaluation faclors sct forth in the Request for Proposal. No other factors or criteria shall be
used in the evaluation.

3-203.02 Application

Ihe provisions of (his scetion apply 1o every procurcment of personal or professional services
made by competitive scaled proposals,

3-203.03 Conditions for Use of Competitive Scaled Proposals
3-203.03.1 “Practicable” Distinguished from “Advantageous™

As used in Section 3-203.01 (Competitive Sealed Proposals, Conditions for Usc), the words
“practicable” and “advanlugeous™ arc to be given ordinary dictionary meanings:

(2) practicable means whal may be accomplished or put into practical apphication; and,

(b) advantageous means a judgmental assessment of what is in the State’s best inlorest.

Competitive scaled bidding may be practicable but not necessarily advantageous; that is,
not in the State’s best interest.

3-203.03.2 General Discussion
If competitive sealed bidding is not practicable, competitive sealed proposals should be used.
If competitive sealed bidding is practicable, it must then be determined whether competitive
scalod bidding is advantageous. If competitive sealed bidding is determined not to be
advantageous, competilive scaled proposals should be used.

3-203.03.2.1 Flexibility vs, Finality

(1) Flexibility: ‘The key element in determining advantageousness is the need for

(lexibility vs. the need for finality. The competitive sealed proposals method differs

from competitive sealed bidding in that competitive sealed proposals:

1} permit discussions with competing offerors and changes in their proposals including
price; and,

2) allow comparative judgmental cvaluations o be made when selecting among
acceptable proposals for award of the contract.
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(b) Finality: Another important difference between competitive sealed proposals and
compelilive scaled bidding is the finality ol initial offers. Under competitive scaled
proposals, allerations in the nature of a proposal and in prices may be made after
proposals are opened, Such changes are not allowed under competitive sealed bidding
(except to the extent allowed in the first phase o multi-step scaled bidding). Therelore,
unless it is anticipated that a contract can be awarded solely on the basis of information
submitted by bidders at the time of opening, competitive scaled bidding is neither
practicable nor advantageous.

3-203.03.2.2 Evaluation Factors

Another consideration concems the type of cvaluations needed afler offers are received.
Where cvaluation factors involve the relative abilities of oflerors to perform, including
degrees of technical or professional expericnee or expertise, use ol competitive sealed
proposals is the appropriate procurement method. Additionally, use ol competitive sealed
proposals is appropriate where the type of need to be satisfied involves weighing artistic
and aesthelic values to the extent that price is a sceondary consideralion. Finally, where the
fypes of services to be performed may require the use of comparative judpmental
evalualions to cvaluate them adequately, use of compctitive sealed proposals is the
appropriale method.

3-203.03.3 When Competitive Sealed Bidding is Not Practicable

Competitive sealed hidding is not practicable unless the nalure of the procurement permits
award t0 a low bidder who agrees by its bid to perform without condition or reservation in
accordance with the purchase description, delivery or performance schedule, and all other
terms and conditions of the Invitalion for Bid, 'actors 10 he considered in determiming
whether competitive sealed bidding 1s or 18 not practicable include:

(1) whether the contract needs 1o be other than a fixed-price type;

(b) whether oral or written discussions may need 1o be conducted with olferors concerning
technical and price aspects of their proposal;

(¢) whether olferors may nced to be afforded the opportunity to revise their proposal
including price;

(d) whether award may need 1o be based upon o comparalive cvaluation as stated n the
Request for Proposal of diftering price, quality, and coniractual factors in order Lo
determine the most advantageous offering to the State (quality factors include techmcal

and performance capability and the content of the technical proposal); and,

(&) whether the primary consideration in determimng award may not be price.
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3-203.03.4 When Competitive Sealed Bidding is Not Advantageous

A determination may be made to use competitive scaled proposals if it is determined that it is
pot advantageous Lo the State, cven though practicable, to use competitive sealed bidding.
Factors to be considered in determining whether competitive scaled bidding 18 not
advantageous include:

(a) if prior procurements indicate that competitive sealed proposals may result in more
beneficial contracts {or the State; and,

(b) whether the factors listed in Subscctions 3-203.03.3(h) through (d) of this section are
desirable in conducting a procurcment rather than necessary; 10 they arc, then such factors
mav be used 1o support a determination that competitive scaled bidding is not
advantageous,

Note: The following is offered as an example of circumstances when formal competitive
sealed bidding iy “practicable” but not “advantageous.”

It could be “practicable” 1o invite competitive sealed bids on a functional
specification prepared by the Stale for services that are highly specialized such as
producing job classifications; however, the contract award would likely hetler serve
the State’s interest if it were made on the buxis of the most advanfageous proposal
rather than the fowest responsive and responyible bidder. For this reason, i would
not e advantageous” to the State o lake competitive sealed bids, that is, the
Sterte’s specification could conceivably vesull in an acceplable product, but another
could have been oblained more cconomically and i form that would better serve
the needs of the State. Competitive sealed proposals would also afford the
opportunity to discusy design characteristics with the offerors ay the discussions
procecded,

3-203.03.5 Determinations to be Made Belore Competitive Sealed Preposals May Be
Utilized

Belore & contract may be entered into by compctitive scaled proposals, the Agency Head
shall muke the following determinations:

() that compelitive scaled bidding is either not practicable or not advantageous (o the State;
{b) that the agency does not have the personnel or resources to perform the services requuired
under the proposed contract, or that the services can be performed more cconomically by

somecone other than state l‘)Ci‘HOl‘]l’lCl;

(¢} the nature of the relationship to be established between the using agency and the
contractor of the proposed contract; and,
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(d) that the using apency has developed and fully intends to implement a wrillen plan for
wiihizing such services which will be included in the contractual statement of work.

3-203.04 Content of the Request for Proposal

3-203.04.1 Preparation of the Request for Proposal

The Request for Proposal shall be prepared in accordance with Scetion 3-203.03 (Conditions

for Use of Competitive Sealed Proposals) regarding Invitation for BBid provided that it shall

also include:

(a) a statement that discussions may be conducted with ollerors who submit proposals
determined to be reasonably susceptible of being selected lor award, but that proposals
may be accepted without such discussions; and,

(b) a statement of when and how price should be submitted.

3-203.04.2 Form of the Request for Proposal

The Request lor Proposal shall be in the form specified by the Procurement Ollicer and
comtain af least the following information:

(a) type of services requored;

(k) a description of the work involved,

{¢) an cstimate of when and for how fong the services will be required,

{d) the type of contract to be used;

(e) u date by which proposals for the performance of the services shall be submitled;

(I} a stalement that the proposals shall be in writing;

(2} a statement that offerors may designate those portions of the proposals which contain
trade secrels or other proprielary data which may remain confidential in accordance with
Mississippl Code Annotaled §§ 25-61-9 and 79-23-1 (1972, as amended);

(h) a statement of minimum information that the proposal shall contain, including:

(1) the name of the offeror, the location of the olTeror’s primeipal place of business and, if
dilferent, the place of performance of the proposed contract;

(2) the age of the offeror’s business and average number of employees over a previous
period of time, as specilied 1 the Request for Proposal;
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(3) the abilities, qualiltcations, and experience of all persons who would be assigned to
provide the required services;

(4} a listing of other contracts under which services similar in scope, sive, or discipline (o
the required serviees were performed or undertaken within a previous period ol Gme,

as specificd in the Request for Proposal; and,

(5) a plan giving as mueh details as is practical cxplaining how the services will be
performed.

(1) the factors to be used in the cvalvation and sclection process and their relative
importance. (See Appendix B [or sample Request for Proposal.)

3-203.05 Proposal Preparation Time

Proposal preparation time shall be set to provide offerors a reasonable time to preparc their
proposals,

3-203.06 Form of Proposal

'The manner in which proposals are to be submitled, including any [orms {0 be wsed, may be
included as part of the Request for Proposal.

3-203.07 Public Natice

Pubhe notee shall be given by distributing the Request for Proposal in the same manner
provided for distnbuling an Invitation for Bid vader Section 3-202.06 (Public Notice).

3-203.08 Pre-proposal Conferenees

Pre-proposal conferences may be conducted 1 accordance with Section 3-202.07 (Pre-Bid
Conferences). Any such conference should be held prior o submission of initial proposals.

3-203.09 Amendments to Requests for Proposals

Amendments to Requests for Proposals may be made in accordance with Section 3-202.08
(Amendments to Invitations for Bids) prior to submission of proposals. Alter submission of
proposals, amendments may be made in accordance with Section 3-202.19.2 (Procedure for
Phase-Onc of Multi-Step Scaled Bidding, Amendments to the Invitation for Bid).

3-203.10 Modification or Withdrawal of Proposals
Proposals may be modified or withdrawn prior (o the established due date in accordanec with
Scction 3-202.09 (Pre-Opening Modification or Withdrawal of Bids). For the purposes of this

scetion and Scction 3-203.11 (Late Proposals, Late Withdrawals, and Lale Modilications)
helow, the established due date is cither the time and date announced for receipt of proposals or
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receipl of modilications to proposals, if any; or if discussions have begun, it 15 the time and
date by which best and final offers must be submitted, provided that only oflferors whao
submitted timely proposals may submit best and final offers,

3-203.11 Late Proposals, Late Withdrawals, and Late Modifications

Any proposal, withdrawal, or modification received alter the cstablished due date is late, See
Scction 3-203.10 (Modification or Withdrawal of Proposals) {or the definition of “established
due date.” Any proposal, withdrawal, or modilication not reecived at the place designated for
rcecipt of proposals is late. Late proposals, withdrawals, or modifications may only be
considered in accordance with Section 3-202.10 (Tate Pids, Latc Withdrawals, and Late
Madifications).

3-203.12 Reccipt and Registration of Proposals
Proposals shall not be opened publicly but shall be opened in the presence of two or more
agency olficials. Proposals and modifications shall be date-stamped or time/date-stamped upon

receipl and held in a seeure place until the established due dale.

Afier the dale established for reccipt of proposals, a Register of Proposals shall be prepared by
the Procurement CHTicer which shall include for all proposals:

(a) the name of each olleror;
(b) the number of modifications received, 1 any; and,
{¢) a description sufficient to identify the service offered.
‘The Register of Proposals shall be open to public mspection only alter award of the contract.
Proposals and modifications shall be shown only 10 personnel having a legitimate interest in
them.,
3-203.12.1 Requests for Nondisclosure of Data
I the olleror selected [or award has requested in writing the nondisclosure of rade secrets
and other propriefary data so identificd, the Procurement Officer shall examine the request in
the proposal to determine its validity prior to cntering negotiations. If the parties do not agree
as to the disclosure of dala in the coniract, the Agency Head shall inform the offeror m

writing what portion of the proposal will be disclosed and that unless the offeror withdraws
the proposal, the proposal will be so disclosed.
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3-203.13 Kvaluation of Proposals
3-203.13.1 Evaluation Factors in the Request for Proposal

The Request for Proposal shall state alt ol the evaluation factors, including price, and their
relative importance,

3-203.13.2 Evaluation

‘The evaluation shall be based on the evaluation factors set (orth in the Reyuest (or Proposal.

Numerical rating svstems may be used but are not required. Factors not specilied in the

Request for Proposal shall not be considered. The following factors shall be listed and shall

be considered in conducting the cvaluation. The relative importance ol these und other

factors will vary according to the type of services being procured, The mmimum factors are:

(&) the plan [or performing the required services;

(h) ability Lo perform the serviecs as reflected by technical training and educalion, general
experience, speciiic cxpericnce in providing the required services, and the qualilications

and abilities ol personmel proposed to be assigned to perform the services;

(¢) the personnel, equipment, and [acilibics 1o perform the services currently available or
demonstrated to be made available al the time of contracting;

(d} a reeord of past performance of similar work; and,
(¢} pricc.
3-203.13.3 Classifying Proposals

For the purpose ol conducting discussions under Section 3-203.14 (Proposal Thscussions
with Tndividual Offerors) below, proposals shall be initially be classified as:

(1) acceplable;

(h) potentially acceptable (that i, reasonable susceplible of being made acceptable); or,

(¢) unacceptable,

Offerors whose proposals are unacceptable shall be sent written noufication promptly. The

noiilication should statc their proposal was deemed unacceptable and should melude a
specific reason or reasons for it being declared unaceeptable,
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3-203.14 Proposal Discussions with Individual Offerors
3-203.14.1 “Ofterors” Defined

For the purposes of Section 3-203.01(f) (Competitive Scaled Proposals, Discussion with
Responsible Offerors and Revisions to Proposals) and this scetion, the term “olfcrors™
includes only those businesses submitting proposals thal are acceptable or potentially
acceptable, The term does not include businesses which submitted unaceeptable proposals.

3-203,14.2 Purposes of Discussions
Discussions may be held to:
() promote understanding of the Stule’s requirements and the offeror’s proposals;

() [acilitate arriving at a contract that will be most advantageous (o the State taking mto
consideration price and the other evaluation factors set forth in the Request for Proposal;
and,

(¢) determine in greater detail such offeror’s qualifications.
3-203.14.3 Conduct of Discussions

Offerors shall be accorded fair and equal treadment with respect to any opportunity for
discussions and revisions of proposals. The Procurement Officer should establish procedures
and schedules for conducting discussions. If, during discussions, thers is a need lor any
substantial clarification of or change in the Request lor Proposal, the Request for Proposal
shall be amended to incorporate such clarification or change. Auction techniques (revealing
ome ofleror’s price to another) and/or disclosure of any information derived from competing
proposals are prohibited. Any substantial oral clarification ol a proposal shall be reduced to
writing by the offeror. The Procurement Officer shall keep a record of the date, place, und
purpose of mectings and those atlending and place same in the agency’s procurement file.

3-203.14.4 Best and Final Offers

If allowed by (he Request for Proposal and if nccessary for proper cvaluation, the
Procurement OdTicer shall establish a common date and time for the submission of best and
final offers. Rest and fnai offers shall be submitled only once; provided, however, the
Ageney 1lead may make a written determination that it is in the State’s best interest to
conduct additional discussions or change the Stale’s requirements and require another
submission of best and finad olfers. Otherwise, no discussion of or changes in the best and
[inal offers shall be allowed prior 1o award, Offcrors shall also be mformed that i they do not
submil a notice of withdrawal or another best and final offer, thetr immediate previous oller
will be construed as their best and final olTer.
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3-203.15 Mistakes in Proposals
3-203.15.1 Modification or Withdrawal of P'roposals

Proposals may be moditicd or withdrawn as provided in Scction 3-203.10 (Modificaton or
Withdrawal of Proposals).

3-203.15.2 Counfirmation of Proposal

When the Procurement OlTicer knows or has reason to conclude belore award that a mistake
has been made in a proposal, such offices should request the olferor to confirm that the
proposal is correct. If the ofleror alleges mistake, the proposal may be corrected if the
conditions sct forth in Subsection 3-203.15.3 throuph 3-203.15.5 below arc met,

3-203.15.3 Mistakes Discovered after Receipt of Proposals but Before Award

This subscetion sets forth procedures to be applied in four situations in which mistakes in
proposals arc discovered after receipl ol proposals but before award:

(1) During Discussions, Prior to Best and Final Offers: Once discussions are commenced
with any offeror or after best and final olfers arc requested, any offeror may (recly correct
any mistake by modifying or withdrawing the proposal until the time and date sct for
receipt ol best and (inal offers;

(b) Minor Informalitics: Minor informalities, untess otherwise corrected by an offeror as
provided in this section, shall be treated as they are under competitive scaled bidding. Sce
Scetion 3-202.12.4 (a) (Mistakes in Bids, Mistakes Discovered Alter Opening But Belorve
Award).

(¢) Correction of Mistales; 1 discussions arc not held or if the best and final offers upon
which award will be made have been reecived, mistakes may be corrected and the
mtended correet offer considered only

(1} the mistake and the intended correct ofler are clearly evident on the face of the
proposal; or,

(2) the mistake is not clearly evident on the face of the proposal, but the offeror submits
proof of evidentiary value which clearly and convincingly demonstrates both the
cxistence ol a mistuke and the lotended correct offer, and such correction would not
be contrary to the [air and cqual tecatment of other ollerors,

(d) Withdrawal of Proposals: T( discussions arc not held or if the best and final offers upon

which award will be made have been received, the offeror may be permiited to withdraw
the proposal 1(;
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(1) the mistake is clearly evident on the (ace of the proposal and the intended correct
oller 1s not;

(2} the olleror submits proof of evidentiwry value which clearly and convincngly
demonsirales that a mistake was made but does not detmonstrate the intended correct
offer; or,

(3) the offeror submils prool of cvidentiary value which clearly and convincingly
demonstrates the intended correet offer but to allow correction would be contrary 1o
the fair and equad treatment ol the other offerors.

3-203.15.4 Mistakes Discovered After Award

Mistakes shall not be corrected alier award of the contract except when the Ageney Head
finds it would be unconscionahle not 10 allow the mistake to be corrected.

3-203.15.5 Determinations Required

When a proposal is corrected or withdrawn, ot correction or withdrawal is demed under
Subsections 3-203.15.3(b). (¢), (d), or 3-203.15.4, a written determination shall be prepared
and maintained in the apency procurement file showing that relief was granted or denied in
accordance with these repulations. The Agency Head shall prepare the determination, excepl
under Subsection 3-203.15.3(b), the determination may be prepared by the Procurement
Officer.

3-203.16 Award

The Procurement Officer shall make a written determination showing the basis on which the
award was found to be most advantageous 1o the State based on the factors sct forth in the
Request for Proposal.

3-203.17 Publicizing Awards

Written nolice ol award shall be sent to the successiul offeror. Notice of award shall be made
available to all participating offcrors and the public.

3-204 SMALL PURCITASES

Any procurement not exceeding $100,000 may be made in accordance with small purchasc
procedures provided herein, Procurement requirements shall neither be artificially divided nor
shall the extent of the service required be underestimated so as to constitute a smalt purchase
under this section.

3-204.01 Application

This section applics to procurements for personal scrvice of $100,000 or less.
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3-204.02 Authority 1o Make Small Purchases
3-204.02.1 Amount
The Purchasing Agency may use this Regulation if the procurement (or services 13 1o be
$100.000 or less, T these methods arc not used, the other methods of souwrce selection
provided in Section 3-201 (Methods of Souree Sclection) shall apply.
3-204.02.2 Available from Onc Source Only
If the service s available from only one source, the sole-source procurement method sel forth
in Scction 3-205 (Sole-Source Procurement) of these regulations shall be used unless the
procurcment is a small purchase as specilied m Subscetion 3-204.04 of this section.
3-204.02.3 Division of Requirements
Procurcment specifications shall not be artificially divided to avoid using the other source
sclection methods set forth in Section 3-201 (Methods of Source Scleetion). Generally, there
should only be one contract within an agency per vendor for a particular scrvice type.
3-204.03 Small Purchases of Services Greater than $50,000, Not Exceeding $100,0¢01
3-204.03.1 'rocedure
Insofar as it is practical [or small purchascs of services greater than $50,000 and not
exceeding $3100,000, no less than three (3) sources shall be solicited to submil written
responses that are recorded and placed m the procurcment file, Written responses must be
cither sipned on letterhead or otherwise identifiable to be valid, Written responses shall, al a
minimum, contain the following information:
(a) a statement of price;
(b terms of the agreement;
(¢) description of services offered by the contractor to the agency; und,
(d) name, address and telephone number of the offeror.
If this method is used, award shall be made to the business offering the lowest and hest bid or
proposal. In the event three wrillen vesponscs arc not obtained, the agency shall mclude a
memo to the procurement file explaiming why this was not accomplished.

3-204.03.2 Records

The names ol the entities submitting quotations and the date and amount of each quotation
shall be recorded and maintained as a public record.
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3-204.04 Small 'urchascs of $50,000 or Less

The Agency 1lead shall adopt operational procedures for making small purchases of $30,000 or
less. Such operational procedures shall provide for obtaining adequate and reasonable
competition and for making records o properly account for [unds and to facilitate auditing ol
the Purchasing Agcncy. No approval by the PSCRB 15 required {or these pucchascs.

3-205 SOLE-SOURCE PROCUREMENT

A contract may be awarded for contracts without competition when the Agency TTead deternines
in writing that there is only one source [or the required scrvice.

3-205.01 Application

'The provisions herein apply 1o all sole-source procurcmcents unless emergency conditions exist
as defined in Section 3-206 (Fmergency Procurement).

3-205.02 Conditions lor Use of Sole-Source Procurement

Solc-source procurcinent is not permissible unless a requarement 1s available from only a single
supplict. The determination as to whether a procurement shall be madce as a sole-source shall
be made and approved by the Agency Lead. Such determination and the basis therefor shall be
in writing. The Ageney Head may specify the application of such determination and the
duration ol its effectivencss. In cascs of reasonable doubt, competition shall be solicited. Any
request by an agency that a procurcmoent be restricted to one potential contractor shall be
accompanied by an explunation as to why no other will be suitable or acceptable 1o meet the
need,

3-205.03 Negotiation in Sole-Source I'rocurement

‘The Apency lead shall conduct negotialions, as appropriale, as o price, delivery, and terms, 11
the contract amount is preater than $100.000, the contracts must still be forwarded to the
PSCRD for approval prior to any services being rendered.

3206 EMERGENCY PROCUREMENT

Notwithstanding any other provision of these Regulations, the Apency [ead may make or
authorize others to make emergency procurcments under cmergency conditions as defined n
these regulations, provided thal such emergency procuremcnt shall be made with such
competition as is practicable under the circumstances. A written determination signhed by the
Ageney Head of the basis for the emergency and for the selection of the particular contractor
shall be included in the contract file, The term of an emergency contract shall not exceed one (1)
Yeur.
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3-206.01 Application

The provisions berein apply o every procurement made under emergency conditions that will
nol pormit other souree selection methods to be used.

3-2006.02 Definition of Emergency Conditions

The term “cmergency” shall mean any circumstances:

(1) caused by [lire, flood, explosion, storm, earthquake, epidemic, riot, insurrection; or,
(h) caused by an inherent defect due to delective construction; or,

(¢) when the immediate preservation of order or pubhic health is necessary by reason of
unforeseen emergency; or,

(d) when the restoration of a condition of usefulness ol any public building, equipment, road or
bridge appears advisable; or,

(¢} in the case of a public ulility when there is a failure of any machine or other things used
and useful in the generation, production ot distribution of elecinieity, water or natural gas ot

in the transportation or ireatment of sewage; or,

(1) when the delay incident Lo obtaining competitive bids could cause adverse impact upon the
poverning authority or agency, its employces or its citizens.

See Miss, Code Ann, § 31-7-1¢() {1972, as amended).

3-206.03 Scope of Emergency Procurement

Emergency procurement shali be limited to those services necessary 1o meet the emergency.
3-206.04 Authority to Make Kmergency Procurement

Any state agency may make an emergeney procurcment when an emergency condition arises
and the need cannot be mel through normal procurcment methods; provided, approval by the
Ageney Head shall be obtained prior (o the procurcment. The contract should be forwarded to
the PSCRE within 10 days ol execution lor SPAHRS processing, i the coniract amount is
greater than $100,000.

3-206.05 Source Sclection Methods

3-206.05.1 General

The procurcment procedure used shall be sclceted to ensure that the required scrvices are
procured in time to mect the emergency, bul with such competition as is practicable.
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3-206.05.2 After Unsuccessful Competitive Sealed Bidding

Competitive, scaled bidding is unsuccessful when bids received pursuant o an Invitation for
Bid arc unrcasonable. noncompeltitive, or the low bid excceds available funds as certified by
the appropriate fiscal officer, and time or other circumstances will not permit the
resolicilation of competitive sealed bids. Il emergency conditions exist after an unsuccesstul
atlempl to use competitive sealed bidding, an emergency procurement may be made.

3-206,06 Determination of Emergency Procurcment

The Procurement Officer shall make a written determination stating the basis of an emergency
procurement and lor the selection of the particular contractor. Such determination shall be
included 1n the contract justification.

3-207 PREAPTROVED VENDOR LISTS

Mississippi Code Annotated § 25-9-120 (1972, as amended) authorizes the PSCRB o, “cstablish
a preapproved list of providers of various persomal and professional services for set prices with
which stale agencics may contract without bidding or prior approval from the board.” 'The
PSCRB al ils discrction may exercise its awthorily and establish preapproved vendor hsts [or usc
by entities under PSCRB purview. The preapproved vendor lists shall be posted on the PSCRB
tab of the MSPR webpage at: http:/www.mspb.ms.gov. Use of the preapproved vendor lists 13
optional.

3-207.011 Procedure

The agency should locate the preapproved vendor list for the selected service in the region
where the service is to be provided. The agencey ks encouraged. but not required, to contact the
lowest bidder first. Once a vendor is selected, the ageney and the vendor should finalize the
negotiabfe terms and prepare a contracl. The ageney may usc a form contract for the scleeted
service drafted by the PSCRI3 and posted on the website. Use of the PSCREB form contract is
strictly optional. ‘The agency may submit a contract 1t preparcs as long as the contract adheres
Lo the required torms and conditions as stated in the IFB or RFP and the PSCREB form conbract.
Any addiional crms or change in non-negotiable levms, such as the scope of services, may
result in rejection of the contract.

3-207.02 Confract Approval

The apency should submil an unsigned contract along with a SPAHRS report and any other
required correspondence in the E-system.  ‘The PSCRB staff’ will review the contract for
compliance and will notify the agency il the contract meets the requiremenis for a staff
approval. 1T the requirements are not mel, the contract may require Board approval or it may be
rejected and the ageney will need 10 complele a procurement for the services. The agency
should submit the exccuted (signed) approved contract in the PSCRDB L-system within len (10}
business days ol recoipt of notice that the contract is approved.
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3-301 CANCELLATION OF INVITATIONS FOR BIDS OR REQUESTS FOR
PROPOSALS

An Tovitation for Bid, a Request for Proposal, or other solicitation may be canceled, or any or all
bids or proposals may be rejected in whole or in parl as may be specified in the solicitation,
when it is in the best interest of the State. The reasons shall be made part of the contract file,

3-301.01 Scope of this Regulation
The provisions herein shall govern the cancellation of any solicitations whether issued by the

State under compelitive sealed bidding, competitive sealed proposals or any other source
sclection method, and the rejection of bids or proposals m whole or 1 part,

3-301.02 Policy

Solicitations should only be issucd when there is a valid procurement need unless the
solicitation states thal it is for inlovmational purposes only, Preparing and distributing a
solicitation requires the expenditwre of time and funds. Businesses and other entitics likewise
incur expense in examining and responding (o solicitations. Accordingly, although issuance of
a solicitation doecs not compel award ol a contract, a solicitation is to be canceled only when
there arc compelling reasons to believe that the cancellation of the solicitation 15 m the btate’s
hest intercst.

3-301.03 Cancellation of Solicitation - Notice

VEach solicitation issucd by the State shall declare that the sohicitation may be canceled as
provided herein,

3-301.04 Cancellation of Solicitation; Rejection ol All Bids or Proposals

3-301.04.1 Prior to Opening

(1) As used in this section, “opening™ means the date sct for opening ol nds, receipt of
unpriced technical offers in multi-siep scaled bidding, or receipt of proposals in
competitive scaled proposals,

() Prior Lo opening, a solicitation may be canceled 1 whole or in part when the Agency
Head determines in writing that such action 15 n the State’s best interest for reasons
mcludimg, bul not limited to:

(1) the agency no longer requires the services;
(2} the agency no longer cun reasonably expect to fund the procurement; or,
(3) proposcd amendments to the solicitation would be of such magnitude that & new

solicitation s desirable.
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(¢) When a solicitation is canceled prior to opening, notice of cancellation shall be sent fo all
husinesses solicited,

(d) The notice of cancellation shall:
(1) identify the solicitation;
(2} briefly explain (the reason for cancellation; and,

(3) where appropriate, explain that an opporiunity will be piven to compete on any
resolicitation or any future procurement of similar serviecs.

3-301.04.2 After Opening-Trior to Award

(a) After opening but prior to award, all bids or proposals may be rejected in whole or in part
intcrost for reasons including, but not limited to:
(1) the services being procured are no longer required;

(2) umbiguous or otherwise inadequaice specifications were part of (he solicitation;

(3) the solicitation did not provide for consideration of all factors ol signilicance to the
buying entity;

(4) prices exceed avaifable funds and it would not be appropriate to adjust quantitics to
come within available funds:

(5) all otherwise aceeptable bids or proposals received arc at clearly unreasonuble prices;
or,

(6) there is reason (o believe that the bids or proposals may not have been independently
artived at in open competition, may have been collusive, or may have been submitied

in bad faith,

(1) A notice of rejection should be sent to all businesses that submitted bids or proposals, and
shall conform to Section 3-301.04.1(d).

3-301.04.3 After Opening — After Award
After opening and afler award, but prior to signing a contract, an award may be canceled
when the Agency Head determines in wriling that such action Is in the Stale’s best mterest

for reasons including, but not limited to:

() available funding for the contractual serviee has been discontimued,;
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() credible cvidence has been presented that the procurcment was Lanled; or,
(¢} the solicitation document allows the agency’s stated reason for cancellalion.
3-301.04.4 Documentation

The reasons for cancellation or rejection shall be made a part of the apency’s procurement
file and shall be available {or public inspection.

3-301.05 Rejection of Individual Bids or Proposals
3-301.05.1 Gzeneral
This scetion applies to rejections ol individual bids or proposals in whole or in part.
3-301.05.2 Notice in Solicitation

Fach solicitation issued by the Stale shall provide that any bid or proposal may be rejected in
whole or in part when in the best interest of the State.

3-301.03.3 Reasons lor Rejection

(2) Bids. As uscd in this scction, “bid™ meuans any offcr providing pricing submiitted in
compelitive sealed bidding or in the second phase of multi-step sealed bidding, and
includes submissions under Scetion 3-204 (Small Purchases), if no changes in olters arc
allowed after submission. Reasons for rejecting a bid include but are not limited to:

(1) the business that submilted the bid is non-responsible as determined under Section 3-
401.06 (Written Delermination of Non-responsibilily Required) of this chapter,

(2) the bid is non-responsive; (hat is, it docs not conform in all material respects to the
Invitation for Bid, see Section 3-202.13.2 (Bid Lvaluation and Award, Responsibility
and Responsiveness) of 1his chapler; or,

(3) the supply or service item offered in the bid is unacceptable by reason olits failure to
meel the requirements of the specifications or permissible alternates or other
acceplability eriteria set forth in the Tnvitation [or Bid. See Section 3-202.13.2 (Bid
Evaluation and Award, Product Acceptability).

(b) Proposals. As used in thig section, “proposal” means any offer submitted in response to
any solicitation for a proposal, including an offer under Section 3-204 (Small Purchases),
cxeept a bid as defined in Section 3-301.05.3(a). Unless (he solicitation states otherwise,
proposals nced not be unconditionally acecpted without alteration or correction, and the
staled requircments may be revised or clarified after proposals are submitted. 'This
flexibility must be considered in determining whether reasons exist for rejecting all or
any part of 4 proposal. Reasons for rejecting proposals include but are not limited to:
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(1) the business that submitted the proposal is non-responsible as deteemined under
Section 3-401 {Responsibility ol Bidders and Offerors);

{2) the proposal ultimately (that is, afler any opportunity has passed for allering or
clarilving (he proposal) fails to meet the annowiced requircments of the State in some
material respect; ot,

(3) the proposed price 1s clearly unrcasonable,
3-301.05.4 Notice of Rejection

Vendors that have submitted bids or proposals which are rejected shall be promptly notilied
of the rejection and the reasons therctor.

3-301.06 “All or None” Bids or Proposals

Only when provided by the solicitation may a bid or proposal limil aceeptance to the entive id
or proposal offering; otherwise, such bids or proposals shall be deemed to be non-responsive.
Il the bid or proposal is properly so limited, the ageney shall not reject part of such bid or
proposal and award on the remainder. “All or none” bids shall not be requested unless it is
determined that a multiple number of bidders can provide pricing on all items requested. If the
“all or nome” requirement limits the bidding to the point that only a single responsive bid is
received, the PSCRB will not approve the request unless ample justification is presenied.

3-301.07 Disposition of Bids or Proposals

When bids or proposals are rejected, or a solicitation canceled after bids or proposals are
reecived, the bids or proposals which have been opened shall be retained in the agency’s
procurcment file, or if unopened, returned to the bidders or ofTerors.

3-401 RESPONSIBILITY OF BIDDERS AND OFFERORS
3.404.01 General P'rovisions

(a) Determination of Non-responsibility: A written determination of non-responsibility of a
biclder or offeror shall be made. The unreasonable failure of a lmdder or offerer to promptly
supply information in commection with an inquiry with respect to responsibility may be
grounds for a determination of non-responsibility with respect to such bidder or offeror,

{h) Right of Nondisclosure: Information f{urnished by a bidder or ofleror pursuant to this
section shall not be disclosed outside of the office of the purchasing agency il so requested
by the bidder or offeror, except as might be required by Mississippi Code Annotated §§ 25-
61-1 et seq. (1972, as amended).
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3-401.02 Application
A determination of responsibilily or non-responsibility shall be made as provided herein,
3-401.03 Standards ol Responsibidity

3-401.03.1 Standards

Fuclors (o be considered in determining whether the standard of responsibility has been met
include whether a prospective contractor has:

(1) available the appropriate financtal, material, equipment, facility, and personmcl resources
and expertise, or the ability to obtain them, necessary to indicate its capabilily to mect all
contraciual requiremnonts;

{h) a satisfhetory record ol performance;

(¢) a satisfactory record ol integrily;

(d) qualified legally to contract with the State; and,

(c) supplicd all necessary information in commcetion  with  the inquiry concerning
responsibility,

3-401,03.2 Information Pertaining to Responsibility

The prospective contractor shall supply information requested by the Procurement Officer
concerning (he responsibility of such contractor. 1f the contractor fails to supply the requested
information, the Procurement Officer shall base the determination of responsibility upon any
available information or may [ind the prospective contractor non-responsible il such fmlare i3
unreasonable.

3-401.04 Ability to Meet Standards

The prospective contractor may demonstrate the availability of ncecssary financing,
cquipment, facilitics, expertise, and personnel by submiliing upon request:

(a) cvidence that such contractor possess such necessary ilems;
() acceptable plans to subcontract for such necessary tems; or,

(¢) o documented commitment from or cxplieit arrangement with, a satisfaclory source (o
provide the necessary tlems,
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3-401.05 Duty Concerning Respansibility

Belore awarding a contract, the Procurement Ofhcer must be satistied that the prospective
contractor s responsible,

3-401.06 Written Determination of Non-responsibility Required

If a bidder or offeror who otherwise would have bheen awarded a contract 1% found non-
responsible, a written determination of non-responsibility setting {orth the basis of the [inding
shall be prepared by the Agency Llead, A copy of the determination shall be sent promptly to
the non-responsible bidder or offeror. The final determination shall be made part of the
ageney’s procurcment file.

3402 PREQUALIFICATION OF SUPPLIERS

Prospective suppliers may be prequalified [or particular types of services. Solicitation mailing
lists of potential contractors shall include but shall not be limited (o such prequalificd supplicrs.

3-402.01 Prequalification
3-402.01.1 General Provision

Progpective contractors may be prequalified for bidder lists, but distribubion of the
solicitation shall not be limited to prequalified contractors, nor may a prospeclive contractor
be demed award of a contract simply because such contractor was not prequalified. The fact
thal a prospective contractor has been prequalificd does not necessarily represent a finding of
responsibility.

3-403 COST OR PRICING DATA
3-403.01 General Provision

(1) Contractor Certification: A contractor shall when requested by the buying entity, except
as provided i Subscetion 3 of this scetion, submit cost or pricing data and shall certily
that, 1o the best of 1ls knowledge and belicf, the cost or pricing data submitted is accurate,
complele, and current as ol a mutually determined specified date.

(b} Price Adjustment: Any contracl, chunge order, or contract modification under which a
contractor certificate is required shall conlwin a provision that the price to the State,
including profit or fee, shall be adjusted to exclude any significant sums by which the State
finds that such price was increased because the contractor-furnished cost or pricing data
was inaccurate, incomplete, or not current as of the date agreed upon belween the parlies.

(¢} Cost or Pricing Data Not Required: The requirements of this scetion need not be applied
Loy contracly:

(13 where the contract price is based on adequate price competition;
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(2} where the contract price is based on established markel prices;
(3) where contract prices are sct by law or regulations; or,

(4) where it is determined by the Ageney Head in writing that the requirements of s
section may he watved and the veasons for such waiver are stated in writing,

(d) When it is determined that an olTeror or bidder should provide cost or pricing data 1o justify
a bid or proposal, this regulation may be used as a guideline for such negotiation.

3-403.02 Requirement for Cost ox I'ricing Data

IThe pricing policies which arve applicable o contracts of any type and any price adjustments
therc-under when cost or pricing dala are required o be submitted are set forth herein. The
provisions herein requiring submission of cost or pricing dala do not apply to a contract let by
competitive scaled bidding (including multi-step bidding) exceptl as may be provided herein
below. Cost or pricing data may be required in support of a proposal when:

(a) any contract expected to excced $100,000 15 1o be awarded by compelitive scaled proposals
or by sole-gource procurement;

(h) an emergency procurcment is made in excess of $100,000, but such data may be submitted
aller contract award; or,

(¢} the Procurement (Hlicer makes a written determination that the circumstances warrant
regquired submission ol cost or priang data; provided, however, that cost or pricing data
shall not be required where the contract award 15 made pursuant to competitive sealed
bidding.

3-403.03 Meaning of Terms “Adequate Price Competition,” “Istablished Markel Prices,”
and “Prices Set by Law or Regulation™
The lerms “adequate price competition,” “established market prices,” und “prices set by law or
regulation” shall be construed in accordance with the following delinitions:

(2) Adequate Price Competition: Price competition exists if competilive sealed proposals are
solicited and al least two responsible offerors independently compete for the contract to be
awarded (o the responsible offeror submitting the fowest evaluated price and meeling the
requirements of the solicitation. Il the forcgoing conditions are met, price competition shall
be presumed to be “adequale” unless the Procurcment Officer determines in writing that
such competition is not adequale.

(b} Established Market Prices: “Lstablished Market Price™ 15 a cuwrrent price, cstablished in
fhe usual and ordinary course of trade between buyers and sellers, which can be
substantiated from sources which are independent of the contractor and may be an
indication of the reasonableness ol price. If, despite the existence of an established market
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price, and after consultation with the prospective contractors, the Procurcment Officer
considers that such price is not reasonable, cost or pricing dala may be requested.

(¢} Prices Set by Law or Regulation: 'the price of a service is set by law or regulation if a
governmental body cstablished the price that the offeror or contractor may charge the State
and other customoers.,

3-403.04 Submission of Cost or Pricing Data and Certiflication
3-403.04.1 Timc and Manncr

When cost or pricing dala ave required, they shall be submitted to the Procurement (flcer
prior to bheginning price negotiations al the time and in the manner prescribed by the
Procurement Officer, When the Procurement Officer requires the offeror or contractor to
submit cost or pricing data in support of any proposal, such data shall cither be actually
submitted or specifically identified i wriling.

3-403.04.2 Obligation to Keep Data Current

‘The offeror or contractor is required to keep such submission cwrrent until the negotiations
arc concluded or, if applicable, until the contract is expired.

3-403,04.3 Time for Certification

The olleror or contractor shall certify as soon as practicable after agreement is reached on
price thal the cost or pricing data submitted is accurate, complete, and current as ol a
mutually determined date prior to reaching agreement. Certitication shall be made using the
certificate set forth in Section 3-403.05 below.

3-403.04.4 Relusal to Submit Data

A retusal by the offeror to supply the required data shall be referred 1o the Agency Llead,
whose duty shall be to determine in writing whether to disqualily the noncomplying offeror,
to defer award pending further Investigation, or Lo enler into the contract. A rcfusal by a
contractor (o submit the required data to support a price adjustment shall be relerred to the
Agency Head who shall determine in writing whether to fwrther investigate the price
adjustment, Lo disallow any price adjustiment, or to set the amount ol the price adjustment.

3-403.05 Certificate of Current Cost or Pricing Data
3-403.05.1 Form of Certificate

When cost or pricing data must be certified, a certihicate substantially as sct forth below shall
be inehuwded in the agency’s contract file along with any award documentation required under

as practicable aller agreement is reached on the contract price or adjustment.
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CERTHACATE QF CURRENT COST OR PRICING DATA

This iy lo certify that, o the best of my knonwledge and belief, cost or pricing data as defined
in Section 3-101.01 of the Mississippi Personal Service Contract Review Board Rules and
Repulations submiited, either actually or by specific ideniification in writing (see Section 3-
403.04) to the Procurement Officer in support of ... * iy accurate, complete, and current
as of (date) (month) (year)**... ..

This certification includes the cost or pricing data supporting any advance agreement(s)
between the offeror and the State of Mississippi which ave part of the proposal.

Firm

Name

Title

Date of Lxecution®**

- (Lind of Certificare) -

*  Describe the proposal, quotation, request for price adjustment or other submission
involved, giving approprigie identifying number (c.g., RIP No. )

#% The eflective date shall be a mutually determined date prior to but as close 1o the date
when price negotiations were concluded and the contract price was agreed o as possible.
The responsibility of the offeror or contractor is not limited by the personal knowledge ol
the offeror’s or contractotr’s negotiator 1f° the olleror or contractor had informalion
reasonably available at the time of agreement, showing that the negotiated price is not
based on accurate, complete, and current data,

#5+his cdate should be as soon alier the date when the price negotiations were concluded
and the contract price was agreed to as practical.

3-403.05.2 Representation as to Accuracy of Cost or Pricing Data

Although the certificate pertaing 10 cost or pricing data, it is not to be construed as a
representation as to the accuracy of the olferor’s or contractor’s judpment on the estimated
portion of [uture costs or projections. Tt does constilule a representation as to the accuracy of
the data upon which the offeror’s or contractor’s judgment 1s based. A Certificate of Current
Cost or Pricing Dala shall not substitute for examination and analysis of the offeror’s or
contractor’s proposal.

3-403.05.3 Inclusion of Notice and Contraet Clause
Whenever it is anticipated that o Cerlilicate of Current Cost ot Pricing Thala may be required,
notice of this requirement shall be included in the solicitation. 1f such a certificate is requarcd,

the comtract shall include a clause giving the Stale a contract right to a reduction in the price
as provided in Section 3-403.06 (Detective Cost or Pricing Dala).
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3-403,03.4 Lxercise of Option

The exercise of an option al the price cstablished in the initial negotiation in which certified
cost or pricing data was used does not require recertification or {further submission of data.

3-403.06 Defective Cost or Pricing Data
3-403.06.1 Overstated Cost or Pricing Data

11 certified cost or pricing data is subsequently found to have been inaccurale, incomplete, or
nomeurrent as of the date stated in (he certilicate, the State is eatitled to an adjustment of the
comiract price, including profit or fee, 10 exclude any significant sum by which the price was
increased beeause of the defective data

Judgmental crrors made in good faith concerming the estimated portions of [ulure costs or
projections do not constitute defective data. It is presumed that overstated costs or pricing
data increased the contract price in the amount ol the defeet plus related overhead and profit
or [ee, therefore, unless there is a clear indication that the detfective data was nol used or
relied upon, the price should be reduced in such amount. In cstablishing that the defective
data caused an increase in the contract price, the Procurement Officer is not expecled 1o
reconstruct the negotiation by speculating as to whal would have been the mental attitudes off
the negotiating parties il the correct data had been submitled at the {ime of agreement on
price.

3-403.06.2 Offsetting Understated Cost or Pricing Data
In determining the amount of & downward adjustment, the contractor shall he entitied to an
oltselting adjustment for any understated cost or pricing data submitted in support of price
negotiations [or the same pricing action up Lo the amount of the State’s claim for overstated
cost or pricing data arising out of the same pricing aclion.

3-403.006.3 Dispute

If the contractor and the Procurement Officer cannot agree as 1o the existence of defective
cost or pricing data or amount of adjustment due Lo delective cost or pricing data, the
Procurement Officer shall sct an amount in accordance with Subsections 3-403.06.1 and 3-
403.06.2.

3-403.07 Price Analysis Techniques
Price analysis i3 used to determine i a price is reasonable and acceptable, TUmvolves an
evaluation of the prices for the same or similar items or services. Lxamples of price analysis

criteria include but are not limited to:

(a) price submission of prospective bidders or offers in the current procurement;
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(b) prior price quotations and contract prices charped by the bidder, olleror, or contractor;
{(¢) prices published in catalogs or price lisls;

(d) prices available on the open market; and,

(¢} in=-house estimates of cosl

In making such analysis, comsideration must he given Lo any differing terms and conditions,
3-403.08 Cost Analysis Techniques

Clost analysis includes the appropriaic verification of cost or pricing data, and the use ol this
datu to evaluate:

(1) specilic clements of costs;
(b) the necessity for certain costs;
(¢} the reasonablencss of amounts estimated for the necessary costs;
(d) the reasonableness of allowances for contingencics;
(¢) the basis used for allocation of indirect cosls;
(1} the appropriateness of allocations of particular indirect costs to the proposed contract; and,
() the reasonablencss of the total cost or price.
3-403.09 Fyaluations of Cost or Pricing Data
Evaluations of cost or pricing duta should include comparisons of costs and prices ol an
offeror’s cost estimates with those of other ofTerors and any independent Mississippl price and
cost eslimates. They shall also include consideration of whether such costs are rcasonable and
allowable,

3-501 TYPES OF CONTRACTS
3-501.01 Scope of Regulation

This regulation section contains descriptions of types of contracts and limitations as to when
they should be utilized by the State in its procurementls.

Subjeet to the Hmilations of this section, any Lype of contract which will promote the best

interests of the State may be used. A cost reimbursement contract may be used only when a
determination is made in writing that such contract is to be less costly to the State (than any
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other type of contract or that it is impracticable to obtain the scrvices required except under
such a conlract.

3-501.02 Cost-I'lus-a-fercentage-of-Cost Contracting

A cost-plus-a-percentage-of-cost contract 15 one in which, prnior to beginning the work, the
parties apree that the fee will be a predetermined percentage ol the totat cost of the work.
‘Thereby, the more the contractor spends, the greater ils lee und the contractor’s incentive may,
therefore, be to incur cost at the expense of the State and nol 1o economize. Agencies arc urged
to avoid the use of cost-plus-a-percentage-of-cost contracts.

3-501.03 Policy Regarding Selection of Contract T'ypes

3-501.03.1 General

The seleetion of an appropriate contract type depends on factors such as the nature ol the

sotvices to be procured, the uncertainties which mayv be involved in contract performance,

and the extent 1o which the State or the contractor is to assume the risk of the cost of

performance of the contract. Contract types differ in degree of responsibility assumed by the

conlractor.

The objeclive when selecting a contract type i3 1o obtain the best value in needed scrvices in

the time required and al the Towest cost or price to the State. In order to achicve this

objective, the Procurement (HTicer, belore choosing a contract type, should review those

clements of the procurement which directly alfect the cost, time, risk and profit incentive

bearing on the performance.

Among the factors to be considered in selecting any type of coniract are:

(a) the type and complexity of services being procured;

(b) the diflicully of cstimatling performance costs such as the inability of the State o develop
defintve specifications, o identify the risks to the contractor inherent in the nature of the
work 1o be perlormed, or otherwise o cstablish elcarly the requirements of the contract;

(¢} the administrative costs (o both parties;

(d) the degree to which the State must provide techmical coordinatton during the performance
of the contract:

(¢) the cffect of the choice of the tvpe of contract on the amount of competition @ be
expected;

(1) the stability ol material or commodity market prices or wage lovels;

() the urpency of the requircment; and,
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(h) the length of contract perlormance.

Note: It is self-defeaiing for the State o select a lype of contract that would place an
unreasonable ecomomic risk on the contractor, since such action may tend [0
Jjeopardize satisfactory peviormance of the comiract.

3-501.03.2 Use of Contract Types Not Llerein Described

The provisions of Scction 3-301 describe and define the principal contract types. Any other
type of contract may be used provided the Agency TTead and the PSCRB determine that such
use 15 10 the State’s best interest.

3-501.04 Types of Fixed-Price Contracts
3-301.04.1 General

A lixed-price conlract places responsibility on the contractor for the performance of the
service in accordance with the contract terms at a price that may be finm or may be subject to
contractually specified adjustments. The fixed-price contract is appropriate for use when the
extent and Lype ol work necessary 1o mect requirements can be reasonably specilied and the
cost can be reasonably estimated. A fixced-price type of contract is the only type of contract
that can be used in competitive sealed bidding.

Note:  [Iixed-price contracts ave preferved for use in procurements and should be used
whenever possible; however, when risks wre unknown or not readily measurable in
terms of costs, the use of such contracts can result in inflaied prices and inadequate
competition, poor performance, dispifes, claims when performance proves difficull,
or excessive profils when anticipated contingencies do not occur.

3-301.04.2 Firm Fixed-Price Contract

A i lixed-price conlract provides a price that is not subject to adjustment hecause of
variations in the contractor’s cost ol performing the work specified n the contract. 1t should
be used whenever prices which are fmir and reasonable to the State can be established al the
outset, Bases upon which fivm fixed prices may be established inelude:

(a) adequate price competition lor the contract;

(b) comparison of prices In similar prior procurements in which prices were fair and
rcasonable:

(¢) establishment ol realistic costs of performance by utilizing available cost or pricing data
and 1dentilying uncertamtics in eoniract performanee; or,

(c) usc of other adequate means 1o establish a {irm price.
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3-501.04.3 ¥ixed-Price Contract with Price Adjustment

(a) A fixed-price contract with price adjustment provides for vagiation in the contract price
under special conditions delined in the contract. An adjustment would be implied in the
authority for change orders as would be applicable (o constraction contracts.

(b) If the contract permits unilateral action by the contraclor (o bring about the condition
under which a price increase may oceur, the contract shall reserve o the State the right to
reject the price increase and ferminate withoul cost the [uture perlormance of the
contract, 'The contract shall also require that notice of any such price incrcase shall be
oiven within such time prior to its effective date as 1s specified in the contract.

3-501.05 Definite Quantity and Indefinite Quantity Contracts
3-501.05.1 Definite Quantity

A delinite quantity contract is a fixed-price contract that provides for delivery ol a speeificed
gquantity ol services cither at speeified times or when ordered.

3-501.05.2 Indefinite Quantity

An indefinile quaniily confracl 3% a contract for an indefinite amount of services to be
furnished at specified Gmes, or as ordered, that cstablishes unit priccs of a fixed-price type.
Generally an approximate quantity or the best information available as to quantity is stated
the solicitation. The contract may provide a mimmum quantity the State is obligated to
procurc and may also provide for o maximum quantity provision that [imits the State’s
obligation to procure.

3-501.05.3 Requirements Contracts

A requirements contract 15 an indefinite quantity contract for services that obligales the State
to order all the actual requircments of desipnated agencies during a specified period ol time,
The obligation o order the State’s actual requircments is limited only by provisions ol
Migsissippt Code Armmotated § 31-7-12(1) (1972, as amended). For the protection ol the State
and the contraclor, requirements contracts shall inchude the following:

(a) A provision which requires the State and any other uscrs named in the solicitation (o
order their actual requirements ol the services covered; however, the Statc may reserve in
the solicitation and in the resulting contract the right to take bids scparately if a particular
guantity requircment arises which exceeds the State’s normal requirements or an amount
speeified in the contract.

(b} Two exempiions from ordering under the contract occur when:

(1) the Agency ITead approves a Gnding thal the supply or scrviee available under the
contract will not meet a nonzecurring, special need of the buying cntity; and,

PSCRRE Rules amd Roegalatzoms Marial 1"Elge 03 Effeeiive Dale 2/1372014



(2) serviees are performed incidental to the State’s own programs, such as industrics of
correctional institutions that can satisfy the need.

3-502 MULTE-TERM CONTRACTS
(a) Specified Period

Unless otherwise provided by law, a contract for services may be entered into {or a period of
lime not to exceed four (4) vears with an option to renew for one year, provided the term
of the contract and conditions of renewal or cxtension, if any, are included in the solictiation
and (unds are available for the {irst fiscal period at the time of contracting, Payment and
performance obligations {or succceding fiscal period shall be subject to the avatlabibity and
appropriation ol funds.

(b) Determination Prior to Usc

Prior to the utilization of a multi-lerm contract, it shall be determined in writing by the
agency:

(1) that cstimated requirements cover the period ol the contract and arc rcasonably firm and
continuing; and,

(2) that such a contract will serve the best interests of the State o Mississippt by encouraging,
clfcctive competition or otherwise promoting economies in state procurement.

3-502.01 Multi-Term Contracts — General

A mulii-term contract 1s appropriate when it is in the best interest of the State to obtain
uninterrupled services extending over more than one fiscal poriod, where the performance of
such services involves high start-up costs, or where a changeover of scrvice contractors
involves high phase-in/phase-oul costs during a transition period.

Special production refers to production for contract performance which requires alteration of
the contractor’s facilities or operations involving high start-up costs. The contractual obligation
of both partics in cach fiscal period succeeding the firsl is subject o the appropriation and
availability of funds therefor. The contract shall provide that in the event thal funds are not
available for any succeeding fiseal period, the remainder of such contract shall be canceled.

3-502.02 Conditions for Use of Multi-Term Contracts

A mulli-term conlract may be used when il is determined in writing by the Procurement Officer
that:

(a) the furnishing of long-term services are required 1o meet needs ol the State; and,
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(b) a multi-lerm contract will serve the best inlerests of the Stale by encouraging cffective
competilion or otherwise promoting cconomics in state procurement. The following factors
are amony those relevant o such a determination:

(1) firms which are nol willing or able to compete because of high start-up costs or capital
arc assured of recouping such costs during the period of contract performance;

(2) lower production costs because of larger quantity of service requirements and
substantial continuity of production or performance over a lonper period of time can be

cxpected to result in lower unit prices;

(3) stabilization of the contractor’s work [oree over a longer period of time may promote
ceonomy and consistent guality; or,

(4) the cost and burden of contract sohcitation, award, and administration of the
procurcment may be reduced.

3-302.03 Multi-Term Contract Procedare
3-502.03.1 Solicitation
The solicitation shall state:
(a) the amount of services required lor the proposced contract period,

(b) that a unit price shall be g 5_.}!\/::11 [or t!dbh service, and 1hat such unit prices blmJI be the same
thmughout the contx.zu :

{¢) that th‘c multi-tcrm cbntrhct will he canceled il (unds arc not appropriated or otherwise
made available to the support continuation ol perlormance in any fiscal period
succeeding the first; however, this does not aflect either the State’s right or the
contractor’s rights under any termination clause in the conlract;

(d) that the Procurement Officer must notify the contractor on a timely basis thal the funds
are or are not available for the continuation of the contract for each succeeding fiscal
period; and,

(e} that a multi-term contract may be awarded and how award will be determined.

3-502.03.2 Award

Award shall be made as stated in the solicitation and permitied under the souree selection
method ulilived.
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3-502.03.3 Cancellation

(a) “Cancellation,” as used in multi-term contracling, means the canccliation of the total
requirements for the remaining portion of the contract becaunse funds were nol
appropriated or otherwise made available. The contract for the liscal period shall not be
canccled. Cancellation results when the Procurcment Officer:

(1} notifics the contractor ol non-availability of funds for contract performance for any
[1scal period subsequent to the [irst; or,

(2} excreises a cancetlation provision of the original contract.

(h) These provisions on cancellation of multi-term contracts do not Hmit the rights of the
Stale or the contractor under any termination clause of the contract if the contract is
terminated pursuant to that clavse rather than canceled as provided in this subscetion. If a
contract 1s canceled for lack of funding, all obligations due the contractor [or the period
during which funding was available shall be paid. Canccllation for reasons of non-
availability of funding rclieves the purchaser of all contractual obligations for any
contracl period subscauent to the date of cancellation. No contract shall be canceled for
lack of Tunds during a fiscal year period when (unds were allocated for such contraet.

3-502.03.4 Contract Clause

The following clause, or one substantially similar, shall be used by the Purchasing Agency in
multi-torm contractual agreements:

Availability of Funds

Tt is expressly undersiood and agreed that the vbligation of the [ageney] 1o proceed under
this agreement iy conditioned upon the appropriation of funds by the Mississippi State
Legislature and the receipt of state and/or federal funds. If the funds anticipated for the
continuing fulfillment of the agreement are, al any lime, not forthcoming ov insufficient,
either through the failure of the federal government to provide funds or of the Staie of
Mississippi to appropriate funds or the discontimianee ov malerial alteration of the program
wunder which fumds were provided or if’ funds are not otherwise available to the Stale, the
Jagency] shall have the vight upon ten (10) working days writien notice 10 the contfracior, lo
terminate this agreement withoul damage, penalty, cost or expenses (o the State of any kind
whatsoever.  The effective date of termination shall be as specified in the notice of
lermination.

Note:  Multi-term contracts, as sel forth in this section, should be interpreted (o mean
contract having effective dates spunning appropriation periods two or more fiscal
years and would obligate the agency 1o purchase a specified quantily of services
over that perioc.
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3503 MULTIPLE SQURCE CONTRACTING
3-503.01 Incremental Award
3-503.01.1 (yeneral

An ineremental award s an award ol portions of a definite quantity requitement to more than
one contractor. Each portion is for a definite quantity and sum of the portions is the total
delinile quantity required, An incrementdd award may be used only when awards to more
than one bidder or offeror for diffevent amounts of the same item are necessary to oblain the
total quantity or the required delivery,

3-503.01.2 Tntent 1o Use

T an incremental award is anticipated prior o issuing a solicitation, the State shall reserve the
right 1o make such an award and the criteria for award shall be stated in the solicitation.

3-503.0L.3 Determination Required

‘The Procurement Officer shall make a written determination sctting forth the reasons lor the
incremental award, which shall be made a part of the agency’s procurement file.

3-503.02 Multiple Award
3-503.02.1 General

" A maultiple ‘award is an award of an inde(inile quantity contract for services to more than one
bidder or offeror when the State is obligated to order all of its actual requirements for the
specilied services from- those contractors. The obligation t0 order the State’s actual
requitements 15 limited by Mississippl Code Amnotated § 75-2-306 (1972, as amended).

3-503.02.2 Limitations on Usc

A multiple award may be made when an award to two or more bidders or offerors for similar
services is necessary {or adequate delivery, Any multiple awards shall be made in accordance
with the provisions of Section 3-202 (Competitive Sealed Bids), 3-203 (Competitive Sealed
Proposals), Section 3-204 (Small Purchascs), and Scction 3-206 (Fmergency Procurement),
as applicable. Multiple awards shall not be made when a single award will meet the State’s
needs without sacrifice of ecomomy or service. Awards shall not be made {or the purpose of
dividing the business, making available product or supplicr selection 1o allow for user
prelerence unrelated to utility or economy, or avoiding the resolution of tie hids. Any such
awards shall be limited to the least number of supplicrs neccessary to meel the valid
requirements ol using ageneics.
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3-503.02.3 Contract and Solicitation Provisions

ATl eligible users of the contract shall be named in the solicitation, and it shall be mandatory
that the actual requircments of such users that can be met under the contract be obtained n
accordance with the contract, provided, that:

(a) the State shall reserve (he right to take bids separately il a particular quantity requirement
arises which exceeds its normal requirement or an amount specified in the contract;

(b) the State shall reserve the right to take bids separately i the Agency Head approves a
finding that the supply or scrvice available under the contrucl will not meet a
nonrecurring special need of the ageney; and,

(¢) the contract may allow the State o procure services performed, incidental to the State’s
own programs, such as industrics of correctional institutions, when such services satisfy
the need.

3-503.02.4 Intendl of Use

11 multiple award is anticipated prior (o issuing a solicitation, the State shall reserve the
right to make sueh an award, and the criteria (or award shall be stated in the solicitation.

3-503.02.5 Determination Required

The Procurement Ollicer shall make a written determination setting forth the reasons for a
- multiple award, which shall be made a part of the agency’s procurement file.

- Note: Within these regulutions, contiact: grrangements which  éstabtish_moré than one
' source of service dre either multiple or progressive award contracls. Competitive
sealed bidding is the conventional procurement method for establivhing such
contracts, althouph compelitive sealed proposals, small purchase pmc:ad:u*e.\", and
emergency procurements muy he wsed i appropriate as detfermingd in accordance

with Seciion 3-203, Section 3-204, ar Section 3-200, respectively.

3-601 RIGHT TO INSPECT FACILITY

The State may, at reasonable fimes, inspect the place of business of a contractor or any
subcontractor which is related 1o the performance of any contract awarded or o be awarded by
{he Slale.

3-601.01 Inspection of Facility or Site

Circumstances under which the State may perform inspections include, but are not limiled Lo,
inspections of contractor’s site in order to determine:
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{a) whether the standards sct forth in Scetion 3-401.03 (Standards of Responsibility) have been
met or are capable ol bemng met; and,

(by if the contract is being performed in accordance witly 1ts terms.

3-601.02 Access to Place of Business

The State may cnter a contractor’s or subcontracior’s place of business to:

() inspect services for acceptance by the State pursuant Lo the terms of a contract;

(b) audit cost or pricing data or audit the books and records of any contractor or subcontractor
pursuant to Scetion 3-602 (Right to Audit Records) of these Regulations; and,

(¢} investigate in comnection with an action to debar or suspend a person [rom consideration
for award of contracts pursuvant to Scetion $-101 (Authority to Debar or Suspend).

3-601.03 Inspection and Testing of Services

3-601.03.1 Solicitation and Contractual Provisions
Mississippl contracts may provide that the Statc may inspect services at the contraclor’s or
subcontractor’s facility and perform the tests to determine whether they conlomm o
solicitation requirements or, afler award, o coniract requircments and are, therelore,
acceeptable. Such inspections and tests shall be conducted m accordance with the terms ol the
soliettation and contract: ' ‘

. 3-601.04 Conduct.of Inspections
3-601.04.1 Inspectors
Inspections or tests shadl be performed so as not to unduly delay the work of the contractor or
subcontractor, The presence or abscnce of an inspector shall not relieve the conlractor ot
subcontractor from any requirements of the contract.

3-601.04.2 Location

When an inspection is made in the place of busimess of a contractor or subcontractor, such
contractor or subcontractor shall provide without charge all reasonable facilities and
assistance {or the safety and convenience of the person performing the inspection or testing.

3-601.04.3 Time

Inspeetion or testing ol services perlormed at the place of business ol any contractor or
subcontractor shall be performed al reasonable times.
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3-602 RIGIT TO AUDIT RECORDS
(2} Audit of Cost or Pricing Data

The Slale may, at reasonable times and places, audit the books and records of any person
who has submitled cost or pricing data pursuant to Scction 3-403 (Cost or Pricing Dala) Lo
the extent that such books and records relate to sueh cost or pricing data. Any person who
receives o conlract, change order, or contract modification for which cost or pricing data 1s
requited, shall maintain such books and records that relate to such cost or pricing data for
three years from the dale ol final payment under the contract, unless a shorter period is
otherwise authorized in writing.

(h) Contract Audit
The State shall be entitled 1o andit the books and records of a contractor or any subcontractor
under any negotiated contract or subconiract to the extent that such books and records refated
to the performance of such contract or subcontract. Such books and records shall be
maintained by the contractor for a period ol three yeurs from the date of final payment under
the prime contract and by subcontractor for a period of three years [rom the date of final
payment under the subcontract, unless a shorter period is otherwise authorizcd 1n writing.

3-602.01 Statutory Authority to Audil

Pursuant to Mississipp Code Annotated § 25-9-120 (1972, as amended), the PSCRB may
request the State Auditor to conduet performanee audit on any personal or professional service
conlracl, : :

‘ 3-602.02 Auditors; Aud_it R_epbrﬁs-

Audits requested under this subpart shall be performed by the State Auditor’s Office. Such
audit reports shall be made available 1o the party audited upon reguest.

3-602.03 Cost or Pricing Data Audit
3-602.03.1 General

The PSCRB may require an audit of cost or pricing data that has been submitied under
Sectiom 3-403 (Cost or Pricing Data).

3-602.03.2 Conditions for an Audit

An audit should be reguired, in respect 1o the contraclor, prospeciive contractor,
subcontractor, or prospective subcontractor, when there 1s:

{a) a question as to the adequacy of accounting policies or cost syslems;
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(b} a substantial change in the methods or levels ol operation;

(¢) previous unfavorable expericnee indicating doubtful reliability of estimaling, accounting,
or purchasing methods;

(d) a lack of cost experience duc to the procurenient of a new supply or service; or,

(e} other evidence that un auditis in the State’s best interests as determined by the PSCRB.

Note:  Subject to final determination by the State Auditor, the report should contain the
Jollowing in respect (o the contractor, prospective contractor, subconfractor, or

prospective subcontraclor:

(@) a description of the original proposal and all submissions of cost or pricing
data;

(b) an explanation of the basis and the method wsed in preparing the proposal,

(c) a statement identifving any cosi or pricing data not submitied but examined by
the auditor which has a significant effect on the proposed cost or price;

() a description of any deficiency in the cost or pricing datu submiited and an
explanation of its effect on the proposal;

(e) a stalement summarizing those major points where there is o disagreement as lo
the costor pricing data submitled; and-

O astatement identifving any-information obiained fromrother. sources.
3-602.04 Contract Audit
3-602.04.1 Contract Audited
Under the authority of Mississippl Code Amnotated § 25-9-120 (1972, as amended), any
contract for professional or personal services may be audited when auditing would be
appropriate 1o assurc satisfactory performance.

3-602,04.2 Conditions for an Audid

The reguirement ol a contract audit may be warranted when a question arises in conneclion
with:

(a) the financial condition, integrity, and reliability of the contractor or subcontractor;

(b) any prior audit expericnec;
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(¢) the adequacy ol the contracior’s or subcontractor’s accounting syslem;

(d} the number or nature ol invoices or reimburscment vouehers submitted by (he contractor
or subcontractor for payment;

(¢ ihe use of federal assistance funds;

(Y the Huctuation of market prices affecting the contract;

() contracl performanee or measurement of deliverables; or,

(h) any other situation in which the PSCREB finds that such an audit is necessary for the
protection of the State’s interest, including random audits o ensure compliance with
these regulations.

The scope of the audit may be limited by the PSCRI3,

Note: The scope of the report will depend on the scope of the wudit ordeved; however, the
report should contain specific reference to the terms of the confract to which the
audited data related and a statement of the degree to which the audilor believes the
audited data evidences compliunce with those terms.

3-602.05 Retention of Books and Records

3-602.05.1 Relating (o Cost and Pricing Data

Any contractor who receives a contract, change order, or coniract modification for which

cost or pricing. data is required -under Section 3-403 (Cost’ o Pricing Data) shall maintair

such books and fécords that relate to'such cost or pricing data Tor three years {rom the date of
final payment under the contract.

3-602.05.2 Relating to State Contracts

Books and records thal relate o a stale contract, including subcontracts, other than a lirm
fixed-price contract, shall be mamtamed:

(a) by a contractor, for three vears (rom the date of final payment under the prime contract;
and,

(1) by a subcontractor, for three years from the date of final payment under the subcontract,
3-701 FINALITY OF DETERMINATIONS

The determinations required by the following sections wre final and conelusive unless they are
clearly erroncous, arbitrary, capricious, or contrary 10 law:
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(&) Section 3-202(0) (Competitive Scaled Bidding, Correction or Withdrawal ol Bids,
Cuneellation of Awards);

(b) Section 3-203(a) (Competitive Sealed Proposals, Conditions for Usce)
(¢) Section 3-203(0) (Competilive Sealed Proposals, Awiard);

(d) Scction 3-205 {(Sole-Source Trocurement);

(¢} Scction 3-206 (Lmergency Procurement);

() Scction 3-401(a) (Responsibility of Bidders and OfTerors, Determination of Non-
responsibility),

(g) Scction 3-403(c) (Cost or Pricing Data, Cost or Pricing Data Not Required);
(11} Scction 3-5301 (T'ypes of Contracts); and

(1) Section 3-503(H) (Multi-Term Contracts, Determinations Prior to Use).
3-702 REPORTING OF ANTI-COMPETITIVE PRACTICES

When, for any rcason collusion or other anti-competitive practices are suspecled among any
bidders or offerors, a notice of the relevant facts shall be transmitted Lo the Allomey CGeneral,

3-702.01 Anti-Compctitive Practices -

" For the purposes of ihis secion, an’ anti-competitive practice:is a practice among bidders or -
offerors which reduces or eliminates’ competition or restrains trade. An’ anti-competitive
practice can resull (rom an agreementl or understanding among competitors to restrain trade
such as submitting collusive bids or proposals, or result from illicit business actions which
have the effect of restraining trade, such as controlling the resale price of products or an
improper collective refusal to bid, Indications of suspected ant-competitive practices include,
but arc not limited to, identical bids or proposals, rotated low bids or proposals, sharing of the
business, “tic-in” sales, resale price maintenance, and group boycolls.

Note: Bidders and offerors arc prohibited by federal and Mississippi law (rom collectively
responding to a solicitation in a manner that controls directly or indirectly the price of a
supply, scrvice, or construction item sought. Miss. Code Ann, § 75-21-15 (1972, as
amended). This prohibition may cxtend to such actions establishing any of the
foltowing:  mimmum or maximum prices; wniform list prices; uniform credit terms;
umiform discounts; uniform cosls and mark-ups; uniform trade-in allowances; specified
price dillerentials belween varying grades ol the same product, price ranges, price
scales or price calculation formulas; and, mimmum {ee schedules,
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3-702.02 Independent Price Determination

Every solicitation shall provide that by submitting a bid or offer, the bidder or offcror certifies
that the price submitled was independently arsived at without collusion. The agency may
require the signing of a separate form which certifics that the price in the bid or offer was
arrived at independently,

3-702.03 Detection of Anti-Competitive Practices

[nn order to assist in ascertaining whether or not an antl-competitive practice may have occurred
or may be occurting, the Procurement Officer should be alert and sensitive to conditions ol the
markelt place and will often find il necessary to study past procurements including, as

appropriate, the following:

(@) a study of the bidding history of a commaodily or service over a period of time sufficient to
determine any signiticant bidding patlerns or changes,

{h) areview ol similar Mississippi contract awards over a peniod of time; and,

(¢) consullation with outside sources of information, such us bidders or offerors who have
competed for similar Mississippl businesses in the past but who arc no longer competing
for such husiness.

3-702.04 Identical Bidding and Price Fixing

The term identical bidding” meuns the submission by bidders or. offerors ol the samc total

pricc ot the same price oh a pmlmul:u line ilem. llu, submission of identical hldx nmy or may

- ol stgmiy the existence of collusion. - ' : o

Tn seeking to detcrmine whether collugion has {uken place, the Procurement Officer should

view the identical bids against present and past pricing policics of the bidders or offerors, the

structure ol the industry involved including comparisons of price, and the nature of the service.

3-702.05 Other Anti-Competitive Practices

3-702.05.1 General

The practices which are described in Subscetion 3-702.05.2 through Section 3-702.05.6 and
which the Procurement Qfficer suspeets might be anti-competitive shall be reporied to the
PHCRB.

3-702.05.2 Rotated Low Bids or Proposals

Rotated low bids or proposals resuft where all bidders or offerors participating in the
collusive scheme submit bids and by agreement alternate being the lowest hidder or offcror,
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To aid in determining whether rotation may be oceurring, the Procurement (ificer must
review past similar procurcments in which the same bidders or offerors have participated.

3-702.05.3 Sharing of the Business

Sharing of (he business occurs where potential bidders or offerors allocale business among
thamselves based on the customers or territory involved. Thus, a Procurement Offtecr might
discover that a potential bidder or offeror is not participating in a Mississipm procurcment
because a particular Mississippt agency or a particular territory has nol heen allocated to such
bidder or offeror,

3-702.05.4 “I'ie-in" salcs

“Tic-in™ sales are those in which a hidder or offeror attempts to sell one supply or scrvice
only upon the condition that the Procurcment Officer purchase another particular supply or
sCrvice.

3-702.05.5 Giroup Boycott

A group boyeolt results from an agreement between competitors not to deal with another
compelitor or not to participate in, for instance, a Mississippi procurcment until the
boycotling competitors’ conditions are met by the boycolted competitor or the State, The
boveotl of a competitor by other competitors may have an elfect on the market structure or
price of a service necded by the State.

- Note: ['rorecting the principles of competition in public procurement iy a difficult.and often. .
complex task. A4 program of communication arid cooperation between procurement
wand- legal affices, [institutionalizéd: (o the extent feasible, i ,s eswrzlzm’ in mmbuimq
anti-competitive practices.

3-703 RETENTION OF PROCUREMENT RECORDS

All procurement records shall be retained and disposed of in accordance with records retention
ouidelines and schedules by the Department of Archives and 1listory.
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CHAPTER 4 - CONTRACT ADMINISTRATEON

4-101 MODIFICATION AND TERMINATION OF CONTRACTS FOR SERVICES

The following contract clauses should be used as requived by the Mississippi P'ersonal Service
Contract Review Board Rules and Regulations and al the discretion of the Agency Tlead. In
addition to these clauses, see Appendices D (Required Clauses in Contract for Services), E
(Required Clavses in RFP’s and 1FB’s), ¥ (Clauses Available for Use n Serviee Contracts), and
G (Clauses Available for Use in Solicitations for Bids or Proposals) for other clauses.

4-101.071 Siop Work Order Clause: Use of clause

The clause sct forth in subsection 4-101.01.2 of this section is authorized {or use in any fixed-

price

contract under which work stoppage may be required for reasons such as advancements

in the state of the art, production modifications, cnpineering changes, or rcalignment of’
pro gl'Eﬂ'l’l 5.

4-101.01.1 Use of Orders

()

Becuuse slop work orders may resull in increased costs by reason of standby costs, such
orders shall be issued only with prior approval ol the Ageney Llead. Generally, usc of a
stop work order will be limited to situations in which it is advisable to suspend work
pending a decision to procced by the State, and a supplemental agreement providing {or
such suspension is not [casible. A stop work order may not be used in licu of the issuance

. of a terminatjon notice after a decision to terminate has been madc..
f . - . . . : . - k

(c)

- Stop work-orders shall not exceed 90 copsceutive days and, shall melude, as approphiate:

(1) a clear description of the work (o be suspended;

(2) inslructions as to the issuance ol further orders by the contractor for material or
SETVICES]

(3) guidance as (o action to be taken on subcontracts; and,
(4) other instructions and suggestions to the contractor [or minimizing costs,

Promptly afler issuance, stop work orders shall be discussed with the contractor and
should be modified, 1 necessary, in the light of such discussions,

As soon as feasible afler a stop work order is issued:

(1} the contract will be terminaled; or,
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(2) the stop work order will be canceled or extended in writing beyvond the period
specified in the order.

In any cvent, action must be taken before the specified stop work period expires. If an
extension of the stop work order is necessary, it must be evidenced by a supplemental
agrcement. Any cancellation of a stop work order shall be subject 10 the same Agency Head
approval as was required for the issuance of the order,

4-101.61.2 Stop Work Order Clause (Required)
STOP WORK ORDER

(1} Order to Stop Work. The Procurement Officer of the [Stare], may, by writien order (o the
contractor al any lime, and without notice to any surety, require the contractor {o stop all
or any part of the work called for by this contract. This order shall be for a specified
period nol exceeding 90 dayy affer the order is delivered to the contractor, unless the
parties agree lo any further period. Any such order shall be identified specifically as a
stop work ovder issued pursuani o this clause. Upon receipt of such an order, the
contracior shall forthwith comply with its termy and lake all reasonable steps to minimize
the ocourrence of costs allocable 1o the work covered by the order during the period of
work stoppage. Before the stop work order expires, or within any further period to which
the parties shall have agreed, the Procurement Officer shall either:

a. cancel the stop work order; or,

. b terminate the work covered by such order as provided in the Termination for DL/uu!t
clame or Ihe Ter mmarmﬁ }‘m Convenience clause of this contract,

(2) Cam?e!llatirm or Expimtim-z 0}‘ the (erm'. If a.;?m,r) work order issued um:ier this clause iy
canceled at any lime during the period specified in the order, or if the period of the order
or any extension thereof expives, the contractor shadl have the right to resume work, An
appropriale adjustment shull he made in the delivery schedule or contractor price, or
both, and the contract shall he modified in writing accordingly, if:

a. the stop work order vesulls in an increase in the time reguired for the performance of
any part of this contract; or,

b, the stop work order results in an increase in the contracior’s cost properly allocable
to the performance of any part of this confract; and,

¢ the contractor asserts a claim for such an adjustment within 30 douys affer the end of
the period of wark sioppage; provided that, if the Procurement Officer decides (hat
the facls justify such action, any such claim asserted may be received and acted upon
at any time priov (o final payment under this contract.
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(3) Termination of Stopped Work. If u stop work order is not canceled and the work covered
hy such order is terminated for defaull or convenience, the reasonable costs resuliing
[fram the stop work order shall be allowed by adjustment or otherwise.

(1) Adjustments of Price. Any adjustment in contract price made pursuant (o this clause
shall be determined in accordance with the Price Adiustment clause of this contract.

4-101.02 Variations in Estimated Quantities Clause (fornt) (Optional)
4-101.02.1 Pefinite Quantity Contracis
The following clause 15 authorized for use in definite quantity service contracts:
VARIATION IN QUANTITY

Upon the agreement of the parties, the quantity of services specified in this contract muy be
increased by a moximum of len percent provided:

(1) the unit prices will remain the same (except for any price adjustments otherwise
applicable); and,

(2} the Procurement Officer makes « writlen delermination thad such an increase will either
he more economical than awarding another contract or that i would not be practical 1o
enverrdd another contradl.

: 4-101.0_2.2 Indefinite Quantity Contracts

Indefinite quantity. contracts require flexibility as to.the State’s obhg_,eunm to order and the
contractor’s obligation to deliver. The agreement should be designed 1o mett the ugeney’s
needs while making the contracl as attractive as possible to potential contractors, thereby
attempting to obtain maximum practicable competition in order to assure the best economy
for the State of Mississippi, Because ol the necd for (lexibitity, no clause is provided herein;
howcver, in cach case, the contract should state:

(a) the minimum quantity, if any, the State 18 obligated 1o order and the contractor 1o
provide;

(b) whether there s a quantity the State expects to order and how this quantity relates to any
minimum and maximum quantitics that may be erdered under this contract;

(¢) any maximum quantity the State may order and the contractor must provide; and,
() whether the State 1s obhigated 10 order its actual requirements under the contract, or m the
casc of a multiple award as defined in section 3-503 (Multiple Sourcing Contracting), thal

the Statc will order its actual requirements from the contractors under the multiple award
subject Lo any mimmum or maximum quantity stated.
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4-101.03 Price Adjusiment Clause (Optional)
PRICE ADJUSTMENT

(1) Price Adjustment Methods. Any adjustment in contract price pursiant 1o a clause in this
contract shall be made in one or more of the following ways.

ta) by agreement on a fixed price adiustment before commencement of the additional
performance,

(b) by unit prices specified in the contract;

(c) by the costs attributable fo the eveni or situation covered by the clause, plus
appropriate profit or fee, all as specified in the contruct. or,

(e} by a price escalation clause,

(2) Submission of Cost or Pricing Data. The contractor shall provide cost or pricing dota
Jor any price adjustments subject to the provisions of Section 3-403 (Cosi or Pricing
Date) of the Mississippl Personal Service Contract Review Bourdd Rules and Regulations.

4-101.04 Claims Based on a Procurement Officer’s Actions or Omissions (Clause
(Optional)

CLAIMS BASED ON PROCUREMENT OFFICER’S ACTIONS OR OMISSIONS

Nes Nanc'(’ af Claim. If any action or omission on lhe pm af @ Procureinent ()fﬁc ¢F or

designee of such officer réquiring per formunie-changes within' the scope of thi contract

constitutes the basis of a claim by the contractor for additional compensation, damages, or

an extension of time for completion, the confractor shall continue with performance of the

contract in compliance with the directions or orders of such officials, but by so doing, the

contracior shall not be deemed to have prefudiced ony claim for additional compensation,
demages, or an extension of time for completion, provided:

(c) the contractor shall have given written notice to the Procurement Officer or designee of
such officer:

(1) priov to the commencement of the work involved, if af that time the contracior
knows of the occwrrence of such action or omission;

(i) within 30 doys affer the contracior knows of the occurrence of such action or
omission, If the comracior did not have such knowledge prior to the

commencement of the work, or,

(1ii.)  within such further lime as may be allowed by the Procurement Officer inwriling,
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(This notice shall state that the contracior regardys the act or OmiSsion as a redason
which may entitlle the contractor to additional compensalion, dumages, or ai eXIERSIon
of time. The Procurement Offlcer or designee of such officer, upown receipt of such
nolice, may rescind such action, remedy such omission, or lake such other steps as may
be deemed advisable in the discretion of the Procurement Officer or designee of such

officer.)

(b) the notice required hy Subparagraph (o) of this Paragraph describes as clearly as
practicable at the time the reasons why the contractor believes thal additional
compensation, damages, or an exiension of time may be remedies to which the
cantractor is entitled, card,

(c) the contractor maintaing and, upon request, makes available to the Procurement
Officer within a reasonable fime, detailed records (o the extent practicable, of Lhe
claimed additional costs or hasis for an extension of time in connection with such
chuanges.

(2) Limitation of Clause. Nothing hevein contuined shall excuse the contractor from
compliance with any rules or law precluding any stale officers and any contractors from
acting in collusion or bad faith in issuing or performing change ovders which are clearly
not within the scope of the contract,

(3) Adjustment of Price. Any adjustment in the contract price made pursuant o this clause
shall be determined in accordance with the Price Adjustment clause of this contruct.

 4-101.05 Termination for Default Clause {Optional)
TERMINATION I OR DEFAULT:

(1) Default. If the contractor refuses or fuils lo perform any provisions of this contraci with
such dilizence as will ensure its compleliom within the time specified In this contract, or
any extension thereof, or otherwise fuils (o timely saiisfy the contract provisions, or
commils any other substantial breach of this conlruct, the Procurement Officer of the
[Staie] may notify the contractor in writing of the delay or nonperformance and if not
cured in ten (10) clays or any longer time specified in wriling hy the Procurement Officer,
such officer may terminate the contractor’s right to proceed with the contract or such part
of the contract as to which there has been delay or o failure 1o properly perform. In the
event of lermination in whole or in part, the Procurement Officer may procure similar
services in a mammer and upon termy deemed appropriate by the Procurement Officer. The
contractor shall continue performance of the contract to the extent it is nol ferminated and
shall be liable for excess costs incurred in procuring similar goods or services.

(2) Contractor’s Duties. Notwithstanding fermination of the contract and subject lo any
divections from the Procurement Officer, the contractor shall tuke timely, reasonable, and
necessary aofion lo prolect and preserve properfy in the possession of the conlractor in
which the State has an inferest.
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(3) Compensation. Payment for completed services delivered and accepied by the [Stae/ shall
he af the contract price. The [State] may withhold from amownts due the contractor such
sumys as the Procurement (Officer deems to be necessary to protect the [Stale] ugainst loss
because of ouistancding liens or claims of former lien holders and to reimburse the [Siate/
Jor the excess costs incurred in procuring similar goods and services.

(4) Lxcuse for Nonperformance or Delayed Performance. Lxcept with respect to defaulis of
subcontractors, the contractor shall not be in default by reason of any failure in
performance of this contract in accordunce with ity terms (including any failure by the
contractor to make progress in the prosecution of the work hereunder which endangers
such performance) if the contracior has notified the Procurement (fficer within 15 duys
ajter the cause of the delay and the fuilire arises owl of causes such as: acts of God; acts of
the public enemy; acts of the State and any other governmental entity in its sovereign or
contractual capeacity, fires; floods; epidemics; quaraniine restrictions; strikes or other
labor disputes; freight embargoes; or ynusually severe weather. If the failure to perform 1s
caused by the failure of a subcontractor to perform or o make progress, and if such failure
ariyes out of causes similar to those set forth above, the contractor shall not be deemed to
he in defaudt, unfess the services to be furnished by the subcontractor were reasonably
obtainable from other sowrces in sufficient {ime (o permil the contracior (o meet the
CORIFACE Fequirements.

Upon request of the contractor, the Procurement Officer of the [State] shall ascertain the
facty and extent of such failure, and, if such officer determines thai any fuilure to perform
was occasioned by wny one or more of the excusable causes, and  that, bul for the
excusable cause, the contractor's progress and performance would have met the (erms of
. the contract, the delivery schedule shall be revised mc()l‘qu/ v, subject ra the rights of the -
N State | under the claise @ ntitled (m fixed- _price contracts, “Termindtion for Convenience,”
or in cm;r~rc=mrbur.sc=mrfnr contracts, “Termination"). (A% used in this Paragrapli of this
clause, the tern “subcontractor” means subconiractor al any ler). '

(5) Erroneous Termination for Default, I, afier notice of tlerminaiion of the contractor’s right
to proceed under the provisions of this clause, it is defermined jor any reason that the
confract was nol in defaudt under the provisions of this clause, or thal the delay was
excusable under the provisions of Paragraph (4) of this clause, the vights and obligations
of the parties shall, if the coniract contains a clause providing for lermination for
comvenience of the [State], be the same as If the notice of termination has heen issued
prarsuant o such clavse.

(6) Additional Rights and Remedies. The rights and remedies provided in this cluuse urve in
addition to any other vights and remedies provided by law or under this contract.
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4-101.06 Liquidated Damages Clause (Oplional)
4-101,06.1 With Termination fox Defauit Clause

The following clavse is authorized for use in scrvice contracts when it is difficudl
determine with reasonable accuracy the amount of damape to the State duc o delays caused
by late contractor performance or nenperformance and the contract containg the Termination
for Default Clause sct forth in Section 4-101.05.

LIQUIDATED DAMAGES

(1) When the contractor is given notice of delay or nonperformance as specified in
Paragraph [¢1) (Default}] of the Termination for Defuull clause of this contract and fuils to
cure in the time specified, the contractor shall be liuble for damages for deluy in the amount
af & per calendar day from date sel for cure until either the [State] reasonably
ablains similar services if the contractor is terminated for default, or wntil the contractor
provides the services if the contractor is not tevminated for defadt. To the exient that the
contractor’s delay or nomperformance s excused under Parvagraph (4 (Fxcuse for
Nonperformance or Delayed Performance) of the Termination for Defaull clause of this
contract, liquidated damages shall rot be due the Stale. The contractor remains liable for
damagey caused other than by delay.

4-101,06.2 Tn Other Siluations

If the contract will not have a Termination [or Default clause or the liquidated damages are o
be assessed lor reasons other than delay, the Agunuy Head may. approve 111L use bt gny
ﬂppmpu‘]te hqmdatud damagcs c:laube ‘

4-101.07 Termination fm (‘mwmucnce Clause (Opnmml)
TERMINATION I'OR CONVENIENCE

(1) Termination. [he Procurement Officer of the [State] may, when the interests of the [Statef
so require, lerminate this contract in whole or in part, for the convenience of the [Siate].
The Procurement Officer shall give written notice of the termination to the coniractor
specifving the part of the contract terminated and when termination becomes effective.

() Contractor’s Obligations. The contracior shall incur no further obligations in connection
with the terminated work and on the date el in the notice of terminalion the contractor will
stop work to the extent specified. The confractor shall also terminale oulstanding orders
and subcontracts as they relate to the terminated work. The confractor shall settle the
liahilities and claims arvising out of the termination of subcontracts and ovders connected
with the terminated work. The Procurement Officer may direct the contractor lo assign the
contraclor’s right, title, and interest under the terminaied orders or subcontracts (o the
State. The contractor must stll complete the work not ferminated by the nofice of
termination wund may incur oblipations ay are necessary 10 do 50,
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4-102 MONITORING CONTRACT PERYORMANCE
The Agency Head shall ensure that contracts are monitored at fcast monthly to confirm
acceptable performance, timely fulfillment of deliverables and compliance with terms of the

agreement.

4-102.01 Duties of the Precurement Officer shall include, but arc not limited to the
following:

(a) reviews and approves contract deliverables;

(b) cosures compliance with contractual terms;

{¢) coordinates the flow ol inlormation between the parties;
(d) responds to requests of the contractor,

(¢) monitors disbursements agamst the contract budget;

(N monitors actual progress against work schedules;

{g) coordinates the furnishing of necessary materials;

(h) authorizes no cost modifications; and,

(i) makes recommendations on modifications involving incrcased cosl.
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CHAPTER 5 - LEGAL AND CONTRACTUAL REMEDIES

5-100 AUTHORITY TO DEBAR OR SUSPEND

(@) Authority, With reasonable notice to the person mvolved and reasonable opportumity for that
person to be heard, the PSCRB, after consultation with the using ageacy and the Special
Assistant Attorney General assigned to the MSPI3, shall have authority to debar a person lor
cause from consideration for award of contracts, The debarment shall be for a period ol two
(2) years, The PSCRRE, afler consultation with the using agency (ihe agency that has used the
services supplied by the contractor) and the Special Assistanl Attorney General, shall have
authority to suspend a person from consideration for award ol contracts if there s probable
cause for debarment. The suspension shall not be for a period exceeding three (3) months.

(h) Cuuses lor Debarment or Suspension. The causes for debarment or suspension include the
{folowmg:

(1 conviction for commission of a criminal offense as an incident 1o obtaming or attempting
to oblain a public or private contract or subcontract, or in the perlormance of such
conlract or subcontract;

(2) conviction under state or federal statutes of cmbezzlement, theft, forgery, bribery,
falsification or destruction of records, receiving stolen property, or any other offensc
indicating a Jack of business integrity or business honesty which currently, seriously, and
directly aflects responsibility as a Mississippi contractor;

" (3) conviction under state or federal antitrust statutes arising out of the submission of bids or
_ proposals;- SRR . : - : )

(4) violation of contract provisions, as sct forth below, of a characier which s regarded by
the PSCRI to be so sevious as (o justify debarment action; including,

i.  deliberate failure without good cause to perform in accordance with the
specifications or within the tme limit provided in the contract or,

. arecent record of failure to perform or of unsatisfactory performance 1n accordance
with the terms of one or more contracts; provided that [ailure 10 perform or
unsalislactory performance caused by acts bevond the control of the contractor shall
nol be comsidered 10 be a basis for debarment;

(5) any other cause the PSCRB determines to be so serious and compelling as 1o aflect
responsibility as a Mississippt contractor, including debarment by another governmentad
enitily for any cause listed herein; and,

(6 for violation of the cthical standards set forth in Chapter VI (Eihics in Public
Contracting)

A
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(¢) Decision. The PSCRB shall 1ssue a written decision to debar or suspend. The decision shali:
(1) state the reason(s) (or the action(s) tuken; and,

(2} inform the debarred or suspended person involved of thar right o administrative review
as provided in this chapter.

(d) Notice of Decision. A copy of the decision under subsection (¢) ol ihis scetion shall be
matled or otherwise furnished immediately to the debarred or suspended person and any
other party intervening.

(¢) Finality of Decision. A dccision shall be final and conclusive, unless fraudulent, or the
deburred or suspended person commences an action in court,

5-101.01 Application

This regulatory provision applics to all debarments or suspensions ol persons [rom
consideration for award ol coniracts imposed by the PSCRA.

5-101.02 Suspension
5-101.02.1 Initiation

After consultation with the affected using agency, the Special Assisiant Attorney General,
and, where practicable, the contractor or prospective contractor who is to be suspended, the
‘PSCRB shall made a written determination as 10, whether probable cause exists for debarment
as set forth in Section 5-101 (Authority to Debar or Suspend), Ir pmlmh]u CatIse s found, a
_ contractor ot prospective contractor shall be suspended. A notice of umpemmn incliding, a -
copy of such determination, shall be sent to the suspended contraclor or prospective
contractor. Such notice shall state that:

(a) the suspension is for the period it takes to complete an investigation into possible
debarment including any appeals of a debarment decision, but not for a period in excess

of three (3) months;

(b) bids or proposals will not be solicited from the suspended person, and if they are received
they will not be considered during the period ol suspension; and,

(¢) if'a hearing has not been held, the suspended person muy request & hearing in accordance
with Scetion 5-101.04 {Request for LHearing).

5-101.02.2 Effect of Decision

A contractor or prospective contructor s suspended upon issuance of the notice of
suspension. 'T'he suspension shall remain in effect during any appeals. The suspension may be
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ended by the PSCRB bul otheewise shall only be ended when (he suspenston has been in
effect Tor three (3) months or a debarment decision takes effect.

5.101.03 [nitiation of Debarment Action

Written notice of the proposed debarment action shall be sent by certified mail, retum receipt
requested, to the contractor or prospective contraclor. This notice shall:

(a) state that debarment is being considered;
(b} sct forth the reasons for the action;

(¢) state that if the contractor or prospective conlraclor so vequests, a hearing will be held,
provided such roquest is reccived by the PSCRB within ten (10) days after the contractor or
prospeetive contractor recelves notice of the proposed action; and,

(d) state (hat the contractor or prospective contractor may be represented by counscl. Such
notice shall also be sent to the MSPB Special Assistant Allorney General and the affected
using agency.

5-101.04 Request for Icaring

A contractor or prospective contractor that has been notified of a proposed debarment action
may request in writing that a hearing be hetd. Such request must be received by the PSCRB
within ten (10} days of receipt of notice ol the proposed action under Section 5-101.03

(Initiation of Dgbarment Action). If nd request iy received. within the ten-day perigd, a final
defermination may be made as sét forth in Section 3- 101. 08 (Determination of llcaring Officer;
Final- Du,l‘-.lon) after consuitmg, with the MSPR Special Assistant Attornc:y Gieneral and the
Ll"sl]'l_‘g ﬁ.’gbﬂLy

5-101.05 Notice of Hearing

Tf g hearing is requested, the PSCRI may appoint a hearing officer 1o conduet the hearing and
recommend a final decision. The hearing officer shall send a wrillen notice of the time and
place of the hearing. Such notice shall be sent by certified mail, return receipl requested, and
shall state the nature and purpose of the proccedings. Copics shall be sent to the MSPB Speeial
Assistant Attorney General, the using ageney, and the contractor or prospective contractor.

5-101.06 Authority of Hearing Officer
The hearing officer, in the conduct of the hearmy, may:
(@) hold informal conlerences to scttle, simplify, or fix the issues in a procecding, or to

congider other matters that may aid in the expeditious disposition of the proceeding cither
by consent of the parties or upon such officer’s own motion;
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(b} require partics to state their positions with respect Lo the various 1ssucs in the proceeding;

(¢) require partics to produce for examination those relevanl wilmesses and documents under
thetr conlrol;

(dy rule on molions, and other procedural items on matters pending before such officer;
(&) regulate the course ol the hearing and conduct of participants therein;

(f) receive, rule on, exclude, or limit evidence, and limit lines of questioning or testimony
which are irrelevani, immaterial) or unduly repetitious;

{g) fix time limits for submission of wrilten documents in matters before such officer;

(h) impose appropriate sanclions against any parly or person f(ailing to obey an order under
those procedures, which sanctions may include:

{1} refusing to allow the disobedient parly 1o support or oppose designated elaims or
defenses, or prohibiting that party from introducing designated mallers in cvidenee,

(2} exeluding all testimony of an unresponsive or evasive wilhess; and,
(3) expelhng any party or person from further participation in the hearing;

(1) take offcial notice ol any material fact not appearing in cvidence in the record, 1 such [act
is among the tradi mel ma[Lu'-. nl ]leu,ml nonu, and, '

(J) -take Such otheraction ‘which s n the best inten est of the Hlﬂu conslstc:nt with due process.
and in the interest of justice.

5-101.07 Hearing Procedures

(2) Hearings shatl bc as informal as may be reasonable and appropriatc under the
circumstances and in accordance with applicable due process requirements. The weight to
be altached to evidence presented in any particulay form will be within the diserction of the
hearing ollicer. Stipulations of fact apreed upon by the parties may be regarded and used as
evidence al the hearing, The partics may stipulate the testimony that would be given by a
wilness if the witness were present. 'The hearing officer may require evidence in addibion 1o
that offered by the parlies,

(b) A hearing may be recorded hut need not be trunseribed cxeept at the request and expense of
the contractor or prospective contraclor. A vecord of those present, identification of any
written cvidence presented, and copies of all writlen stalements and a summary of the

hearmyg shall be sufficient record.

(¢) Opening statements may be made unless a parly waives this ripht,
C £ ) A
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(d) A1l wilnessces may be eross-cxamined.
5-101.08 Determination of Hearing Mficer — Final Decision

The hearing officer shall prepare a written determination recommending a course of action,
Such detcrmination shall be given to the PSCREB and the head of a purchasing agency. Copies
shall also be sent to the contractor or prospective contractor, the MSPB Special Assistant
Attorncy General, and the alTected using ageney. The contractor or prospective contractor shall
have len (10) days to file comments upon the hearing officcr’s determinalion. The PSCRE may
request oral argument. After consuliation with the using agency and the MSPB Speeial
Assistant Attorney General, the PSCRB shall issuc a final decision., Both the hearing olficer’s
determination and the final decision shall recite the evidence relied upon. When debarment is
recommended or ordered, the length ol the debarment, the reasons for such action, and to what
extent afliliates arc affocted shall be set forth. In addition, the final determination shall mform
the debarred person of his rights to judicial review under this chapter of these regulations.

5-101.09 Fffeet of Debarment Decision

A debarment decision will take effect upon issuance and reccipt by the contraclor or

prospeclive combractor, After the debarment decision takes elleet, the contractor shall remam

debarred uniil the debarment period speeified in the decision expires.

5-101.10 Maintenance of List of Debarred and Suspended Persons

The PSCRD shall maintain and update a list of debarred and suspended persons. All agencies
~of the State shall be supplied with this list. The PSCRE shall send updates-ol this [ist to all

- dgLnuu% Dt thc* thtc: as neceahmy Such ]hl shall be 'wallablc to ’th puhh‘. upm'l IL‘LlLlL st

“‘: 201 AT’PFAL AND RFV[LW or I‘LRQONAL ST‘RV[(“E ((}NIRACT RFVTT"W ‘
BOARD DECTSTONS

(1) Appeal. Any person recciving an adverse decision, the Stale, or both may appeal from a
decision by the PSCRB to the desipnated court or courts ol the State,

{b) Authorization of Appeal by the State. No such appeal shall be made by the State unless
recommended by the PSCRB or the head of the agency involved.

5-202 DISCONTINUANCLE OF CONTRACTOR’S APPEAL

Aller notice of an appeal 1o the PSCRB has been filed with the PSCRE, a contractor may not
disconfinue such appeal without prejudice, except as authorized by the PSCRBE.

5-203 APPLICABILITY OF THIS SECTION

The provisions of this section specilically apply where it is determined administratively, or upon
adminisirative or judicial review, thal a solicitation or award of a contract is in violation of [aw.
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5-203.01 Determination that Solicitation or Award Violates Law

A solicitation or award may be in vielation ol the faw due (o actions of state employecs,
hidders, offerors, contractors, or other persons. Alter consultation with the MSPI3 Specia
Assistant Attorney General, (he PSCRD or an Agency Head may delermine that a solicitation
or contracl award is in violation of the provisions of the Mississippi Personal Service Contraci
Review Board Rules and Regulations. After consultation with the MSPB Special Assistant
Attomey CGeneral, the Ithics Commission may determine that a solicitation or award violates
the Fthics in Public Contracting provisions of the Mississippi Personal Service Contract
Review Board Rules and Regulorions. Any such delermination shall be made in writing after an
opportunity to be heard is given, and such determination is subjeet to appropriute appeat.

5-203.02 Xinding of Bad Faith or Fraud

Bad faith or fraud shall not be assumed. Speeific findings showing reckless disregard of clearly
applicable Taws or regulations must support a finding of had [aith. A finding of fraud must be
supported hy specific findings showing knowing, wilful acts in disrepard ol such laws or
repulations. Mississippi Code Annolated § 31-7-57 (1972, as amended) holds state employees
personally Jiable il they authorize or make a solicitation or award of a contract in violation of
the law.,

5-204 REMEDIES PRIOR TO AN AWARD

11 prior (o award it is determined that a solicitation or proposed award of a contract is in violalion
ol Taw, then the solicitation or proposed award shall be:

(a) canceled; ot,”

(b revised to comply with the law.
5.204.01 Canecling or Revising Solicitation or Proposed Award to Comply with Law
A finding by the PSCRB, after consultation with the MSPB Speeial Assistanl Altorncy
General, that the solicitation or proposed award is in violation of law will consiilute a
compelling reason to cancel or revise a solicitation or proposed award. Such cancellation shall
be made in accordance with Scction 3-301 (Cuncellation of Invitations for Bids or Requests {or
Proposals).

5-205 REMEDIES AFTER AN AWARD

If after an award, it is determined that the soficitation or award is in violation of the law then the

contract will he canccled in accordance with Scetion 3-301 (Cuncellation of Invitations {or Bids
or Requests for Proposals).
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5-205.01 Termination

Contracts based on awards or solicitations that were in violation of law shall be termimated at
no cost 1o the State, excepl as may be approved or ratified by the PSCRDB in compliance with
slabe Taw,

5-205.02 Effeets of Declaring a Contract Null and Void

In all cases where a contract is voided, no further payments shall be made under the contract
and the State is enlitled to recover the greater ol

(a) the difTerence belween payments made under the contract and the contraclor’s actual costs
up until the contract was volded; or,

(b) the difference between payments under the contract and the value o (he State of the
services, 10 obtained under the contract.

‘The State may, in addition, claim damages under any applicable legal theory.
5-205.03 Effect of Ratification

The State shall be entitled to any damages it can prove under any theory including, but not
limited to, contract and tort regardless of its ratification and alfirmation of the contract.
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CHAPTER 6 - ETTICS TN CONTRACTING FOR PERSONAL AND PROFESSIONAL
SERVICES

INTRODUCTION:

This chapler is intended to be applied in conjunction with and shall not be considered as
superseding any laws or regulations adminisiered and enforced by the Stale Ethies Commission,
Please reler 1o Mississippi Code Annotated §§ 25-4-101 through 25-4-119 (1972, us amended)
for apphcable statutes.

6-101 DEFINITIONS OF TERMS USED IN THIS CHAPTER

(a) Confidential Information means any information which is available to an employce only
because ol the cimployec’s status as an employee of the State of Mississippt and 15 not a
matler of public knowledge or available to the public on request.

(b) Conspicucusly means written in such special or distinctive format, print, or manner that a
reasonable person against whom it is to operate ought to have noticed it.

(c) Direct or Indircet Purticipation means involvement through decision, approval,
disapproval, recommendation, preparation of any part of a purchase request, influencing the
content of any specification or procurcment standard, rendering ol adviee, investigation,
auditing, or in any other advisory capacily.

(d) Financial lnterest mcans:

(1), ownership of-any intcrest or involvement in any tclationship fmm which;, of as-a result-of -
which, a person within the past vear has received, or is presently or in the fulure entitled
to receive, monctary compensation or mateniad graluity;

{2) ownership ol such inlerest in any property or any husiness or income received from any
property or business as may be specified by the Eihics Commission; or,

(3) holding a position in & business such as an officer, director, trustee, partner, employee, or
the like, or holding any position of management,

(¢) Gratuity means a payment, loan, subscription, advance, deposit of money, services, or
anvllmlg of more ’rh.m nomnm] Vd]LlL pm%unt or promised, unless consideration of

(1) Tmmediate family mcans a spouse, children, parvents, brothers and sisters, and such other
relatives as mauy be designated by the Ethics Commussion.

(g) Official Responsibility means dircet administrative or operating  authority, whether
intermediate or final, either exercisable alonc or with others, either personally ot through
subordinates, o approve, disapprove, or otherwise direct Mississippl action.
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(hy Purchase Request mcans that documen! whereby a using agency reqguests that a contract be
A1 b £ HgETICY TCY

(i)

(1)

(k)

(M

entered inlo for a specificd need, and may include, but is not limited to, the deseription of the
requested service, cxpeeted length of scrvice, criteria for evaluation, and mformation
supplied (or the making of any written determination required by this Code.

Bona Fide Employee meuans a person cmployed by a prospective contractor and subject to
the prospective combractor’s supervision and control as to the time, place, and manner of
performance, which neither exerts nor proposcs to cxert improper influence to solicil or
obtain Mississippl conlracts. Tn determmmng whether a bona fide cmployment relationship
cxists, the following (aclors should be congidered:

(1) whether the employment is continuous;

(2) whether the person is subject (o the supervision and control of the prospective contractor;
(3) whether the size of any contingent [ee 15 reasonable in relation to the service performed;
() whether the method of payment of the conlingent fee 1s customary 1n the trade; and,

(5) whether the person is cmployed solely by the prospective contractor,

Bona Fide Established Commeycial Selling Ageney means a business thal netther exerts
nor proposes Lo exert improper influcnce to solicit or obtain public contracts. In determining

whether a husiness is a bona lde established commercial selling  business, the [ollowing
factors .‘5]1()(.1.1(1 be considered:

(1) whcthel the husmexa is one whmh ha eithér becn actm, f ora consxdcmble penod ul time

O lS plesentlv a going - L(mf,el m and is hikely io mnunuc as such;

(2) whether the business uses Hs own name and is charactenzed by the customary indicia of
the conduct of a repular business;

(3) the degree to which the business” activities are directed toward the solicitation of
contracts of the State:

(4) whether the sizc of any contingent foe is reasonable in relation (o the services performed;
and,

(&) whether the methad ol payment of the contingent fee is customary in the trade.

Business Employee means a person, whether compensated or not, who performs personal
services for a business.

Fmployee, as defined in Section 1-201 (Definitions, Employee) s heremalicr referred to as
“Misstssippt Employee.” As used throughout this section, the term “Mississippt Emplaoyee™
shall include:
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(1) a person clected to a Misstssippi ollice;

(2) a non-cleeted person, whether appointed or selected through a personnel selection
procedure, reeciving a salary, wages, or other compensation from the State; and,

(1) a nom-compensated or minimally compensated person who is performing personal
services [or the State,

'The term “Mississippi Employee™ docs not include a person who, as an independent contractor,
or contract worker as defined in Mississippi Code Annotated § 25-9-120(1) (1972, as amended)
performs professional, scientilic, technical, or advisory service [or a state ageney and who
reecives a fee, homorarium, or similar consideration for the services perlormed.

6-20 STATEMENT OF POLICY

Public cmplovment is a public trust. 101s the policy of the State of Mississippi 1o promote and
balance the objective of protecting government integrity and the objective of [acililating the
reeruitment and retention of personmel necded by the State. Such policy is implemented by
prescribing cssential standards of ethical conduct without crcating unnecessary obslacles to
entering public scrvice, Public employvees must discharge theie duties impartially so as to assure
fuir competitive access to povernmental procurement by responsible contractors, Moreover, they
should conduct themselves in such a manner as (o [oster public confidence in the integrity ol the
state procurement organization. Additionally, Mississippi Code Annotated § 25-4-101 (1972, as
amended) states:

The legislature declares that clective and public office and employment is a public -
trust and any éfTort (o realize personal gain through official conduet, other than as |
< provided by law, or as & Aatural conscquence of the employment or pogition, isa .. -
violation of that trust. Thevelore, public servants shall endeavor 1o pursue a course
of conduct which will not raise suspicion among the public that they are likely 1o
be cnpaged in acts that are in violation of this trust and which will not refleet

unfavorably upon the state and Tocal governments,

To uchicve the purpose of this chapter, 1t is essential that those doing business with the Statc of
Mississippi also observe the cthical standards prescribed herein,

6-202 GENERAT. STANDARDS OF ETHICAL CONDUCT

{(a) General Ethical Standards for Employeces.
Any attempt to realize personal gain throuph public employment by conduct inconsistent
with the proper discharge of the employee™s dutics is a breach of a public trust. 1o order to

fulfill this gencral prescribed standard, employees must also meet the specific standards sct
forth in the remaining sections of this chapter.

PSR Rules and Regulations Manval Page 93 Fiitetive Date 2/13/2014



(b} General Iithical Standards [or Non-Employeces.

Any effort 1o inlluence any public employee, or contractor with the State, to breach the
standards of ethical conduct sct (orth in this section and the remuimng scelions of this chapler
is also a breach of ethical stundards,

NOTE: The head of each governmental body or such official’s designee iy encouwraged to
explain and to discuss ot least annually with such official's employees the provisions
of these regulations.

6-203 EMPLOYEE CONFLICT OF INTEREST
() Conflict of Interest.

It shall be a breach of cthical standards for any employee to participate directly or indirectly
n a procurcment when the employvee knows that:

(1 the employce or any member of the employee’s immcdiate family has a financial micrest
pertanmng (o the procurcment:

{2) a business or orgamization in which the employee, or any member of the employee’s
immediate fmily, has a financial interest pertaining o the procurcment; or,

(3} any other person, business, ot organization with whom the employce or any member of
the cmployee’s immediate [amily is nepotiating or has an wrangemont LO[lCCII]lm:,
prospu,ctwc: cmploymem is volved in the pmcun,mcnt

- (b) Discovery of Aétual or-Potential Conflict of Interest, Disqualification, and Waiver:

Upon discovery of an actual or potential conilict of interest, an employee shall promptly file
a writlen statement of disqualification and shall withdraw from further participation m the
fransaction involved. The employee shall, at the same lime, apply to the Cthics Commission
for an official advisory opinion as to what further paricipation, if any, the employee may
have in the transaction.

{c} Nolice.

Notice of this prohibition shall be provided in accordance with oflficial opinions promulgated
by the Lthics Commission,

NOTE: Section 6-203 (Emplovee Conflict of Inferest) covers instances in which u siute employee
imvalved in procurcement is activelyv negofiating for employment with « confraclor or
prospective contractor, Such an employee must disqualify himself or herself from
participation in a procurement involving such a contractor or prospective confraclor
and apply to the Ethics Commission for an official opinion of the siatuiory conflict of

PSCIE Roles iamd Repulalions Manual Page 94 Effeotive Date 2/13/2014



interest prohibition relating to thar procurement. Offers of emplayment under certain
cireumsicmees may also he gratuities which are prohibited by Section 6-204.

6-204 GRATUITIES

It shall be a breach of this regulation for any person o offer, give, or agree to give any employee
or former employee, or for any employee or [ormer employee to solicit, demand, accept, or agree
to accept from another person, a gratuily or an oller ol employment in conncction with any
decision, approval, disapproval, recommendaiion, or preparation of any part of a program
requirement or a purchase request. Tt shall firther be a breach for any person to influence the
content of any specification or procurement standard, rendering of advice, investigation,
auditing, or in any other advisory capacily in any proceeding or application, request for ruling,
determination, claim or controversy, or other particular maller, perlaining to any program
requircment or proposal therefor through the offering or giving of 4 gratwity. The prohibition
against gratuitics prescribed in this section shall be conspicuously set forth 1n every contract and
solicitation therefor.

6-204.01 Gratuitics Prohibition
6-204.01.1 Relationship of Gratuity

In addition, the gratuity or ofler of cmployment must be made in relation to any proceeding
or application, request lor a ruling, determination, claim or controversy, or other parlicular
matter, and In connection with any decision, approval, disapproval, recommendalion,
preparation of any parl of a program requirement or a purchasc request, action to influence
the content of any specification or procurement standard, mndmm of advice, 111\'cat15.1t10n
auditing, or othm 1c|v15013, mpduiy 1o anhtute a hrench.

6—204.01 2 Family

L

This prohibition cxtends to the piving of gratuities to anyone on the state cmployec’s or
former state ecmployee™s behalf such as a member of that employee’s immediate family.

6-204.02 When Prohibition Against Gratuities Nol Applicable
Section 6-204 (Gralwilies) does not prohibit:

(a) the solicitation or acceplance ol anylling of monctary value from a friend, parent, spouse,
child, or other close relative when the circumstances make it clear that the motivation for
the transaction is unrelated o any procurement or program requirement with the State and
i3 bascd vpon a personal or family relationship;

(h) the purlicipation in the activitics of, or the acceptance of an award (or, a meritorious public
contribution or achicvement from a charitable, religious, professional, social or fraternal
organization, or from a nonprolit cducational, rcercational, public service, or civic
orpanization,
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(¢) acceplance only on current customary terms of finance of a loan [rom a bank or other
financial institution for proper and usual activitics of state employecs, such as home
mortgage loans; or,

(d) acceptance of unsolicited advertising products or promotional material, such a pens,
peneils, note pads, calendars, and other such items.

6-204.03 Cuontract Clausc

The [ollowing clause shall be conspicuously set forth i every contract and solicitation
there[ure requiring Personal Service Contract Review Board approval:

REPRESENTATION REGARDING GRATUITIES (Required)

The hidder, offeror, or contractor represents that it has not violaied, is not violating, ard
promises that it will not violate the prohibition against gratwities set forth in Section 6-204
(Gratuities) of the Mississippi Personal Service Contract Review Board Rules and Regulations.

6-205 PROLIIBITION AGAINST CONTINGENT FEES

(a) Contingent Fees. 1 shall be a breach of ethical standards for a person (o be retained, or (o
retain a person, Lo solicit or sccure a state contract upon an agreement or understanding for a
comunission, percentape, brolkerape, or contingent fee, unless such an arangement is fully

disclosed in writing.

(b)) Represent.ﬂtmn of. Contractor, LEvery person; belove hemg awarded. a state contracy;-shall
represent, in writing, that such person has not retiined anyone in violation of auhsedmn (a)
of this:scetion., l'culme to do o constitutes a. breach of ethical standards. '

(¢) Contract Clause, ‘Lhe representation preseribed in subsection (b) of this section shall be
conspicuously sct forth in every contract and solicitation therefor.

6-205.01 Influence Peddling

‘The prohibition in Scetion 6-205 (Prohibition Against Contingent Fees) covers influence
peddling and particularly that which might oceur when a former state official 1 hired on a
continpent basis by a busincss sccking state conlracts.

6-205.02 Relationship of Commercial Selling Business to Prospective Contractor

The rclationship between a bona fide cstablished commercial sciling business and the
prospective contractor should be characicrized by the following:

() the fees charged by the business are commensurate with the nature and cxtent of the
business’s services actually rendered to the prospective contractor,
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(b) the busincss has adegquate knowledge of the scrvice of the prospective contractor which 1t
represents 1o judge whether the flem may be able to meet the State’s requircments; and,

{c) the relationship between the business and the prospeetive contraclor is or is contemplated
to be contining,

6-205.03 Improper Influence

A business ecmplovee or a commiercial selling business should be conclusively presumed not to
he bona fide if the Pthics Commission determines that improper influcnee bas been or 18 being
used (o sceure a state conlracl,

6-205.04 Solicitation Clause

Fvery solicitation for a service shull conspicuously set (orth the following provision (o be
completed and submitted with every prospective contractor’s bid or proposal for those

contracts which require PSCRB approval:

PROSPECTIVE CONTRACTOR'S REPRESENTATION REGARDING CONTINGENT
FEES {Required)

The prospective contractor represents as a parl of such contractor’s bid or proposal that such
contract has/has not (use applicable word or words) retained any person or agency on d
percentage, commiission, or ather contingent arvangement (o secure this coniracl.

. 6—2()5.(!5,_lnl'm'mation on -,(Zion_til_ag.'cnt_-Fggs
Any prospective contractor who' has completed the claisé set forth in Section '6- 205,04
(Solicilation Clause) in the aflirmitive and is the apparently successful bidder or ‘offeror shafl

submit the following information:

(1) the [ull namc and business address ol the business or person relained, and the type of
business organization;

(b) the relalionship ol the business or person Lo the prospective contraclor;
(c) the terms of the retention agrecment or a copy ol such agreement;
(d) if such person is a business cmployee

(1) the duration of employvment;

(2) whether that cmployee is on the contractor’s payroll for purposes of social seeurity and
federal meome tax withholding; and,
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{3y whether that employee represents other businesses and, if so, the names and addresses
of such businesses;

(¢) whether the business or person represents the prospeclive conlraclor on:
(1) bath government and commercial business;
(2) only sovernment business; or,
(3) emly the prescnt contract;

([} The extent of the dutics of the business or person; and,

(¢} The length of time the business or person has been engaged in a particular type of work and
has performed this type of work for the contractor.

6-205.06 Contract Clausc

The following clause shall be conspicuously set forth in every contract and solicitation therelor
reguiring PSCRB approval:

REPRESENTATION REGARDING CONTINGENT FEES (Reguired)

The contractor represents that it has not refained a person (o solicll or secure a state conmtract
upon an agreement or understanding for o commission, peveeniage, hrokerage, or contingent
- Jee, except as disclesed in the eontrgctor s bid or proposal. : :

6-206 RESTRICTION ON-EMPLOYMENT OF PRESENT EMPLOYELS

Except as may be permitied by regulations or rulings of the Lthics Commission, it shall be a
breach of ethical stundards [or any cmployee who is participating  directly or indivectly n the
procurement process lo becomte or be, while such an emplovee, the employee of any persan
contracting with the governmental body by whom the employee is cmployed. Additionally,
Mississippi Code Annotlated § 25-4-105(3)(a) (1972, as amended) states that “no public servant
shall be a contractor, subcontractor or vendor with the governmental entity of which he is a
member, officer, employee or agent, other than in Tus contract ol cmployment; or have a material
financial intcrest in any business which is a contractor, subconiractor or vendor with the
covernmental cntity of which he 1s a member, oflicer, employee or agent except as may be
permiticd by Mississippi Code Annotated § 23-4-105(4)(d) (1972, as amended).

6-207 RESTRICTTON ON FORMER EMPLOYEES IN MATTERS CONNECTED WITH
THEIR FORMER DUTIES

{a) It shall be a breach of ethical standards for any former employee knowingly to act as a
principal, or as an agent for anyone other than the Stale m connection with any:
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(1) judicial or other procecding, application, request for a ruling, or other determinations;

(2) contract,

(3} claim; or,

(4) charge or controversy;

in which the cmployee participated personally and substantiaily through deeision, approval,
disapproval, recommendation, rendering of advice, investigalion, or otherwise while an
employee, where the State is a party or has a direct and substaniial interest,

(h) Tt shall be & breach of cthical standards for any former employee, within one year afler
cessation ol the former ecmployee’s official responsibility, knowingly (o act as a principal, or
an agent for anyone other than the State, in connection with any:

(1) judicial or other proceeding, application, request for a ruling, or other determination;

(2) contract;

(3} elaim; or,

(4) charee or controversy;

in matlers whick were within the former employee’s official responsibility, where the State 1

o parly or has a dircet or substantial interest. Additignally, Mississippt Code Arnotated §23-°

4- 10‘5(’%)(@ (1972, as ﬂnwndt.,d) states that “no public servant shall perform any service for
. any eompensation Im any person or business after termimation: of. ]m ollmg or cmployment in

relation o any case, decision, proeceding or application with respect 1o which he was directly

concerned or in which he personally participated during the period of his scrvice or

cmployment.”

6-208 DISQUALIFICATION OF BUSINESS WHEN AN EMPLOYEE HAS A
FINANCIAL INTERESYT

[t shall be a breach of ethical standards (or a business in which an employee has & [inancial
interest knowingly to act as a principal, or as an agent for anyone other than the State, in
commection with any:

() judicial or olhier procecding, application, request for a ruling, or other determination,

{b) contract;

(c} claim; or,

() charge or conlroversy;
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i which the cmployee either participates personally and substantially through decision,
approval, disapproval, recommendation, the rendering of advice, investigation, or otherwise, ot
which is the subject of the employee’s olTicial responsibility, where the Stale 15 & party or has a
direct and substantial interest,

6-209 RESTRICTION ON EMPLOYEES PURCITASING UNDER TERMS OF A STATE
CONTRACT

Mississippi Code Annotated § 25-4-105(1) (1972, as amended) states, “No public servant shall
use his official position 1o obtain pecuniary benelit for himsclf other than thal compensation
provided for by law, or to obtain pecuniary benefit for any relative or any business with which he
is associated.”

In layman’s terms, this means that anyone purchasing services is frec to negotiate the best price
possible with the seller hut any attempt to tic the sale 1o a stale contract based upon employment
with 2 governmental entity could be considered to be a violation ol the cthics law,

6-210 UUSE OF CONFIDENTIAL INFORMATION

[t shall be a breach of ethical standards {or any cmployee or former employee knowingly to use
conlidential information for actual or anticipated personal gain, or for the actual or anticipated
personal gain of any other person, Additionally, Mississippi Code Annotated § 25-4-102(3)
(1972, as amended) states that “no person may intentionally use or disclose information pained
in the course ol or by rcason of his official position or cmployment as a public servant in any
way that could result in pecuniary benefit for himsel, any rclative, or any other person, tf the
; mformdtmn hag o huun ccnmmummted 10. the public or 15 not pubhc information.” :
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CHAPTER 7 - POLICLES AND PROCEDURES

7-101 GENERAL PROVISIONS

This chapter provides the administrative procedures for submitting required documentation 10
implement slale agency contract requests for personal scrvices, For the purposcs of these
procedures, a service contract is defined as an agreement for the provision of services between an
agency under the purvicw of the MSPR (unless exemnpt from the PSCRB) and a provider of the
scrvices.

7-102 PROCEDURES FOR PROCUREMENT

Pursuant to the provisions of the previous chapters of these regulations, the (olal amount of the
contract shall be used o determine the appropriate procedurcs for procurement ol scrvices as
follows:

(a) Service contracts for $50,000 or {css may be procured [rom any source following ageney
riles and regulations;

(b} Service contracts greater than $50,000 and not exceeding $100,000 may be procured [rom
the lowest aceeptable bidder aller obtaining thece written guotes n conformity with the small
purchases provisions of the PSCRB regulations;

(¢) Service contracts over $100,000 may be procurcd from the lowest bidder or the best proposal
affer advertising and soliciting for bids or proposals’in accordance with PSCRE Rules and
* Regulationy, and subjcet to approval by the PSCRBE. ‘ s

(dy If the cumulative total of multiple service éonlracts between an agency and ond véndor
cxceed $100,000 (hen SPAHRS will automatically route the contract to the PSCRB for
approval;

(¢) Procedures and regulations regarding solc-source procurement arc addressed in 3-205; and
() Procedures and regulations regarding cmergency procurement arc addressed in 3-200.

7-103 PRE-REVIEW OF INVITATIONS FOR BIDS AND REQUESTS FOR
PROPOSALS

An Tnvitation for Bid (hereinafler “TFB™ or Request for Proposal (heremalier “RIP™) for a
contract under the parview of the PSCRB may be clectronically submitled Lo the PSCRD staff
for consullant review prior to advertisement or issuance. The 1D or RTP should be submitted in
final form (as if heing produced to inquiring vendors) and inelude (1) the advertisement, (2) the
IFB or RIP, and (3) the proposed contract, The PSCRE stall” will review the TFB or REP
specifically to cvaluate compliance with the PSCRB regulations. The PSCR1 staff will notily the
agency ol necessary and/or suggested changes. Responsibility for all TFB and RI'P content rests
with the agency. Review of the IID or RFP by PSCRB staff docs not guaraniee approval of the
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procurcment and/or the contract by the PSCRB. Agencies are encouraged to allow as much time
in advance of advertisement as possibic for this review, The PSCRDB staff will require a
minimum of five working days (or review of an I3 or RIP packet which totals 50 pages or less
(including altachments) and seven working days for review of a packet of more than 50 pages.
During the months of May, June and July, the PSCRB staff will requite & minimum of twenty
working days [or review of an IFB or RFP packet which totals 50 pages or less (including
attachments) and (wenty-five working days [or review of a packet of more thun 50 pages.

7-104 SUBMISSTON DEADLINES

The PSCRR will hold one repularly scheduled meeting the Tuesday before ihe thard Thursday
every month, at 9:00 A.M. CST, on the Second Floor of the Regions Bank Buwlding, 210 Last
Capitol Streel, in Juckson, Mississippi 39201 unless a4 special meeting is called by (he PSCRI
Chairman. Notice ol mcetinps may be  [ound posted on  the MSPB  website
(http:/Aerww.mspb.ms.gov), or by calling the PSCRB office (601-359-6517). All conlruct packets
must be submitied (or approval in SPALIRS and by electronme submission through the PSCRDs
L-Application system, in their entirety, Submission to PSCRB must be at least 15 working days
prior to the scheduled PSCRB mecting date in order o be considered for placement on the
agenda for board action.

7-105 DEADLINE EXCEPFITON REQUESTS

A request for cxception to the 15 day submission deadline must be submitied in writing directly
to the Chairmnan of the PSCRIB (MSPR Executive Director) and must contain a detailed account
of the circumstances justifying the exception. The written request must be signed by the Agency
. Iead. All such exception rcquests must be ‘approved by the Chairman, in his ot her.discretion, in
“order for the proposed contract to be placed on the agenda for the next PSCRB meeting,
Submission of a reguest for deadline exception dees not guarantee placement on the agenda. -

7-106 REGULATORY BOARD APPROVAL

For contracts under the purview of the PSCRE, the contracl and the supporting procuremeint
information should first be submitted to and approved by (he appropriate regulatory hoard (if
required by the appropriate regulatory board’s rules and regulalions) prior to submission Lo the
PSCRB. If the agency’s regulatory board authorizes the agency (o proceed with the procurement,
then the ageney should submil the contract and supporting procurement information (o the
PSCRB for approval.

7-107 NEW REQUEST

A new request shall be defined as the initial submission of a contract for the perfovmance of
specified contraciual services,
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7-108 RENEWALS

A request to renew an existing PSCRDB-approved contract is to be clectronically submutied to
PSCRDB no later than May 15" along with all supporting documentation. If approval by an
appropriate regulatory board s required, such approval must be oblained in sufficient time for
the May 13" PSCRD deadline 1o be met. Any request for exception to this deadline must (ollow
the same procedure as outlined in 7-105 (Deadline Exception Requests). Spending authority lor
the current term of the contract should be requested. Authority for any optional renewal years
should be requested when the contract 15 renewed. Renewal terms included in a contract are
oplional and are cxcrcised at the ageney’s discretion. When a contract is originatly approved, the
PSCRB is only approving the option o rencw, not the actual renewal. The agency must submit
the renewal document and supporting documentation for approval by the PSCREB prior to the
coniract expiring. The renewal document must also be exceuted and submitted o the PSCRRE
stafl prior 1o the original contract lerm expiring. Retroactive approval of a rencwal cannot be
granled. Once a contract has expired or lerminated, the contract cannot be retroactively approved
ar renewed. MY AG Op., Stringer (June 25, 1999),

7-109 MODIFICATTONS

A request to modily an cxisting PSCRB-approved contract is 1o be submitted 1o the PSCRB at
least 15 working days prior to a PSCRB meeting date which precedes the modification effeetive
date. Any request for exception to this deadline must follow the same procedure as outlined in 7-
105 (Deadline Lxception Requests). Modifications shall not grant extra compensation, fee, or
allowance to any contractor after service is rendered or coniract 15 made, unless contemplated
within the contract itself or unless the scope of scrvices is increased. The extension of a contract
- 1s comsidercd a modification wherein the spcc,iﬂa,cl contractual services have not becn completed:

by ihe end date atlpuhtcd in the origmal terms of thc contmc;‘r Mochhmh(mw cannot bc: made 10
-Iexpned conlracts. e -

7-110 EMERGENCY CONTRACTS

Lmergency contracts will be reviewed by PSCRB stall for technical compliance and the staff
will notify the agency ol any problems found; however; it 15 the responsibility ol the ageney to
correct any errors, Emergency contracts will be presented o the PSCRD at jts regulur mecting
and will be included in the minutes of said meeting, bul no action 1s required by the PSCRB as to
these contracts. This provision is not intended to prevent the PSCRB from making a reporl as
provided in 3-602.01 (Statwory Authority to Audit) or o take other action as deemcd
appropriate.

7-111 PROTEST DOCUMENTS
Agencies shall submit, with their contract approval request, documenlalion signed by their
cxceutive director, agency head, or his or her designee certifying that adequale time to protest

has been given to all prospective contractors and that no protest or potential protests are knowi
1o the ageney or any agency employces. If a protest is known, the agency shall disclose the
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subject matter of the protest, state whether the profest has been resolved, and explain the
agency’s determination conecrning the protest.

7-112 UTILIZATION OF STATE PROPERTY BY CONTRACTOR

If a contractor will be wiliving stale property (office space, cquipment, ete.) for the provision of
services, the procuring agency shall subimit a written notification to the Bond Commussion
cxplaining the property to he used. A copy ol this letter must be submitted to the PSCRB s part
of the procurement packel.

7-113 TRANSFER OF SPENDING AUTTIORITY

SPAHRS no longer requires the transler of spending authority from one fiscal year 1o the next
for independent contractors,

7-114 EXECUTED CONTRACTS

Aller the approval of a contract by the PSCRB, the contract may be exceuted by the agency and
the vendor and a copy of the executed contract must be electromcally submitted to the PSCRI as
soon s practicable. The executed contract must be identical to the proposed contract approved
by the PSCRB. 1" a change is to be made to the contract afler approval by the PSCRB but before
execuiion, the change must be brought before the PSCRI3 for approval.

7-115 SPALIRS 'ROCEDURES FOR PSCRB CONTRACTS
7-115.01 Entering Contract Informatiun_fin SPAHRS

" An agencey should enter complete contract inlormation into the SPAHRS system-and transmil. it
clectronically to the PSCRR for review. The chucat for Contract Peisonnel Services Approval
form must be completed in full, following all applicable requirements by the Internal Revenue
Code to determine contract type, all DFA requirements lor vendor codes, soclal securily
numbers and commodity codes, and all PSCRB requirements detailed in the Mississippi
Personal Service Contract Review Board Rules and Regulations. Only onc contract service
type may be cntered for caclh request. Agencies must submil necessary vendor codes with
vendor number/social sccurity number in SPAIIRS,

7-115.02 Requests to Modify
Requests to modily (the terms of proviously PSCRB-approved contracts are 10 be resubmitied to
the appropriate regulatory board (11 apphicable) and approved by that board prior o submisston

to the PSCRB. Along with the amendment modifving the original contract terms, the approved
SPAHRS cotry must also be modified.
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7-115.03 Terminations

Agencics must notily the PSCRB upon termination of previously approved contracts for
personal services or the completion ol the performance of services prior 1o the onginal terms of
the contract (expiration date). The approved spending authority should be modihed to reflect
the total dollar amount expended. This modification must be transmitted to the PSRCB for
approval. After approval of the modified amount, a termination date should be entered into
SPAHRS. The oripinal approved end dale remains the end date approved by the PSCRB. A
termination date is entered in the “Termination Date™ ficld in SPALRS.

7-115-04 Options to Renew

Oplions to renew which are not exercised by the agency will be treated as a termination by the
PRCREB.
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CHAPTER 8 - ORAL PROCEEDINGS

$-101 RULEMAKING ORAL PROCEEDINGS

This section applies o all oral proceedings held for the purpose ol providing the public with an
opportunity (o make oral presentations or written input on proposed new rules, amendments to
rules, and proposed repeal of cxisting rules before the Personal Service Contract Review Bom*d
pursuant to the Administrative Procodures Act. Miss. Code Ann. § 25-43-3.104 (1972, a
amended).

When a political subdivision, an agency, or ten (10) persons request an oral proceeding in
regards to a proposed rule adoption, the requestor must submit a printed, typewriten, of legibly
handwritten request,

A. Lach request must be submitted on 8-1/2" x 117 white paper.

The request may be in the form ol & letter addresscd to the Chairman of the Personal Scrviee
Contract Review Board or in the {orm ol a pleading as if filed with a court.

C. Fach request must include the full name, lelephone riumbers, and mailing address of the
requesior(s).

1. All requests shafl be signed by the person filing the request, unless represented by an
attorney, in which case the attorney may sipn the request,

Notice of the date, time, wnd plaLL of all oral pm.cb'c:dings shall be filed with the ‘;Quurutary of

State’s Office for publication. in the Administrative Bulletin, The agency providing the notice L

shall prowdc notice of oral pr()u:edmgn 1o all persons requesting notification of pmpmcd rule
adoptions. The oral proceedings will be scheduled no carlier than twenty (20) days [rom the
filing of the notice with the Secretary ol Stale. The Chairman of the Personal Service Contract
Review Board or desipnee who is familiar with the substance of the proposed rule shall preside
al the oral procceding on a proposed rule,

Public participation shall be permitted at oral proceedmgs, as [ollows:

A, AL an oral procceding on a proposed rule, persoms may make stalements and present
documentary and physical submissions concerning the proposed rule.

1. Persons wishing Lo make oral prescntations at such a proceeding shall notify the Chairman of
the Personal Service Conlract Review Board at least three business days prior to the
proceeding and indicate the generad subject of their presentations. The presiding oflicer in his
or her diserction may allow individuals 1o participale that have not contacled the Personal
Service Contract Review Board prior to the proceeding.
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C. At the proceeding, those who participate shall indicate their names and addeesses, identily
any persons or organizations they may represent, and provide any other information relating
to their participation deemed appropriate by the presiding officer,

). The presiding officer may place time Timitations on individual presentalions when necessary
(o assure the orderly and expeditious conduct of the oral proceeding. To encourage joint
presentations and to avoid repetition, additional time may be provided (or persons whose
presentations represent the views of other individuals as well as their own views.

E. Persons making presentations are encouraged to avoid restating matters that have already
been submitted in writing, Written materials may be submilted at the oral proceeding.

F. Where timc permits and to facilitate the exchange of information, the presiding officer may
open the [foor 1o guestions or general discussion. The presiding officer may question
participanis and permit the questioning of participants by olher participants about any matler
relating fo that rule-making proceeding, including any prior written submissions made by
those participants in that procceding. No participant shall be required to answer any question.

Physical and documentary submissions presented by participanis m an oral proceeding shall be
submnitted to the presiding officer. Such submissions become the property of the Personal Service
Contract Review Board, part of the rulemaking record, and are subject 1o the Personal Scrvice
Contract Review Board’s public records request procedure, The Persomal Scrviee Contract
Review Board may record oral procecdings by stenographic or electronic means.

R 20] DECLLARATORY UPINIUN"\

-"Thh section %ls Tmth thc: Pcraondl ‘%ewm: C onlract RL view Bomcl s rules gover nmh the {m m,
‘content,. and. filing of requests . for dec,lumlnry opinions, the, plom,ciuml rights "of persons n,
telation 1o the wrilleh requests, and-the Personal’ Service Contract Review Board's procedures
regarding the disposition of requests as required by Mississippt Code Annotated § 25-43-2,103

(1972, as amended).

The Personal Service Contract Review Board will issue declaratory opinions regarding the
applicability to specilied fucts of:

A. A statute administered or enlorecabic by the Personal Service Contract Review Board,

B. A rulc or repulation promulgated by the Personal Scrviee Contract Review Board; or,

(. An order issucd by the Personal Service Contract Review Board.

A request musi be limited to a single transaction or occurrence.

When a person with substantial interest, as required by Mississippi Code Annotated § 25-43-

2.103 (1972, as amended), requests a declaratory opinion, the requestor must submit a printed,
typewritlen, or lepibly handwritten request.
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A. Fuch request must be submitied on 8-1/2" x 117 white paper.

I3, The request may be in the form ol a letter addressed Lo the Chaigman of the Personal Scrvice
Conlract Review Board or in the [orm of a pleading as il (led with a coust.

C. Lach request must include the full name, telephone numbers, and mailing address of the
requestor(s).

D. All requests shall be signed by the person filing the request, unless represented by an
attorney, in which casc the attorney may sign the request.

. BHach request must clearly state that it is a request for a declaratory opinion,

Any party who signs the request shall attest that the request complies with the requirements sel

[orth in these rules, including but not limited (o a full, complete, and accurate statement of

relevant facts and that there are no related procecdings pending belore any agency,

administrative, or judicial tribunal.

Fach request must contain the following:

A A clear identification of the statute, rule, regulation, or order at issuc;

1. The question for the declaratory opimion;

C. A cledr and uc'mcisc statcmc:m; of all ['auts ‘1'clcvant to the qu::sl.im'l prcs;cntcd;

D. The identity n{ all mhu known persons uwnlvu:l inor lmpaued by the !%ts 5_,1\’1115:, rise Lq the
request _including . their tolationship. 0 Lhe lauts and then name, maxlmg addiew and

" telephone number; and,

E. A statcment sufficient Lo show that the 1equutm hag a substantial inlerest in the subject
mattcer of the request.

The Persomal Service Contract Review Board may, lor good cause, refuse 10 issue a declaratory
opinion. The circumstances in which declaratory epinions will not be issued include, but are not

necessarily limited to the following:

A. The matter s outside the primary jurisdiction of the Personal Service Conlract Review
Board:

B3, ‘There is a lack ol clarity concerning the question prescated;
(. There is pending or anticipated litipation, administrative action or anticipated administrative

action, or other adjudication which may cither answer the question presented by the request
or otherwise makc an answer unnecessary,
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D.

(.

IT,

0.

The statute, rule, or order on which a declaratory opinion is sought is clear and not in need of
interpretation Lo answer the question presented by the request,

The facts presented in the request are not sufficient 1o answer the question presented;

The request fails to contain information required by these rules or the requestor faled 1o
loHow the procedure set forth i these rules;

The request sceks to resolve issues which have become moot or arc abstract or hypothetical
such that the requestor is not substantially affected by the rule, statute, or order on which a

declaratory opinion is sought;

No conlroversy oxists or is certain Lo arise which raises a question concerning, the application
of the statule, rule, or order;

The question presented by the request coneerns the legal validity ol a statute, rule, or order;

The request is not based upon facts caleulated to aid in the planning of future conduct, but is,
instead, based on past conduct in an effort 1o establish the effect of that conduet;

No clear answer 15 determinable;

The question presented by the request involves the application of a crimial statule or sets
{orth facts which may constitute a erime;

- The answer to the question presented. would require the dndmm‘c of information whmh is

I‘Hlvﬂbgbd or othuwne protected hy taw ﬁ om disclomue
The quehlmn is currently the ‘-.uh_]eu of an Altorncy (Jcm,ml 5 npmum ]LL]L[L st;
The question has been answered by an Atlorney Gengeral’s opinion;

One or more requestors have standing to seek an Attorney General’s opinton on the protfered
question;

A similar request is pending before this agency, or any other agency, or a procecding is
pending on the same subject matter before any agency, administrative or judiciat tribunal, or
where such an opinion would constitute the unauthorized practice of law; or,

The question involves eligibility for a license, permit, certificate, or other approval by the
Personal Yervice Contract Review Board or some other agency und there is a statutory or
regulatory application process by which eligibility for said license, perm(, or certificate or
other approval may be determined.
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Within forty-five (45) duys afler the receipt of a request for a declaratory opinion which
complics with the requirements of these rules, the Personal Service Contract Review Board shall,
i wriling:

A Tssue an opinion declaring the applicability of the statute, rule, or order 1o the speeified
CITCUmsLlanees;

B. Agree lo issuc a declaratory opinion by a specilicd time but no later than ninety (90) days
afler receipt ol the written request; or,
C. Decline to issue a declaratory opinion, stating the reasons for its action.

The forty-five (45) day period shall begin on the (irst business day after which the request 15
received by the Personal Scrviee Contract Review Board.

Declaratory opinions and requests for declaratory opinions shall be available for public
inspection and copying at the cxpense of the viewer during normal business hours. All
declaratory opinion and requests shall be indexed by name, subject, and date of issue.
Declaratory opinions and requests which contain information which 1s confidential or exempt
from disclosure under the Mississippi Public Records Act or other laws shall be exempt from this
requiremient and shall remain confidential.
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APPENDICES
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APPENDIX A

Agencies under PSCRB Purview

Agency No. | Agency Name o . Master No.
{71 Office of the Altorney Genersd o7t
111 Oifice of the Scerctary of State - 111
L 1‘3“3 Office of the Slate Auditor H 155
1 6() M$ state Personnel Board 160
103 Division ol Budget & Policy L)L,Vt. lopment 161
131 | Office of Administrative Services 161
161 Department of Iinance and Administration 161
1ol Division of Supporl Services - 16l
163 Officc of Tort Claims 1ol
171 Treasury - Slate 171
172 Flreasury - MPACT 171
173 Health Carc Lxpendable Fund Board 171
174 “MS Affordable College Savings Plan {71
181 Department of Revenve 181
183 | M8 Garming Commisston | ) 183
201 Department of Fducation ‘ 201
203 Ed. Dept. Minimum Propram 201
206 . I, Dept, Vocational & T u,hmual . . 208
231 ‘Blind$chool - - e )
. 2322 . | Deaf School o P PN IR !
233 Blind & Deaf cv.:hool - - 201
245 | Library Comimission . 245
247 | Authority for Fducational Television 247
301 Department of Health | 301
134 Division of Spinal Cordand Health 330
139 Special Disability Propram 330
331 Department ol Rehabilitation Services ‘ 330
333 Office of Disability Delerminalion Serviees 330
334 Office of SP Scrviees for Ind. With Disability ) 330
349 | DRS. Supporl Services 33
653 Div. of Voc. Rehab for the Blind - 330
371 Department of Mental Health - e
372 Fast MS State Hospital Mentaj ITealth ” 371
373 Lllisville Stale School a7t
374 Mississippi State Hospital ‘ 371
377 Lilisville School Farm 37
379 Drug & /\Imhul Seetion 371
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381 | Boswell Regional Center ‘ 371
L North M5 Regronal enter 371
389 Central MS Residential Center 371
391 South M3 State TTospila 371
1392 Mmmmpl Adolescent Center 37
393 Mississipp "'-)pu,mh/t,d |'reatme nt lacility 371
386 Hudspeth Regional Center 37
387 South Mississippi Reglonal Center 371
348 North Mississippi State Hospital 371
401 Department of Apriculture & Commerce 401
405 Plant Tndustry Division - Agriculture & Commerce 401
408 liarmers Central Market - Agriculture & Commerce 401
4012 Agricalture & Commerce - Grain Division K
105 Divigion of Community Development 411
411 Mississippi Development Authority 411
414 MDA - Division of Support Services 411
427 Board of Animal TTeallh 427
430 Fair Commission 430
| 450 | Departiment of Marine Resources 45()
451 Forestry Commission 451
454 1 M3 Institwte Tor Forest [muntm‘y 451
460 Wildlifc and I'isheries 468
462, Wildlile Cons - Museum Nﬂtuml Seience 468
468 - Department of Wﬂdh[e and Fisherics 468
‘470 - | Parks and Regreation *. * L 468" . .
_471 T)e]mtnwn{ of anmnmunal (,)mhty 471
473 Olfice of Geology and Energy 471
474 Office ol Land and Water 471
476 Office of Pollution Control 471 |
472 | Grand Gulf Military Monument Comm, 472
475 | Department of Archives and History 475
480 Pat Harrison Waterway Disirict 480
482 | Pearl River Basin Development Distriet 482
487 Peart River Valley Water Supply Districl 487
488 Tombighee River Valley Water Management 488
491 01l & Gas Board 491
497 | Soil & Water Conservation Commission 497
S00) Insurance Depariment 500
S0l State Fire Academy 500
510 Bankinp & Consumer Finance - CEF 511
| 511 | Department of Banking & Consumer I'inance 511
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530 Public Fmployecs Retirement System ‘H()

551 Department of Corrections 551

557 Correction - Medical Scrvices 551

358 Corrections - Farming Operations 351

359 TIrarole Board 551

60 Department of Tnlormation lcclmoln;:y Services 6ot
...... 571 Olliee of Youth Services 630

647 Jobs Program 050

048 Child Support 650

649 DITS - Division of Support Services 650

051 Department._ ol Human Scrvices 650

652 Divigion of Lmployment and llammg 630

660 Division of Aging and Adull Services 05() !

661 Division of Commumty Scrvices o050
| 662 Office of Social Services 650

663 Division ol Soeial Scrvices Block Crrant 650 |

004 Division of Children and Youth 630

667 Wellare Restructuring Program 650

665 Division of Medicaid 065 a
o7 Depuartment of Employment %Lumﬂy 671

672 Workers Compensation Commission 672
| 107 | Division of Public Safety Planning 711

127 -Public Salety Councif on Aging .. AL

711 Departinent of Public Sufety 711

J12 ‘| DPS - Division of Support. “'»t:rvic-es'_ . R

713 Division of Crime Laboratorics ) 7 n

714 Division of Law Linforce T)mnm}__, /\deun\, 711 |

740) Division of Medical Examiner AR

742 Olfice of Law Standards & Tr mnmg 711

743 DP'S Emergency lLlLbDﬂ}lanlll(.,d.[.‘l(mh 711

744 County Jail Standards & Training 711
| 718 Narcolics Burcau 711

731 Veterans Affairs Bmu d 731
| 734 Velerans Home Pu_;cﬂhd.se Bourd 734

811 Public Service Commission g1t

812 Public Utilitics Stail 812

824 Board ol Dental Examiners 824

825 Aylcultuml Aviation Hmud ] §a5

828 Board of Physical Therapy 828
829 Bourd of Medical Licensure 829

830 Board of Cosmetology 830
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831

%33

” | MS Real Fstate Appraiscr License & Cert, Board
832

M$ Real Lstate Commission

Board of Funeral Scrvices

834

Mississippi State Board of Contraclors

836

838

Board of Nursing Home Administrators

Board of Nursing

839

341

Motor Vehicle Commission

Board of Barber E Xaminers

Board of Public ALLnlml:mLV

842
843

Board of Profcssional Lngineers & T.and Surve yuh

Athletic Commission

845

Board of Pharmacy

460

846

Board of Archntecture and Landmlpe

Veterans Memorial Stadiwm

863
866

Am Clommission

Auctmncm s C ‘mﬂnmwm

7210

Massigsippi mexgmc,y M.nmg:mmt Awm

808

867 |

Murriage/Family Therapists

Board of Registered Professional Geologists

Bourd of Examincrs for Social Workers &

PECRE Rules and Regulations Mol Page 15

Effoctive Date 2/13/2014



FSCRE Rules und Repulations Manual

APPENDIX B
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Request tor I’roposal
To Provide A
Professional Consuitant

Mississippi State Personnel Board
214 Last Capitol Street, Suite 800
Jackson, M 39201

RFP N, 98-02-MSPT3

Contact Person: John Smith

I'ax Number; 601-999-9999
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MISSISSIPPT STATE PERSONNEL BOARD
210 East Capitol Street, Suite 800 Jackson, MS 39201
(601} 359-6517

INVITATION: Written proposals subject to the conditions hercin stated and attached hercto,
will be received at this office until Thursday, May 6, 2010, at 2:00 p.m. local time for furnishing
the services as described below for the Mississippi State Personnel Hoard (hereinafter *MSPR™).

DESCRIPTLION: ‘The MSPB is hereby requesting written proposals to provide a professional
consultant.

The MSPB will reccive proposals from firms having specilic cxperience and qualifications in the
area identified in the solicitation. l'or consideration, proposals for the project must contain
evidence of the [irm's experience and abilities in the specified area and other disciplines directly
related (o the proposed service.  Other information required by the MSPB may be included
clsewhere in the solicitation.  Unless otherwise stated, all offcrors shall provide profiles and
resumes of the staff to be assigned to the project, references, illustrative examples of similar
work perlormed, and any other inlormation that clearly demonstrates the olleror’s experfise in
the arca of the solicitation.

A selection committee shall review and evaluate all replics. The sclection committee will have
only the response 1o the solicitation 1o review lor selection of finalists, Tt is, therelore, important
that respondents emphasize specilic wmlormation pertinent (o the work.,  BEvaluation of the
responscs will be based on the following eriteria:

A, The overd] quality of the proposed plan for performing the required seivices {the plan should™
reflect an understanding of the project.and its ohjectives). Consideration will be given to the
completeness of the response to the specitic requirernients of the solicitation. (Critical)

RB. Proposer's ability 10 provide the required services as reflected/evidenced by qualilications
{cducation, cxperience, ele)). This meludes the atihity of the proposer to provide a work

product that iz lepally defensible. (Very Importint)

(. The personnel, equipment, facilities, and financial resources to perform the services currently
avatlable or demonsiraled o be made avatlable al the time of contracting. (Trportant)

D. A record of past performance of similar work., (Critical)

E. Price. (Tmportant)

PSCRTE Rules and Repulyfions Munoal Pﬂgc 117 Teffeolive Date 2/13/2014



Inquiries regarding this Request for Proposal must be directed (o

John Smith, (TTTLE)
Missigsippi state Personnel Board
210 Last Capitol Street, Suite 800

Jackson, M5 39201

(G013} 999-9999

Proposals and attachments must be submitted to:

Jim Smith, (TTILE)
Mississippi State Personnel Board
210 Fast Capitol Street, Suite 800

Jackson, Mi 39201

(601} 999-9999
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MISSISSIPPL STATE PERSONNEL BOARD
210 EAST CAPITOL STREET, SUITE 800
JACKSON, MISSISSIPPI 39201

1.0 SPECTFICATIONS, TERMS AND CONDITIONS FOR PROFESSIONAL
CONSULTING SERVICES

1.1 General Statement:

‘The Mississippi State Personnel Board (hercinafter “MSPB™), in order to ensure thal
selection procedures {or screening applicants for jobs with the state service in Mississippi
are job rclated and legally defensible, is desirous of securing the serviecs of a
professional consultant.  Additional information may be obtained by written request Lo
Jim Smith, Mississippi Stale Personnel Board, 210 Last Capitol Siveet, Suite 800,
Juckson, M5 39201,

1.2 Detailed Minimum Specifications;

Devise a wrilfen proposal that will ensure thal selection procedurcs for scrcening
applicants for jobs with the state service ol Mississippt arc job related and legally
defensible, A1l information, tesults, conclusions, studics and other data arising oul ol the
consultant’s performance may be utilized by the State in litigation. The wrillen proposal
should be such that it clearly and fully explains how the consultant will:

(1) provide expertise in conjunction with the development of valid job descriptions with
gssential funciions in compliance Wlth hdcml law Spuuhml]y the Anu:nmn-, wﬂh
" Disabilities Act’ (ADA)

- (2) provide job related mininiuim qualifications for.job classes sclected oridentified hy. ™
the MSTB and provide a recommendation on the continued wtilization of lests, where
applicable, in association with these job related minimum qualifications;

{3) provide professionally developed job descriptions with job related minimum
qualificaitons and essenbal functions in compliance with federal law, with neccssary
documentalion as professionally appropriate for establishing job relatedness; and,

(4} provide job class specifications in both hard copy (paper) and clectronic formats (The
State Persormel Board uses Microsoft Word and Adobe to maintain ils current job
class specilications documents.  Special features of Word are used (o format the
documents.  'The consultant submitting the proposal will be required to provide
clectronic files in the formal specified by the MEPB.  Special formatting codes, lile
naming convenltions, and other instructions will be provided to the consultant al the
lime ol the award. As an option, the consultant's proposal should provide provision
ol all documentation in PDI format, Electronic files are 10 be provided in Microsoft
Word and PDI format.).
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2.0

The price submitted shall refleet a total cost for each successfully compleled job
description provided for cach joh class, specilying the total number of job descripiions
that the consultant can successfully complete no later than May 31° of each fiscal year.
The MSPB staff will provide the consultant with lists identifving the speeific job classes
for which these services are (o be performed.  Completed job descriptions must be
delivered to MSPB {or review as follows:

{1) The [irst batch must be delivered no later than three months afler the commencement
of the contract with a minimum of fifteen (15) job deseriptions being submitted [or
review,

(2} All other batches must be delivered cach month thereafier with a minimum of
seventeen (17) job descriptions being submitted for veview cach month,

The period of performance ol this service is for fiseal years 2013 through 2015 (July 1,
2012 - June 30, 2015). The contract is renewable for a period of two (2) years for hhm]
year 2016 - 2017 conditioned upon the receipt ol state (unds and satisfactory performance
during prior [iscal years as determined by the State Personnel Direclor.

CONSULTANI'S WRITTEN PROPOSAL SHALL  CONTAIN THE
FOLLOWING MINTMUM INFORMATION:

(1) name of consultant, Jocation ol consultant's principal place of husiness, and the place
of performance ol the proposced contract,

-.~.) age ol consultant's business and l]u—: aver dgu numhu of cmployeca over HIL pmt three

o (3) yeais;,

( 33 Lcsume ]1511115 dbll'lhu-: quahﬁcatmm and e\cpenemu oi ‘1” mdmdualk whu w11| b
assigned to provide the required services;

(4) listing of three contracts under which scrvices similar in scope, size. or discipline
were performed or undertaken, including al least two (2) references lor curvent
contracts or those awarded during (he past three (3) vears (On a proposal form, list
three (3) projects to include the names and addresses of the projects, the scope of the
project, and the names and (clephone numbers of the clients for reference purposes.
All information on the proposal form must be completed.  Incomplete or unsigned
proposal (orms witl be rejected.);

(5) a plan piving as much detail as is practical explaining how the services will he
performed; and,

(6) an estimate of price.
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4.0

e
-

6.0

INSURANCE REQUIREMENTS

The successful offcrog/proposer will be required to procure and maintain ervors and
omissions/professional liability coverage in the amount of:

$250,000 per occwrrence for Uiscal Year 2013;
$250,000 per oceurrence for Fiscal Year 2014,
$250,000 per occwrrence for Fiscal Year 2015;
£500,000 per occurrence (or Fiscal Year 2016; and,

$500,000 per occurrence for Fiscal Year 2015 (provided renewal option is exercised);
and oller proof of such coverage. Prior to the execution ol the contract, proofl ol such
coverage shall be provided. Should the certificale expire during the term of the contract,
it is the responsibility of the vendor to provide copics of the currenl insurance certificate.

INSURANCE

Contractor represents that it will maintain workers” compensation insurance which shall
inure to the benelit of all Contractor’s personne! provided hereunder and maintain errors
and omissions/professionat liahility insurance with minimum limits as described in
section 3.0 above,  All errors and omissions/professional liability insurance will provide
coverape to the MSPRB as an additional insured. The MSPR reserves the right to request
from cariers, cerlificates of insurance regarding the required coverage.  Insurance

carrlers must be licenséd or hold a ‘Certificate of Authority from: the Mississippi
. Department of [nsurance, :

RENEWAL OF CONTRACTS

The contract may be remewed at the discretion of the ageney upon writlen notice to
Contractor ail least sixty (60} davs prior Lo (he conlract anniversary date for a period of
one (1) successive year under the sume prices, torms, and conditions as in the original
contract. The total number of renewal years permitted shall not exeeed two (2),

COMPENSATION FOR SERVICES WILL BE TN THE FORM OF A FIRM
FIXED PRICE AGREEMENT

REJECTION OF PROPOSALS
Proposals which do not conform to the requirements sct forth in this RFP may be rejecled
by MSPB. Proposals may be rejected for reasons which include, but arc not limited Lo,

the (ollowing:

(1) the propesal contains unauthorized amendments to the requirements of the REE;
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8.0

9.0 -

10.0

(2) the proposal is conditional;

(3) the proposal is incomplcte ar contains irregularities which make (he proposal
indelinile or ambiguous;

(4) the proposal is received lalg;

(5) the proposal is not signed by an authonzed representative of the party;

(6) the proposal contains fulse or mislcading statements or refcrences; and,
{73 the proposal docs not offer W provide all services required by the RFP.
INFORMALITIES AN IRREGULAITIES

The MSPB has the ripht to waive minor defoets or variations of a ld from the exact
requirements of the specifications that do not alfeet the price, quality, quantity, delivery,
or performance lime of the services being procured. If insuflicient information is
submitled by a bidder with the bid for the M8PB to properly evaluate the bid, the MSPB
has the right to require such additional informalion as it may deem necessary after the
time set for receipl of bids, provided that the information requested does not change the
price, quality, quantily, delivery, or performance time of the services being procured.

DISPOSITION OF PROPOSALS
All submitted proposals become the property of the State of Mississippi.
COMPETITIVE NEGOTIATION -

The hidding method to be used is that of competitive negotiation from which M5B 1y
seeking the best combination ol price, expericnce and quality ol service.  Discussions
may be conducted with offerors who submit proposals determined to be reasonably
susceptible of being scleeted for award. Tikewise, MSPD also reserves the right (o accept
any proposal as submitted for contract award, without substantive negotiation of offered
lerms, scrvices o prices. For (hese reasons, all parties are advised (o propose their most
favorable terms initiatly.

RI'P DOLS NOT CONSTITUTE ACCFEPTANCE OF OFFER

The release of the Request for Proposal does not constitute an acceptance ol any offcr,
nor does such release in any way obligale MSPB o cxecute a contract with any other
parly, MSPB rescrves the right to accept, reject, or negotiate any or «ll offers on the basis
ol the cvaluation criteria contained within this document, The final decision to execule a
contract with any party rests solely with MSPB.
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11.0 EXCEPTIONS AND DEVIATHONS

Offerors (aking exceplion to any part ot scetion of the solicitation shall indicaic such
exceplions in the proposal and shall be fully described. TFailure 1o indicate any cxeeption
will be interpreted as the offeror’s intent to comply fully with the requirements as writlen,
Conditional or qualified offers, unless specilically allowed, shall be subject to rejection in
whole or in part.

120 NONCONFORMING TERMS AND CONDITIONS

A proposal that includes terms and conditions that do not conform 1o the terms and
conditions in the Request for Praposal is subject Lo rejection us non-responsive.  MEPT
rescrves the right to permit the offeror (o withdraw nonconflorming terms and conditions
from its proposal prior o a determination by the MSPLB of non-responsiveness based on
the submission of nomconforming terms and conditions.

13.0  PROPOSAL ACCEPTANCE PERIOD

The original and five (5) copics of the proposal and all altachments (six (6) copies total)
shall be sighed and submitted in a sealed envelope or package to Jim Smith, 210 Fast
Capitol Streer, Suite 800, Jackson, Mississippi 39201 no later than the time and date
specified for receipt ol proposals. Timely submission of the proposal is the responsibility
of the offeror. Proposals reccived after the specified time, shall be rejceted and returned
o the offeror unopened.  'The envelope or package shall be marked with the proposal
opening date and time and the number of the request for proposal. ‘The time and date of
rceeipt shall be-indicated on the envelope or package by the MSI'B Business Office. .
" Fach page of the pr ()p(‘h‘ﬂ and "all attachments shall be jdentified wﬂh the name of the
()l[um ‘

14.0 | EXPENSEE INCURRED IN PREPARIN(’.‘ OFFERS

MSPB accepts no responsibility for any expense imcurred by the offeror in the
preparation and presentation of an ofler. Such expenses shall be borne exclusively by the
offeror.

15.0 PROPRIETARY INFORMATION

The offeror/proposer should mark any and all pages of the proposal considered Lo be
proprietary information which may remain confidential in accordance with Mississippi
Code Annotated §§ 25-61-9 and 79-23-1 (1972, as amended). Any pages not marked
accordingly will be subject to review by the general pubhic afier award of the contract.
Requests to review the proprietary information will be handled in accordance wilh
applicable legal procedures.
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16.0

17.0

15.0

18.1

18.2

18.3

ADDITIONAL INFORMATION

(Jucstions about this Request for Proposal must be submitted in writing to John Smith al
210 East Capitol, Suwite 800, Juckson, Mississippi 39201 fax number 601-999-9999,
Questions concernitig the technical portions of the Request for Proposal should be
directed o Jane Doe at 210 Last Capitol, Suite 800, Juckson, Mississippi 39201 fax
number 601-999-9999, Offerors are caulioned thal any statements made by the contract
or technical contract person thal malenally change any portion of the Request for
Proposal shall not be relied upon unfess subsequently ratified by a formal writlen
amendiment to the Request for Proposal.

DEBARMENT

By submittinp a proposal, the offeror certifies that it 13 notl currently debarred from
submitting proposals for contracts 1ssucd by any political subdivision or agency ol the
State ol Mississippi and that it is not an agent of a person or entity thal is currently
debarred from submitting proposals for contracts issued by any political subdivision or
apency of the State of Mississippi,

REQUIRED CT.AUSES FOR PROCUREMENT

Acknowledgment of Amendments

Offerors shall acknowledge reccipt of any amendment to the solicitation by signing and
rclm‘ning the amendment with the proposal, by identifying the amendment number and

date in the space provided for this pwpose on the proposal form, or by letter. The.
deknowledgment must be received by the. MSPB by the time and at the plm,e specilied

Tor leuﬂpl of pr npumla

Certification of lndependent Price Determination

The ofleror certifics that the prices submitted in response to the solicitation have been
amived at independently and without, for the purpose ol resincling competition, any
consultation, communication, or agreement with any other offcror or competitor relating
to thosc prices, the intention (o submit a bid, or the methods or factors vsed to caleulate
the prices bid.

Prospective Contractor’s Representation Regarding Contingent Fees (1o be placed
in prospective Contractor's vesponse hid or proposal. )

The prospective Contractor represents as a part of such Contractor’s bid or proposal that
such Contractor has‘has not (use applicable word or words) retained any person or
ageney on a percentage, commission, or olher contingent arrangement to secure (his
contract.
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18.4 T-Verification

I applicable, Contractor represents and warrants that 1 will cnsure its compliance with
the Mississippi Emplovment Protection Act ol 2008, and will register and participate i
the status verification system for all newly hired employees. Miss, Code Ann, §§ 71-11-
1 et seqg. (1972, as amended), The term “employee™ as used herein means any person that
is hired o perform work within the State of Mississippi. As used herein, “status
verification  system” mcansg the Ulegal Immigration Reform  and  Immigration
Responsibility Act of 1996 that is operated by the United States Department of Homeland
Security, also known as the L-Verify Program, or any other successor clectronic
verification system replacing the L-Verify Program. Contraclor agrees (o maintain
records of such compliance. Upon request of the State, and after approval of the Social
Security Administration or Department of Llomeland Security when required, Contractor
aprees to provide a copy of cach such verification. Contractor further represents and
warrants that any person assigned {o perform services hereafler meets the employment
clipibility requirements of all immigration laws. The breach of this agreement may
subject Contractor 1o the [bllowing:

a) termination of this contract lor scrvices and ineligibility for any stale or public
contract in  Mississippi for up to three (3) years with notice ol such
canccllation/termination being made public;

B (he loss of any license, permit, cerlification or other document granted to Contractor
by an ageney, department or governmental entity for the right to do business in
Mississippt for up to onc (1) year; or,

¢) both! T ihe evént of such cancellation/termination, Contraclor would also be liable -
for any -additional costs incurred -by the State due to Contract LdﬂLE“dl]UH of-loss. of.
license or permil to do.businéss in the Statc.

18.5 LK-Payment

Contractor aprees to accept all payments in United States currency via the Stale ol
Mississippi’s electronic payment and remillance vehicle, The agency agrees to make
payment in accordance with Mississippt law on “Timely Payments for Purchases by
Public Bodics,” which generally provides (or payment ol undisputed amounts by the
agency within forty-five (43) days of receipt of invoice. Miss. Code Ann. § 31-7-303
(1972, as amended).

18.6 Representation Regarding Contingent Fees
Contractor represents thal it has not retained a person to solicit or secure a stale conbract

upon an agreement or understanding for a commission, percentage, brokerage, or
contingenl [ee, excepl as disclosed in Contractor’s proposal.
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18.7

19.0

19.1

19.2

19.3

19.4

Representation Regarding Gratuities

The olleror, or Contractor represents thal it has not violated, is not vielating, and
promises that it will not vielate the prohibition against gratuitics set forth in Section 6-
204 (Gratuities) of the Mississippi Personal Service Contract Review Bourd Rules and
Regulations.

STANDARD TERMS AND CONDITIONS WHICH WILL BE INCLUDED IN
ANY CONTRACT AWARDED FROM THIS RFP

Applicable Law

'The contract shall be overned by and construed in accordance with the laws of the State
of Mississippi, excluding its conflicts of Taws, provisions, and any litigation with respect
thereto shall be brought in the courts of the State.  Contractor shall comply with
applicable federal, state, and local laws and regulations.

Availahility of Funds

It is expressly understood und agreed that the obligation of the Stale 1o proceed under this
agreement is conditioned upon the appropriation of (unds by the Mississippi Stale
Tegislature and the receipt of state and/or federal funds. If the funds anticipated for the
continuing fulfillment of the agreement are, al any time, not forthcoming or msullicient,
cither throuph the failure of the lederal povernment to provide funds or.of the State of
Mississippi 1o appropriate funds or the discontinuance or matenal alicration of the
program under which funds were pmwded or if funds arc. not otherwise available 1o the
Stale, the State shaLl have the right upon” ten (10 - working ‘days ‘writien, notice. (o
Contractor; to terminate this agreement without damage, pumliy cosL or expenscs to the,

“Btate of any kind whitsoever. ‘The effective date of termination shall be as specified in

the notice of termination.
Procurement Regulations

The contract shall be governed by the applicable provisions of the Mississippi Personal
Service Contract Review Board Rules and Regulations, a copy of which is avalable al
210 Last Capitol Street, Suite 800, Jackson, Mississippt, 39201 [or ispection, or
downloadable at hitp:// ww\,v.nl.spb.m;s.bov.

Confidentiality

Notwithstanding any provision to the contrary contained herein, il 15 recognized that
[agency] is o public agency of the State of Mississippi and 13 subjcet 1o the Mississippi
Public Records Act, Mississippi Code Annotaled §§ 25-61-1 et seq. (1972, a5 amended).
I a public records request is made [or any intormation provided to fagency/ pursuant o
the agreement, [agency] shall promply notify the disclosing party of such request and
will respond to the request only in accordance with the procedures and limitations sct
forth in applicable Taw. The disclosing party shall promptly institule appropriate lepal
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proceedings 1o proteet its information. No parly to the agreement shall be liable to the
other party for disclosures of information required by court arder or required by faw.

19.5  Stop Work Order

(1) Order 1o Stop Work., The Procurement Officer of MSPB, may, by written order to
Contractor at any time, and without notice to any surety, require Contractor to stop all
or any part of the work called (or by this contract. 'L'his order shal be for a specilied
period nol exceeding 90 days after the order is delivered to Contractor, unless the
partics agree to any further period, Any such order shall be identified specifically as
a stop work order issued pursuant (o this clause.  Upon receipt of such an order,
Contractor shall forthwith comply with its terms and take all reasonable steps 10
minimize the ocourrence of costs allocable 10 the work coverced by the order during
the period of work stoppage.  Belore the stop work order expires, or within any
further period 1o which the partics shall have apreed, the Procurement Officer shall
cither:

{a) cancel the stop work order; or,

(b} terminate the work covered by such order as provided m the “lermination for
Default Clause” or the “Termination for Convemence Clause” of this contract,

(2) Comcellation or Expiration of the Order. I a stop work order issued under this clause
is canceled at any time during the period specified in the order, or 1f the period of the
order or any cxtension thereof expires, Contractor shall have the right to resume
work. An appropriale adjusiment shall be made in.the delivery schedule or
Confractor price, or hoth, and the contract shall-be'modified i writing accordingly, i

(a) the -stop work order results In an incregse in the time required for, or in
Contractor’s cost properly allocable to, the performance of any part of (his
contract; and,

(b) Contractor asserts a claim for such an adjustment within 30 days after the end of
the period of work stoppage; provided that, if the Procurement Officer decides
that the [acts justily such action, any such claim asserted may be received and
acled upon al any time prior to final pavment under this coniract.

(3) termination of Stopped Work. 10w stop work order 13 not canccled and the work
covered by such order is lerminated lor default or convenience, the reasonahle cosls

resulting [rom the stop work order shall be allowed by adjustment or otherwase.

(4) Adiustments of Price. Any adjustment in conlracl price made pursuant to this clause
shall be determined in accordance with the Price Adjustment clause of this contract.
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19,6 Compliance with Laws

Contractor understands that the MSPI3 is an equal opportunity cmployer and therelore,
maintains o policy which prohibits unlawful discrimination based on race, color, creed,
sex, age, national origin, physical handicap, disability, genetic informalion, or any other
consideration made unlawiul by federal, state, or Jocal laws.  All such discrimination 15
unlawful and Contractor aprees during the term of (he agreement that Condractor will
strictly adhere (o this policy in its employment practices and provision ol scrvices.
Contractor shall comply with, and all activitics under this agreement shall be subjeet to,
all applicable federal, State of Mississippi, and local laws and rcgulations, as now
existing and as may be amended or modified.

19,7 Anti-Assignmeni/Sabcontracting

Contractor acknowledges that it was selected by the MSPR to perform the scrviees
required hercunder based, in part, upon Contractor’s special skills and cxpertise,
Contractor shall not assign, subcontract or otherwise transler this agreement in whole or
in part without the prior written consent of the M8PB, which the MSPR may, in its solc
discretion, approve or deny withoul reason. Any attempted assignment or transfer of its
obligations without such consent shall be null and void. No such approval by the MSTB
of any subcontract shall be deemed in any way o provide for the incumence ol any
obligation of the State in addition to the total fixed price agreed upon in this agreement.
Subcontracts shall be subject to the terms and conditions of this agreement and to any
conditions of approval that the MSPB may deem nceessary. Subject o the (oregoing, this
agreement shall be hinding upon the respective successors and assigns of the parties.

‘. 19.8 ' Antitrist

" By entering into a contract, Contractor conveys, sells, assigns, and transfeis to the MSPRB
all rights, titles, und intcrest it may now have, or herealicr acquire, under the antitrust
faws of the United States and the State of Mississippi that relate to the particular goods or
services purchased or acquired by the MSPL under said contract.

19.9  Approval

Tt is understood that the Contract is void and no payment shall be made m the event that
the Personal Service Contract Review Board does not approve this contraet.

19.10  Attorney's Fees and Fxpenses

Subjcet to other terms and conditions of this apreement, in the event Contractor defaulls
in any obligations under Uns agreement, Contraclor shall pay to the State all costs and
expenses (including, without {imitation, investigative [ces, court costs, and allorney’s
fees) incurred by the State in enforcing this agreement or otherwise reasonably related
thereto. Coniractor agrees thal under no circumstances shatl the customer be obligated to
pay any attorney’s fees or costs ol legal action to Contractor.

PECRE Rules and Regidalions Manual Page 128 Tiffective Date 2/13/2014



19.11  Aulhorily to Contract

Contractor warrants (a) that it Is a validly orgamezcd business with valid authonty to enfer
into this agreement; () that it is qualificd to do business and in good standing in the State
of Mississippi; (¢) that entry into and performance under this agreement 15 not restricled
or prohibited by any loan, sccurity, financing, contractual, or other apreement ol any
kind, and (d) notwithstanding any other provision of this aprecment to the contrary, that
there are no oxisting legal proceedings or prospective legal proceedings, either voluntary
or otherwise, which may adverscly affect its ability to perform its obligations under this
agreement.

19.12 Change in Scope of Work

The MSPB may order chanpes in the work consisting of additions, deletions, or other
revisions within the general scope of the contract. No elaims may be made by Contractor
that the scope of the project or of Contractor’s services hus been changed, requiring
changes 1o (he amount of compensation 1o Contractor or other adjustments Lo the
comlracl, unless such changes or adjustments have been made by wrilten amendment to
the contract sipned by the MSPRB and Contractor.

If Contractor belioves that any particular work is not within the scope of the project, is a
material change, or will otherwise require more compensation to Contractor, Contractor
must immediately notify the MSPB in writing of this belief. If the MSPBE belicves that
the particular work is within (he scope of the contract as wrilten, Contractor will be
ordered 10 and shall continue with the work as changed and at the cost stated for the work
within the scope of serviee.

[

19.13 '.(,‘nntm'ctnr Personnel

The MSPB shall, throughout the life of the contract, have the right of reasonable rejection
and approval of staff or subcontractors assigned to the work by Contractor. 11 the MSPB
reasonably rejects stall or subcontractors, Contractor must provide replacement staff or
subcontraciors satisfactory to the MSPD in a imely manner and at no additional cost 1o
the M&PB. 'The day-to-day supervision and control of Contractor’s employees and
subcontractors is the sole responsibility of Contractor.

19.14 Failure to Deliver

In the event of faitlure of Contractor to deliver services in accordance with the contract
terms and conditions, the MSPB, alter duc oral or written notice, may procure the
services from other sources and hold Contractor responsible (or any resulting additional
purchase and administrative costs.  This remedy shall be in addition to any other
remedies thal the MSPDB may have.
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19.15 Iailure to Enforce

Failure by the MSPR at any time to cnforee the provisions of the contract shall not be
construcd as @ waiver ol any such provisions., Such failure to enforce shall not alfect the
validity of the contract or any part thereol or the right of the MSPB 1o enforce any
provision at any time in accordance with ils terms,

19.16 Force Majeure

Fach party shall be excused from performance for any period and (o the exlent that it is
prevented from performing any obligation or service, in whole or 1n part, as a resull of
causes beyond the reasonable control and without the fault or negligence of such party
and/or its subcontractors. Such acts shall include without limitation acts of God, strikes,
lockouls, riots, acts of war, epidemics, governmental regulations wpcrimposed after the
fact, fire, emlhc.lucﬂ\es loods, or other natural disasters (*loree majeure events™). When
such a cause ariscs, Contractor shall notify the MSPB immediately in writing ol the cause
of ity inability to perform, how it allects its performance, and the anlicipated duration of
the inability to perform. Delays in delivery or in meeting completion dates due to force
majeure evenls shall aulomatically extend such dates for a period equal to the duration of
the delay causcd by such events, unless the M8PB determines it to be in its best interest
to terminate the agreement.

19.17 Indemnification

To the (ullest extent allowed by law, Contraclor shall indemnify, delend, save and hold
harmless, protect, and exonerate the MSPD, its commissioners, boar d munbms, officers,

; cmployces agents, drid. representatives, and the Stale- of Mnaiwppl from and- against Al e

claimsg, demands, liabilitics, suits, actions, damages, losses, and costs of every kind and

. naiuré whatsocver, mcludmg:, without limitation, -court costs] investigative fees -and
expenses, and attorney’s [ees, arising out of or caused by Contractor and/or its partners,
principals, agents, employces and/or subcontractors in the performance of or fwlure to
perform this agreement.  In the State’s sole discretion, Contractor may be allowed to
control the defense of any such claim, suit, cle. 1 the event Contracior defends said
claim, suit, cte., Contractor shall usc lepal counsel acceptable to the State. Contraclor
shalf be solely responsible for a1l costs and/or expenses assoctated with such defense, und
the State shatl be entitled to participate in satd delense.  Contractor shall not setlle any
claim, suit, cte. without the State’s concurrence, which the State shall not unrcasonably
withhold.

19.18 Independent Contractor Statuy

Contractor shall, at all times, be regarded as and shall be legally considered an
independent contractor and shall at no time act as an agent for the MSPB. Nothing
contained herein shall be deemed or construed by the MSPB, Contractor, or any third
party as crealing the relationship of principal and agent, master and servanl, pariners,
joint venturers, emplover and cmployee, or any similar such relationship between the
MSPB and Contractor. Neither the method of computation of fees or other charges, nor
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19.19

19.20

any other provision contained hercin, nor any acts of the MSPI3 or Conlractor heveundoer
creates, or shall be deemed 1o create a relationship other than the independent relationship
ol the MSPB and Contractor,  Contractor’s persormel shall not be deemed in any way,
dircetly or indirectly, expressly or by implication, to be cmployees of the State, Netther
Contractor nor its employees shall, under any circumastances, be considered servants,
agents, or employees ol the MBPB; and the MSPDB shall be at no time legally responsible
for any negligence or other wrongdoing by Contractor, ils servants, agents, or cmployees,
The MSPB shall not withhold from the contract puyments to Contractor any federal or
state uncmployiment taxes, lederad or stale income taxces, Social Security tax, or any other
amounts for benelits o Contractor.  Further, the MSPI3 shall not provide (o Contractos
any insurance coverage or other bepefits, including Workers”™ Compensation, normally
provided by the State for its employees.

No Limitation of Liability

Nothing in this agreement shall be interpreted as excluding or limiting any tort ality of
Contractor {or harm caused by the intentional or reckless conduct ol Contractor or for
damages incurred through the negligent performance ol dutics by Contractor or the
delivery of products that are defective duc to negligent construction.

Notices

All natices required or permitted to be given under this agreement must be in writing and
personally delivered or sent by certificd United States mail, postage prepaid, return
receipt requested, (o the party 1o whom the notice should be given at the address sct Torth
below. Notice shall be, deemed given when actually received or when refused.  'The

: ‘parhcq agrec to pr Dniptly notify each ofherin writing of wny change of address. -

19.21

19.22

For Contractor: - “wamé, title, Contractor, address
lior the Apency: nome, title, agency, address
Oral Statements

No oral statcment of any person shall modily or otherwise aflect the terms, conditions, or
specifications stated in this contruel. All modifications to the contract must be made in
writing by the MSPB und agreed to by Contractor.

Ownership of Documents and Work Papcers

The MSPR shall own all documents, files, reports, work papers and working
documentation, clectronic or otherwise, created in conmection with the project which is
the subject of this agreement, except for Contractor’s internal administrative and quality
assurance files and internal project comespondence.  Contractor shall deliver such
documents and work papers to MSPB upon termination or completion of the agreement.
‘The foregoing notwithstanding, Contractor shail be cntitled to retain a set ol such work
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papers (or its files.  Contractor shall be entitled 1o use such work papers only after
receiving written permission from MSTR and subject Lo uny copyright protections.

19.23 Record Retention and Access to Records

Provided Contractor is given reasonable advance wrilten notice and such inspection s
made during normal business hours ol Contractor, the MSPDB or any duly authorized
representatives shall have umimpeded, prompt acecss to any of Contraclor’s hooks,
documents, papers, and/or records which are maintained or produced as a result of the
project for the purpose of making audits, examinations, excerpls, and transcriptions. All
records related to this agreement shall be retamed by Contractor for three (3) vears adter
final payment 18 made under this agreement and all pending matters are closed; howcever,
il any audit, litigation or other action azising out of or related 1 any way Lo this project is
commenced before the end of the three (3) year pertod, the records shall be retained for
one (1) vear aller all issues arising out of the action are finally resolved or uniil the end of
the three (3) year period, whichever is later.

19.24 Recovery of Money

Whenever, under the contract, any sum of money shall be recoverable [rom or payable by
Contractor to M5PL, the same amount may be deducted from any swm due to Contractor
under the contract or under any other contract between Contractor and MSPLB. The rights
of MSI'B are in addition and withoutl prejudice to any other right MSI'E may have (o
claim the amount ol any loss or damape suffered by MSPR on account of the acts or
omissions of Contractor,

19.25 Right to Lnspect Facility -

~ The State, may at reasonable times, inspect the place of business of a Contractor or any -+
subcontractors which is relaled to the performunce ol any contract awarded by the State.

19.26 State Property

Contractor will be responsible for the proper custody and care of any state-owned
property furnished for Contraclor’s use in conncetion with the performance ol this
agreement. Contractor will reimburse the State for any loss or damage, normal wear and
tear execpted.

19.27 Termination for Convenience

(1) Termination. 'The Procurcment Officer of the MSPB may, when the interests of the
State so require, terminate this contract in whole or in part, for the convenience of the
State.  The TProcurement (Mlicer shall give wrilten notice of the termination 1o
Contractor specilying the part of the contract terminated and when termination
becomes elfective.
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() Contractor's Obligarions. Contractor shall incur no further obligations in connection

with the terminated work and on the date set in the notice of termination Contractor
will stop work to the extent specified.  Contractor shall also terminate outstanding
orders and subcontracts as they relale to the terminated work, Contractor shall seitle
the lahilities and claims arising out of the termination of subcontracts and orders
commecled with the terminated work, The Procurement OlTicer may direet Contractor
to assigh Contractor's right, title, and interest under terminated orders or subcontracts
to the MSPB. Contractor must sill complele the work net terminated by the notice of
termination and may incur obligations as are necessary 1o do so.

19.28 Termination for Delault

(1)

Defaudr. 10 Contractor refuscs or fails to pevform any of the provisions of this contract
with such dilipence as will ensure ils completion within the time specified i this
contract, or any exlension thereol, or otherwise fails to timely salisfy the contract
provisions, or commits any other substantial breach of this contract, the Procurcment
Olficer of the MSPB may notify Contractor in wntng of the delay or nonperfor-
mance and if not cured in ten (100 days or any fonger time specified in writing by the
Procurement Officer, such officer may terminate Contractor's right o procced with
the contract or such part of the contract as to which there has been delay or a failure
to propetly perform. 1o the event of lermination in whole or in part, the Frocurement
OMficer may procure similar supplies or services m a manner and upon terms deemed
appropriate by the Procurement Officer. Contractor shall continue perlormance of the
contract to the extent it is not terminated and shall be Jiable for excess costs incurred
in procuring similar goods or services.

(23 € ‘oitractor's Duties. Notwi thstanding tefmination of the -contract ahd subjéct to any

dlrLLtl(an from.the Procurement Officer, Contractor shall take timely,, reasonable, 'mc[
neu:v-,nuy action to protect and preserve property in (he po'-i'smﬁmrl of Contractor in
which the State has an interest,

(3} Compensation. Payment [or completed services delivered and accepled by the MSPR

shall be at the contract price. 'The MSPH may withhold from amounts due Contraclor
such sums as the Procurement Ollicer deems o be necessary to protect the Stale
against loss because of oulstanding hens or claims of former lien holders and to
reimburse the State for (he cxcess costs incurred in procuring similar goods and
services.

(4) Excuse Jor Nopperformance ov Delayed Performance.  Lxcept wilth respect to

defaults of subcontractors, Contractor shall not be in default by reason of any failure
in performance ol this contract in accordance with its terms (including any faifure by
Contractor to make progress in the prosecution of the work hereunder which
endangers such performance) 10 Contractor has nolified the Procurement Oflicer
within 15 days after the cause ol the delay and the failure artses out of causes such as:
acts of God; acts of the public cnemy; acts of the State and any other governmental
entity in its sovereign or contractual capacity; fires; floods; epidemics; quarantine
restrictions; strikes or other labor disputes; freight emhc.u goes; or unusually severe
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1929

19.36

19.31

weather. I the failure to perform 15 caused by the failure of a subcontractor to
perform or to make progress, and il such failure arises out of causes similar to those
sct forth above, Contractor shall not be deemed to be in deluddt, unless the services o
be furnished by the subcontractor were reasonably obtainable from other sources in
sufficient tme to permit Contractor (o meet the contract tequirements. Upon request
of Contractor, the Procurement O(ficer shall ascertain the facts and extent of such
failure, and, if such ollicer determines that any failure 1o perform was occasioned by
any one or more ol the cxeusable causes, and that, bul for the excusable cause,
Contractor's progress and performance would have met the terms ol the contract, the
delivery schedule shall be revised accordingly, subjcct to the rights of the State under
the clause entitied (in Gixed-price contracts, “Termination for Convenience,” in cosl-
reimbursement contracts, *“Permination™). (As used in this Paragraph ol this clause,
the term "subcontractor' means subcontraclor at any ticr).

(5) Lrroneous Termination for Default, I, aller notice of termination of Conltractor's
right 1o procecd under the provisions ol this clause, it is determined [or any reason
that the contract was not in deluult under the provisions ol this clause, or that the
delay was excusable under the provisions of Paragraph (4) (Lixcuse for Nonper-
formance or Delayed Performance) of this clause, the rights and obligations of the
parlies shall, if the contract containg a clausc providing for (ermination for
convenicnee of the Stale, be the same ag if the notice of termination had been issued
pursuant to such clause.

(6) Additional Righis and Remedies. The rights and remedics provided in this clausc are
in addition to any other rights and remcdics provided by law or under this contract.

Third Party Action Notification
Contracior shall give MSPB prompt notice in writing of any dction or suit filed, and”
prompt notice of any claim made apainst Contractor by any enlily that may result in
litipation related in uny way 1o this apreement.

Unsatisfactory Work

If at any time during the contract torm, the service performed or work done by Contractor
is considered hy MSPB to create a condition that threatens the health, safety, or welfare
of the citizens and/or employees of the State of Mississippl, Contractor shall, on being
notilicd by MSPL, immediately correet such deficient service or work. In the event
Contractor fails, alter nolice, to correct the deficient service or work immediately, MSPB
shall have the right 1o order the correction of the deficieney by separate contyact or with
its own resources at the expense of Contractlor,

Waiver
No delay or omission by cither party to this agreement in excreising any right, power, or

remedy hereunder or otherwise afforded by contract, al law, or in equity shadl constitute
an acquiescence therein, Impair any other right, power or remedy hereunder or otherwise
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20.0

20.1

20.2

20,3

alforded by any mcans, or operate as i walver ol such right, power, or remedy. No
waiver by cither party to this agreement shall be valid unless set forth in writing by the
party making said waiver. No waiver of or modification to any term or condition of this
agreement will void, waive, ot change any other term or condition.  No waiver by one
party o (his agreement of a default by the other party will imply, be construed as or
regquire waiver of future or other detaults.

EVALUATION PROCEDURE AND FACTORS TO BE CONSIDERED IN THE
EVALUATION PROCESS:

Qualifications of Offeror

The olleror may be required before the award ol any contract to show to the complele
satisfaction of the MSPR that it has the nccessary facilities, ability, and [inancial
resources to provide the service specified therein in a satisfactory manner, The offeror
may also be requircd to pive a past history and relerences in order to satisfy the M5PB in
regard to the offeror’s qualifications. The MSPB may make reasonable investigations
decmed necessary and proper Lo determine the ability of the offeror to perform the work,
and the offeror shall urnish to the MSPB all information [or this purposc that may be
requested. The MSPDB reserves the right o reject any offer if the cvidence submitled by,
or investipation of, the ofleror [ails to satisly the MSPB that the offeror is properly
qualificd to carry out the obligations of the contract and to complete the work described
therein, Evaluation of the offeror’s qualifications shall include:

(1) the ability, capacity, skill, and {inancial resources to perform the work or provide the
s;crvicc rcquired;

(2) lhe cﬂ'ﬂ]lly ol the offeror to ‘perform . the work or pmwda, the .service pmmplly or ..

within th, time’ spcmﬁed without delay or inter lerence;

(3} the character, inlegrily, reputation, judgment, experience, and cfficiency of the
offeror; and,

(4) the quality of performance of previous contracts or services,

Step One: Proposals witl be reviewed to assure Complmmc with the ninimum
specifications.  Proposals that do not comply with the minimum specifications will be
rejeeted immediately, receiving no further consideration.

Step Two:  Proposals that satisfactorily complete Step One will be reviewed/analyzed
to determine if the proposal adequately meets (he nceds of MSPI3. Factors 1o be
comsidered arc as follows:

(1) The overall quality of the proposed plan (or performing the required services (the
plan should reflect an understanding of the projeet and its objectives). Consideration
will be given o the completencss of the response to the specilic requirements of the
solicitation, (Critical)

PRCRDB Rules and Bagulations Munual Page 135 lifTective Date 2/13/2014



20.4

21.0

220

23.0

(2) Proposcr's ability to provide the required services as reflected/evidenced by
qualifications (education, experience, ¢le.). This includes the ability of the proposcr
to provide a work product that is legally defensible. (Very Importani)

(3) The personnel, cquipment, facilities, and financial resources to perform the services
currcntly available or demonsirated to be made available at the time of contracting,.
{Important)

() A record ol past performance of similar work, (Critical)
(5) Price. (Important)

Step Three: The MSPB Exccutive Dircctor or her designee  will contact the
offerov/proposer with the proposal which best meets MSTR's needs (based on factors
evaluated n Step Two) and attempt to negotiate an agreement that 15 deemed acceptable
Lo both parties.

ALL PROPOSALS SUBMITTED IN RESPONSE TO THIS REQUEST SHALL
BE IN WRITING.

COST DATA SUBMITTED AT THIS STAGE 1S SURJECT TO NEGOTIATION
RUT SHOULD INCLUDE AN ESTIMATE OF THT ANNUAL COST OF TIE
SERVICE.

THE FOLLOWING RESPONSE FORMAT SHALL BLE USKED FOR ALL
SUBMITTED PROPOSALS:

. 1. Management Summary: Provide a cover Ie[lu 11*1du,atmb th;., undulymz_,

’ -p]“nlomphy of the firm in providing !he service.

I Proposal DE‘:LH]'N': o délail how (he sc_rwm, wﬂl bc pmwded Inelude a "

description of major tasks and subtasks.

M. Corporate experience and capacity: Describe the oxperience of the firm in
providing the scrviee, give number of years that the service has been delivered, and
provide a statcment on the extent of any corporatle cxpansion required to handle the
service,

IV, TPersonnel: Atiach resumes’ of all these who will be involved in the duli\ruy of
service (lmm principals to field technicians) that mmelude their expericace in this
arca of scrviee delivery, Indicate the level of involvement by principals of the firm
in the day-to-day operation ol the contract,

V. References: Give al least three (3) references for contracts of similar size and
scope, including at least two (2) refercnces for current contracts or those awarded
during the pust (wree yoars. Include the name of the organivation, the length of the
contract, a briel summary of the work, and the name and telephone number of a
responsible contact person.
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VI, Acceplance of conditions: Indicale any oxceptions to the general terms and
condiions of the bid document and (o insurance, bonding, und any other
requirements listed,

VII. Additional data: Provide any additional information that will aid in evaluation of
the response.

VITL. Cost data:  Lstimate the annual cost of the service. Cost data submiited at this
stage is not binding and is subject Lo negotiation if your firm is chosen as a finalist,
Include the number of personnel proposed to be assigned o the contract and the
total estimated cost ol the fabor portion of the contract (include a sample stalling
char), TdenGly all non-fabor costs and their estimated totals.
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APPENDIX C
Independent Contractor/Contract Worker Determination

Administrative Procedures

TRS Clode stipulates that compensation paid to contractual workers is subject 1o the same federal
employmen( tax requirements as that of salaried workers. ‘The IRS categorizes contractual
personnel as cither independent contractors or employees [or the purpose of withholding and
paying employment taxes. Generally, while independent contractors are responsible for the
proper payment of cmployment taxes (or themselves and their employees, the contrueling agency
is responsible for withholding and paying employment taxes for those contract personnel
determined not (0 be (nor working for) an independent contractor. ‘The State of Mississippi has a
more narrow definition of “employee” than that used in the IRS regulation. Mississippi statute
states that an “employee” is any person legally oceupying a position in state service. Miss. Code
Ann. § 2-1-103(D) (1972, as amended). In order to prevent polential confusion caused by 1RS
terminology and Mississippi statutory terminology, contractual personnel determined not 1o be
(nor working lor) independent contractors will be referred 1o as “contract workers.” Therelore,
contractual personnel who do not meet the definition of independent contractors should be
classificd as conlractual workers and subject to the proper withholding of cmployment Laxes. See
Miss. Code Ann, § 25-9-120 (1972, as amended).

Agency and institutional heads are responsible for determining what work 1s being performed by
contraciual workers and ensuring that proper procedurcs arc followed Lo comply with the TRS
Code. Prior to cntry and submission of the “Request for Contract Personnet Services Approval™
form, each contractor should be classified using the criteria referenced below. 1f the contractor
. fails 1o qualily for elassification as an indépendent contractar, then the contractor muyst be tieated .
as 4 contraciuaf wc:xkcr The department or agency should g gvu mmuh..m’rmn 10 the contract type.

" If the contr dLlUl is classified as‘a contractnal worker, the ageicy is liable for the- employer’s
share of emp]nyn‘u..nt taxes. In budgeting for the contract, the department should allow [or this
additional cost.

Please refer to the Department of Tinance and Administration (or instructions concerning the
accounting codes and  proper withholding of federal and state  income  taxes, Social
Seeurity/Medicare malching funds and unemployment insurance laxes. Refer also 1o RS
Publication 15-A, 2009 Edition (available lor downloading from hup://www.irs.pov/pub/ivs-
pdi/plSapdf). The TRS has cloven main lests, organized into three main groups, to determine
whether an cmployer-employee relationship exists, or whether the contractor 15 an independent
contructor. 'These tests replace the IRS™s previous “Twenty Factors™ test,

[.  BEIAVIORAL CONTROL.

Facts that show whether the business has a right to direct and control how the worker does
the task for which the worker is hired include the type and degree of:
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Instructions the business gives the worker—

An employee is generally subject to the business’ instructions about when, where, and how
1o work. All of the following are examples ol types of instructions about how to do work:

«  When and where o do the work

»  What tools or equipment Lo use

s Whal workers to hire or to assist with the work

o Where Lo purchasc supplies and services

e What work must be performed by a specified individual
*  What order or sequence (o [olow

The amount of instruction needed varies among different jobs. Even if no instructions are
oiven, sufficient behavioral control may exist if the employer has the right to control how
the worlk results are achieved. A busincss may lack the knowledge to instruct some highly
speeialized professionals; in other cases, the task may require little or no instruction. The
key consideration is whether the busimess has retained the right w control the detatls of a
worker™s performance or instead has given up that right.

Training the business gives

An employee may be trained to perform services in a particular manner.  Independent
contractors ordinarily usc their own methods.

I1. FINANLIAL ('_ONTR(')L
.laut-s th"lt Ldmw whelhm the buamw% has a 11;:111[ ln umlml ﬂlL bumm.ss 'mpeux nI the
waorlker’s |ob 111c,lude I o

The extent 10 which the worker has unreimbursed business expenses

Independent  contractors are more likely 1o have umreimbursed expenscs than ave
employees. Fixed ongoing costs thal are incurred regardless of whether work is currently
being performed are cspecially important; however, cmployees may  also  incur
unreimbursed expenses in connection with the services they perform for their business.

The extent of the worker’s invesiment—
An cmplovee usually has no investment in the work other than his or her own fime.  An
independent contractor often has a sipnificant investment in the (acilitics he or she uses m

performing services for someone ¢lse; however, a significant investment 18 not necessary
lor independent contract status,

PRCRE Rules and Repulations Manual Page 139 Viftective Date 2/13/2014



The extent to which the worker makes services available to the relevant market—

An independent contractor 18 generally free to scck out business opportunities.
Independent contractors ollen advertise, maintain a visible business location, and are
available (o worle in the relevant market.

How the business pays the worker

An employee is generally guaranieed a regular wage amount for an howrly, weekly, or
other period of time, This usually indicales thal a worker is an employee, even when the
wage or salary is supplemented by a commission.  An independent contractor 1s usually
paid by a flat fee for the job: however, it is common in some prolessions, such as law, to
pay independent contractors hourly,

The extent (o which (he worker can realize a protif or loss—

Since an cmployer usually provides cmployees a workplace, tools, materials, equipment,
and supplics nceded for the work, and gencrally pays the costs of doing business,
cmployces do not have an opportunity to make a profit or loss. An independent contractor
can make a profit or loss.

L BYPE OF RELATTONSHIP

Faels thal show the parties’ (ype ol relationship include:

Written contract describing the relationship the parties intendgd to.create

. -'This is probably the least important of the ciiteria, since what really mattersis the nature of
the underlying work relationship, not what the ‘parties choose to call it; however, in close
cascs, the written contract can make a difference.

Whether the business provides the worker with employee-type benefits, such as
insurance, & pension plan, vacation pay, or sick pay—

The power (o grant benelits carries with it the power to (ake them away, which is a power
generally exercised by emplovers over employees, A true independent contractor will
[inance his or her own benelits out ol the overall profits of the enterprise.

The permanency of the relationship—

If the company cnpapes a worker with the expectation that the relationship will continue

indefinitely, rather than for a specific project or period, this is generally considered
evidence that the intent was to ercate an cmplover-employee relationship.
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The extent to which serviees perlormed by the worker are a key aspeet of the regular
business of the company—

I o worker provides services that are a key aspect of the company’s regular business
activity, it 15 more likely thal the company will have the right to direct and control his or
her activities, For example, if a law [ivms hires an altorney, it is likely that it will present
the attorney’s work as its own and would have the right to control or direet that work., This
would indicate an emplover-employee relationship.

Note:  For questionable situations, the lederal government will assist agencies in making the
independent contractor vs. contract worker delermination with the submission of 1'\S3-8,
Determination_of Worker Status for Purposes of Federal Emplovee Taxes and Income

Tax Withholding,
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APPENIMX D
Required Clauses in Contract for Scrvices

Note: Words appearing in brackets ) |7 may be substituled for the appropricie stale agency
reference.

APPLICABLE LAW

The contract shall be poverned by and construed in accordimee with the laws of the State of
Mississippi, excluding its conflicts of laws, provisions, and any litigation with respect thereto
shall be brought in the courts of the State. Contractor shall comply with applicable federad, state,
and local laws and regulations.

(Ihe following clause, or one substantially similar, shall be required in mudti-term contractual
agreements only.)

AVAILABILITY OF FEINDS

It is oxpressly undersiood and agreed that the obligation of the [Stare] o proceed under this
agreement is conditioned upon the appropriation of {unds by the Mississippt State Legislature
and the receipt of state and/or federal funds, 10 the funds anticipaled [or the continuing
ulillment of the agreement are, al any time, not forthcoming or insufficient, either throuph the
failure of the federal government o provide funds or of the State of Mississippi lo appropriate
fimds or the discontinuance or malerial alteration of the program under which [unds were
provided or if funds are not otherwise available to the [Stare/, the [State] shall have the right

.- upon ‘ten (10) working .days written nolice-to ‘Contractor,-to ferminate this -agreemenl without - -

. damage, penally, cost or expenses o the [State/ of any kind whatsocver, ‘Lhe effective date of
‘termination shall be as speeified in the noticé of tefminatjod. - ' ' R -

REPRESENTATION REGARDING CONTINGENT FEES

Contractor represents that 1t has not retained a person to solicit or secure a state contract upon an
agreement or understanding (or a commission, percentage, brokerage, or conlingent fee, excepl
as disclosed in Contractor’s id or proposal.

REPRESENTATION REGARDING GRATULTLES

The hidder, offeror, or Contractor represents that it has not violated, s not violating, and
promises that it will not violate (he prohibition against gratuitics sct forth in Section 6-204
(Gratuities) ol the Mississippi Personal Service Contract Review Board Rules and Regulations.

PROCUREMENT REGULATIONS

The contract shall be governed by the applicable provisions of the Mississippi Personal Service
Contract Review Board Rules and Regulations, a copy of which is available at 210 East Capitol,
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Suite 800,  Jackson, Mississippi 39201 for  inspection,  or  downloadable  at
hifp:/Awww.ansph.ms.pov,

COMPLIANCE WITH LAWS

Contractor understands that the [State] is an cqual opportunity employer and therefore, maintains
a policy which prohibits untawful discrimination based on race, color, creed, sex, age, national
origin, physical handicap, disability, genetic information, or any other consideration made
unlawful by federal, state, or local laws.  All such discrimination is unlawful and Conlractor
agrees during the tevm of the apreement that Contractor will strictly adhere to this policy m its
cmployment practices and provision of services. Contractor shall comply with, and all activities
under this agreement shall be subject to, all applicable federal, State of Mississippi, and local
laws and regulations, as now existing and as may be amended or modilied.

(Lunguage substanticlly similar to the following cluuse shall be inseried in all Mississippi
contracts requiring PSCRB approval.)

STOP WORK ORDER

(1) Order to Stop Work: The procurcment officer, may, by written order to Comlbractor at any
time, and without notice o any surcty, require Contractor to stop all or any part of the work
called for by this contracl. This order shall be for a specilicd period not exceeding 90 days
afler the order i3 delivered 0o Contractor, unless the parties agree to any further pertod. Any
such order shall be identified specilically as a stop work order issued pursuant 1o this clausc.
Upon receipt of such an order, Contractor shall forthwith comply with its terms and take all
reasonable steps, lo minimize the oceurrenge ot costs allocable Lo the work covered by the .

" order durm&, the period of work” "w'(()ppdgjt‘ Before the stop work order expires, or within any
" further period 1o which- the parties shall Have agreed, the procurément officer shall.either: .

(a) cancel the stop work order; or,

(B terminate the work covered by such order as provided in the Termination for Default
clause or the Termination for Convenience clause of this contract.

(2) Cancellation or Expiration of the Order: If a slop work ovder issued under this clause is
canceled al any time during the period specified in the order, or if the period of the order or
any extension thercof expires, Contractor shall bave the right to resume work.  An
appropriate adjustment shall be made in the delivery schedule or Contractor price, or both,
and the contract shall be modified in writing accordingly, if:

() the stop work order results in an increase in the time required for, or in Contractor’s cost
properly allocable to, the performance ol any part of this contract; and,

(h) Contractor asserts a cluim [or such an adjustment within 30 days after the end of the
period of wark stoppage; provided that, if the procurement officer decides that the facts
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justify such action, any such claim asserted may be received and acted upon al any time
prior to final payment under this contract,

(3) Terminution of Stopped Work: 1f a stop work order is not canceled and the work covered by
such order is terminated for defanlt or convenience, the reasonable cosls resulting from the
stop work order shall be allowed by adjustment or otherwisc.,

(4) Adjustments of Price: Any adjustment in contract price made pursuant to this clause shall be
determined in accordance with the Price Adjustment clausc of this contract.

E-PAYMENT

Contractor agrees (o aceept all payments in United States currency via the State of Mississippi’s
clectronic payment and remittance vehicle. The agency agrees lo make payment in accordance
with Mississippi law on “limely Payments for Purchases by Public Bodies,” which generally
pmvidcs for payment of undisputed amounts by the agency within forty-five (45) duys of receipt
ol invoice. Miss, Code Ann § 31-7-305 (1972, as amended).

I-VERIFICATION

Tt applicable, Contraclor represents and warrants that it will ensure its compliance with the
Mississippi Lmploymenl Protection Act of 2008, and will register and participate in the status
verillcation system for all newly hircd employees. Miss. Code Ann. §§ 71-11-1 ef seq. (1972, as
amended). The term “employee” as used herein means any person that 1s hired to perform work
within the Statc of Mississippi. As used herein, “stalus verification system™ means the Tllegal
Immigration Retorm and Immigr ation Responsibility Act of 1996 that is operatcd by the United
" States ]')epcnh‘nml of Homeland Security, also known as the E- Verify ng,mm or any other
successor. electronic verification: syslem- replacing: the E-Veiify- Propram. Contractor agrees (o
maintain records of such compliance.” Upon request of the State and after approval of the Social
Security Administration or Department ol Homeland Security when required, Contractor agrees
to provide a copy ol each such verification. Contractor further represents and warrants that any
person assigned fo perform scrvices berealler meets the employment cligibility requirements of
all immigration Jaws. The breach of this agreement may subject Contractor to the following:

(1) termination of this contract for services and ineligibility for any state or public contract in
Mississippi for up 1o three (3) vears with notice of such cancellation/termination being made
puhhic;

(2) the loss ol any license, permit, certification or other document granted Lo Contractor by an
agency, department or governmental entity for the right to do business in Mississippl for up
to one (1) year; or,

(3) both. In the event of such cancellation/termination, Contractor would also be hable for any

additional costs incurred by the State due Lo Contract cancellation or loss of license or permit
10 do business in the Stale.
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TRANSPARENCY

This contract, including any accompanying exhibits, atachments, and appendiees, is subject o
the “Mississippi Public Records Act of 1983, and ils exceplions. Sce Miss. Code Ann, §§ 25-
61-1 et seq. (1972, as amended) and Miss, Code Ann. § 79-23-1 (1972, as amended). In addition,
this contract is subjcct to the provisions of the Mississippt Accountability and Transparcncy Act
of 2008, Miss. Code Ann. §§ 27-104-151 ¢/ seq. (1972, as amended). Unless excmpted from
disclosure duc to a court-issued protective order, a copy ol this executed contract 15 required to
be posied to the Department of Finance and Administration’s mdependent agency contract
website for public access at http:/www.transparency mississippi.gov. Inlormation identified by
Contractor as trade secrets, or other proprielary informaiton, meluding confidential vendor
information or any other information which 1s required confidential by state or lederal law or
outside the applicable freedom of information statutes, will be redacted.

Cemtracts, except those for contract workers paid in SPAHRS or for Contraclors exenpled from
this rude, must include the following language:

PAYMODE

Payments by state agencies using the Statewide Auwlomated Accounting System (SAAS) shall be
made and remittance information provided electromically as directed by the State. 'These
pavments shall be deposited into the bank account of Contractor’s choice. The Stale may, at its
sole  diserction, reguire Contractor to  electronically  submit invoices and  supporting
documentation al any time during the term of this Agreement. Contractor understands and agrees
thal the Stale 1s cxempt from the payment of taxes. All payments shall be in Unmited Slales
carrengy. . ' : ' '

L
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ATPENIMX E
Reguired Clauses in RFP’s and 1¥FBs

The following clauses are requived when soliciting bids or proposals for personal or professional
services.  These requirements are found throughout the Regulations but arc collected here [or
ease ol reference.

Note: Words appearing in brackels [ | may be substituted for the appropriate state agency
reference.

APPLICABLE LAW

The comtract shall be governed by and construed in accordance with the laws ol the State of
Mississippi, excluding its conflicts of laws, provisions, and any litigation with respeet thereto
shall be brought in the courts of the State. Contractor shall comply with applicable federal, state,
and local faws and regulations.

(The fallowing clause, or one substanticlly similar, shall be required in RFP’s or IFB’s which
seek multisterm contraciuval agreements.)

AVAILIBILITY OF FUNDS

Tt is cxpressly understood and agreed that the obligation of the |State] to proceed under this
agreement 15 conditioned upon the uppropriation of funds by the Mississippi State Legistature
and the reecipt of state and/or federa]l (unds. If the funds amticipated for the continuing
-fulfillment of the-agrcement are, at any time, ot forthcoming. or insuiTicient, either through the
failure of the federal povernment to provide funds ot of the State of Mississippi to ﬂppmpudte_
funds or the discontinuance or ‘muterial altevation of the program under which funds were .
provided or il [unds arc not otherwise available o the [State], the [State] shall have the right
upon ten (10) working days written notice to Contractor, to torminate this agreement without
damage, penally, cost or expenscs to the [State] ol any kind whatsocver, The effective date of
termination shall be as specilicd in the notice of fermination.

PROCUREMENT REGUILATTONS

The contract shall be governed by the applicable provisions of the Mississippi Pevsonal Service
Contract Review Board Rules omd Regulations, a copy of which 1s available at 210 East Capitol,
Suite 800, Jackson, Mississippi 39201  for inspection, or downloadable  al
htlp:/fwww. msph.ms.pov,

COMPLIANCE WITH LAWS

Contrac an equal opportunity employer and therefore, maintains
4 policy which prohibits unlawlul discrimination based on race, color, creed, sex, age, national
origin, physical handicap, disability, genctic information, or any other consideration made
unfawlul by federal, state, or local laws.  All such discrimination is untawlu} and Contractor
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agrees during the term of the agreement that Contractor will strictly adhere w this policy in its
employment practices and provision of services. Contractor shall comply with, and all activitics
under (his agreement shail be subject to, all applicable lederal, State of Mississippi, and local
Jaws and regulations, as now cxisting and as may be umended or modified.

(Language substantially similar (o the following clause shall he inserted in all RIT s and TFB'S
secking contracts which require PSCRE approval.)

STOP WORK ORDER

(1) Order to Stop Work: The procurcment officer, may, by wrilten order to Contractor at any
time, and without notice to any surcty, require Contractor (o stop all or any part of the work
called for by this contract. This order shall be for a specified period not exceeding 90 days
after the order is delivered to Contractor, unless the parties agree (o any turther period. Any
such order shall be jdentified specilically as a stop work order issued pursuant to this clause,
Upon reecipt of such an order, Contractor shall forthwith comply with its terms and take all
reasonable steps to minimize the occurrence of costs allocable o the work covered by the
order during the period of work stoppage. Before the stop work order expirves, or within any
[urther period to which the parties shall have agreed, the procurement officer shall cither:

(1) caneel the stop work order; or,

(b) terminate the work covered by such order as provided in the Termination for Delault
clause-or the Termination for Convenlence clause of this contract.

(2) (1ncellatmn or Expiration of the Order: It a stop wmk o du‘ issucd under this. clayse 15
canccled at any time during the period specified in the or der, ov il the pmod of the order or
any ‘extension thereid  expirés, (ontractor--shall have the right 1o resume work. -An
appropriate adjustment shall be made in the- dclivery schedule or Contractor price, or both,
and the contract shall be modified 1 writing accordingly, if:

(1) the stop wotk order results in an inercase in the time required for, or in Contractor’s
properly allocable to, the performance ol any part of this contract; and,

(hy Contractor asscrts a claim for such an adjustment within 30 days afier the end of the
period of work stoppage; provided that, if the procurement officer decides thal the facts
justify such action, any such claim asserled may be reccived and acted upon al any time
prior to final payment under this contract.

(3) T'ermination of Stopped Work: If a stop work order is not cunecled and the work covered
by such order is terminated (or default or convenience, the reasonable costs resulting from

the stop work order shall be allowed by adjustment or otherwise.

{(4) Adjustments of Price: Any adjustment in contract price made pursuant 1o this clause shall
be determined in accordance with the Price Adjusiment clause of this contract.
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REPRESENTATION REGARDING CONTINGENT FEES

Clontractor represents that it has not retained a person Lo solicit or secure a slale contract upon an
agreement or understanding for & commission, percentage, brokerage, or contingent fee, excepl
as disclosed in Contractor’s bid or proposal.

REPRESENTATION REGARDING GRATUITIES

The bidder, offeror, or Contractor represents that it has nol violated, Is pot violating, and
promises that it will not violate the prohibition against gratuities sct forth in Section 6-204
(Gratuities) of the Mississippi Personal Service Contract Review Board Rules and Regulations.

ACKNOWLEDGMENT OF AMENDMENTS

Bidders shall acknowledge receipt of any amendment to the solicitation by signing and returning
the amendment with ithe bid, by identilving the amendment number and date in the space
provided for this purposce on the bid form, or by letter. ‘The acknowledgment must be recelved
by the fagency] by (he time and at the place specificd for receipt of bids.

CERTIFICATION OF INDEPENDENT PRICE, DETERMINATION

The hidder certifies that the prices submitted in response 10 the solicitation have been arrived at
independently and without, [or the purpose of restricting competition, any consultation,
communication, or agreement with any other hidder or competitor relating to those prices, the
intention Lo subwmit a bicl, or the methods or factors used to caleulate the prices bid.

Nm‘(’ Tth _fn!lmvmg ¢ !zms e S]mﬂ he cnmplelé’d und ¢ om,nu unusiy placed wn‘hm rfw r sprm.se bid |

CLLoF pr oposal. . L . :
PROSPECTIVE C ONTRACTOR S RLPRRSTNTATIUN REGARDING CONTINGENT
FFES

The prospective Contractor reprosents as a part of such Contractor’s bid or proposal that such
Contractor has/has not (use applicable word or words) retained any person or agency on
percentage, commission, or other contingent arrangement to sceure this contract.

E-PAYMENT

Contractor agrees 1o aceept all payments in United States currency via the State of Mississippl’s
clectronic payment and remittance vehicle. The apency agrees (o makc p'lymc,m in accordance
with Mississippi law on *limely Payments {or Purchases by Public Bodics,” which gencrally
provides for puyment of undisputed amounts by the agency within forty-five (45} days of receipt
ol invoice. Miss. Code Amn. § 31-7-303 (1972, us amended).
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E-VERTFICATION

I applicable, Contractor represents and warrants that it will enswre 15 compliance with the
Mississippi Employment Protection Act of 2008, and will register and pariicipate in the status
verification system [or all newly hired employces. Miss. Code Ann. §§ 7E-11-1 et seq. (1972, as
amended). The term “cmployec” as used herein means any person that is hired o perform work
within the State of Mississippl. As used herein, “status verification system” mcans the llegal
Immipration Reform and Immigration Responsibilily Act of 1996 that is operated by the United
States Department of Homeland Sccurity, also known as the L-Verify Program, or any other
slccessor clectronic verilicalion system replacing the E-Verity Program. Contractor agrecs to
maintain records of such compliance. Upon request of the State and after approval of the Social
Sceurity Adminjstration or Department of ITomeland Sceurity when required, Contractor agrees
to provide a copy of each such verification, Contractor (urther represents and waarants that any
person assipned to perform services hercafter meels the employment cligibilily requirements of
all immigration laws. The breach of this apreement may subject Contractor to the following:

(1) termination of this contraci lor scrvices and ineligibility for any state or public contract in
Mississippi for up to three (3) years with notice of such cancellation/termination being made
public;

(2) the loss of anv license, permil, cerlilication or other document granted to Contractor hy an
agency, department ar governmental entity for the right to do business in Mississippi for up
to one (1) yeat; or,

(3) both, T the cvent of such cancellations/termination, Contractor would also be liable for any
additional costs incurred by the State due to Contract cancellation or loss of license or permit |
to do business in the State. '

 TRANSPARENCY

This contract, including any accompanying exhibits, altachments, and appendices, is subject 0
the “Mississippi Public Records Act of 1983, und its exceptions. See Miss. Code Ann. §§ 23-
61-1 of seq., (1972, as amended) and Miss. Code Ann. § 79-23-1 (1972, as amended). In
addition, this contract is subject to the provisions ol the Mississippi Accountability and
Transparcney Act of 2008, Miss. Code Ann, §§ 27-104-151 ef seq. (1972, as amended). Unless
exempted from disclosure due to a court-issued protective order, a copy of this executed contract
is required to be posted o the Department of Finance and Administration’s independent ageney
contract website for public access at hitp//www.iranspareney, mississippi.gov.  Information
identificd by Contractor as trade scercts, or other proprietary information, including confidential
vendor information; or any olher information which is required confidential by state or lederal
law or oulside the applicable freedom of information statutes, will be redacted.

Contracts, excepl those for contract workers paid in SPALRS or for Contractors exempted from
this Fule, must include the following lenguage:
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PAYMODE

Payments by state agencics using the Statewide Automated Accounting System (SAAS) shall be
made and remittance information provided eleetronically as divecied by the State. These
payments shall be deposited into the bank account of Contractor’s choice. The State may, at s
sole  diserction, require Confractor to  electronically submit invoices and  supporting
documentation at any time during the term of this Agreement. Contractor understands and agrees
thal the Statc is cxempt from the payment of laxes. All payments shall be i United States
currency.
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APPENDIX T7
Clauses Available for Use in Service Conlracts

Appendix F includes (alphabetically by (itle) various service comtracting clauses which are
available for use. Many clauses require the inclusion of additional information. A word ot
phrase in square brackets indicates that the information identificd is to be inserted (c.g., [time],
[date]). Clarifications of clauses ate in parentheses within or at the end of the clause. These are
discretionary and the ageney is neither required to use them nor prohibited from using others
which are nol included in this appendix.

ALTERNATIVE BIDS

Bidders offering service delivery methods other than those permitted by the scope of work may
submit a separate envelope clearly marked “Alternative Bid”, Alternative bids will be deemed
non-responsive and will not be considered for award.  All such responses willy however, be
examined prior to award. Such examination may resull in cancellation of afl bids received to
permit rewriting the scope of work to include the alternative method, or the allernative method
may be considered for future requirements of the fagency /.

ANTI-ASSIGNMENT/SUBCONTRACTING

Contractor acknowledges thal it was selected by the Stale to perform the serviees required
hereunder based, in parl, upon Contractor’s special skills and cxpertise. Contractor shall not
assipn, subcontracl, or otherwise transfer this agreement, in whole or in part, without the prior
written consent of the State, which the State may, in its sole discretion, approve or deny without

reason. . Any altempted, assignment ov transfer of its obligations without such consent shall be..;

gull ‘and veid. No such approval by’ the State of any subcontract shall be deemed in any way to

g puwmk for the incurrence ol any Ubh}:athIl of the Stale in addition to the tetal lixed price agreed

- upon i this agreement. Subcontracts shall be subject to the terms and conditions of this
apreement and 10 any conditions of approval that the State may deem necessary. Subject to the
forcpoing, this agreement shall be binding upon the respective successors and assigns ol the
partics.

ANTITRUST

By cntering into a contract, Contractor conveys, sells, assigns, and transfers to the fagency/ all
rights, titles, and interest it may now have, or hercafter acquire, under the antitrust Jaws ol the
United States and the Statc that relate 1o the pacticular goods or services purchased or acquired
by the fagency/ under said contract.

APTPROVAL

It is understood that (his contract requires approvad by the Personal Service Contract Review
Board. 1f this contract is not approved, it is void and no payment shall be made hercunder,
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ATTORNTEY'S FEES AND EXPENSES

Subjecet o other texrms and conditions of this agreement, in the event Contractor defaults in any
obligations under this agreement, Contracior shall pay to the State all costs and expenses
(including, without limitation, investigative fees, court costs, and altormey’s fees) incurred by the
State in enforcing this agreement or otherwise reasonably related thercto. Contractor agrees Lthat
under no circurnsiances shall the customer be obligated to pay any attorney’s fees or costs of
legal aclion (o Ceontractor,

AUTHORITY TO CONTRACT

Contractor warrants: (a) that il is u validly organized business with valid authority (o enter into
this agreement; (b) that it is qualificd to do business und in good standing in the State of
Mississippt; (¢) that entry into and performance under this agreement is not restricted or
prohibited by any loun, sceurity, financing, contractual, or other agreement ol any kind; and. {d)
notwithstanding any other provision of this agrecment to the contrary, that there are no exisling
legal proceedings or prospective legal proceedings, either voluntary or otherwise, which may
adverscly affect its abilily o perform its obligations under this agreement.

CHANGE IN SCOPE OF WORK

The fagency] may order changes in the work consisting of additions, delctions, or other revisions
within the general scope of (he contract. No claims may be made by Contractor that the scope of
the project or of Contractor’s services has been changed, requiring changes (o the amount of
compensation to Confractor or other adjustments to the contract, unless such changes or
adjustments have been made by written amendment to the contract signed by the fagency] and
Confractor. v T o e T LT T

If Contractor belicvés that any particular work is not within'thé scope of the project, is a matcrial
change, or will otherwise require more compensation o Contractor, Contractor must
immediately notify the fugency/ in writing of this belief. If the fugency] belicves that the
particular work is within the scope of the contract as written, Contractor will be ordered to and
shall continue with (he work as changed and at the cost stated for the work within the  contract.

CLALIMS BASED ON A PROCUREMENT OFFICER’S ACTTONS OR OMISSIONS

(1) Notice of Claim. If any action or omission on the part ol a procurement olTicer or designee
ol such officer requiring performance changes within the scope of the contract constitutes the
basis (ot a olaim by Contractor for additional compensation, damages, or an extension of
time for completion, Contractor shall continue with perlormance of the contract in
compliance with the directions or orders of such officials, but by so doing, Contractor shall
not he deemed w have prejudiced any claim for additional compensation, damages, or an
extension of time (or completion; provided:

(1) Contractor shall have given written notice 1o the procurement officer or designee of such
officer:
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i. prior o the commencement of the work invelved, if at that time Contractor knows
of the occwrence of such action or omission,

i, within 30 days alier Contractor knows of the oceurrence of such action or omission,
if Contractor did not have such knowledge prior to the commencement of the work;
or,

fii. within such further ime as may be allowed by the procurcment officer in writing,

This notiee shall state that Contractor regards the act or omission as a reason  which
may eniitlle Contractor to additional compensation, damages, or an extension ol tme.
The procurcment officer or designee of such officer, upon reccipt of such notice, may
rescind such action, remedy such omission, or take such other steps as may be deemed
advisable in the discretion of the procurement officer or designee of such officer,

(h) the notice required by subparagraph (a) of this paragraph describes, as clearly as
practicable at the time, the reasons why Contractor believes (hat additional compensation,
damages, or an cxtension of time may be remedies to which Contractor is entitled; and,

(¢) Contraclor maintains and, upon request, makes available 1o the procurement officer
within a reasonable time, detailed records to the extent practicable, of the clumed
additional costs or basis for an extension of time in connection with such chanpes.

(2) Limitation of Clause. Nothing contained herein shall excuse Contractor [rom compliance
with any rules of law precluding state officers und Contractors from acting mn collusion or
bad faith in issuing or performing change orders which.arc clearly not within the scope of the .
conlract. o o ' o '

(3) Adjustment of Price. Any adjustment in the contract price made pursuant fo (his clausé
shatl be determined in accordance with the Price Adjustment clause of this contract,

CONFIDENTIAL INFORMATION

“Confidential Information” shall mean; (2) thosc materials, documents, data, and other
information which Contractor has designated in writing as proprietary and confidential; and, (b)
all data and information which Contraclor acquires as a result of its contact with and ellorts on
hehall ol the customer and any other information designated in writing as confidential by the
State. Hach party to this agreement ageecs to the following:

(1) to protect all confidential information provided by one party to the other;

(2) to treat all such confidential information as confidential o the cxtent that confidential
treatment 1s allowed under state and/or federal law; and,

(3) except as otherwise required by law, not to publish or disclose such information o any third
party without the other party’s writlen permission, and,
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(4) o do so by using those methods and procedures normally used to prolect the party’s own
comfidential information.

Any liability resulting lrom the wrongful disclosure of confidential information on the part of
Contractor or its subcontractor shall rest with Contractor.  Disclosure of any confidential
information by Contractor or its subcontractor without the cxpress written approval ol the
customer shall result in the immediate termination ol this agrecment.

CONFIDENTIALITY

Notwithstanding any provision to the contrary contained herein, il 18 recognized that fogency/ 15
a public ageney of the State of Mississippi and 1s subject to the Mississippi Public Records Act.
Miss. Code Ann. §§ 25-61-1 ef seq. (1972, as amended). I a public records request 15 made for
any information provided to Jagency/ pursuant to the agreement, [ugency/ shall promptly notily
the disclosing party of such request and will respond 1o the request only in accordance with the
procedures and limitations set forth in applicable law. The disclosing party shall promptly
instilule appropriate legal proceedings to profect its information. No party to the agreement shall
be liable to the other party for disclosures of information required by court ovder or required by
law.

CONTRACTOR PERSONNEL

The Jageney/ shall, throughout the life of the contract, have the ripht of reasonable rejection and
approval of staff or subcom‘.r;-l.cl.(_ws assigned 1o the worle by Contractor.  1F the /c.z(qem?y]
reasonably rejects stall or subcomtractors, Contractor must provide replacement staff «

subcontractors satisfactory Ln the /ugeuc v/ in a timely manner and at no additional cost to ﬂw

fagency]. - The day to-day supcrvision and control of Contractor’s meioyccs and subconiractors
+ 15 the sole wapnnml‘nhty of Contractor. Co

COPVRI(“ HT%

Contractor agrees thal fugency/ shall determing the disposition of the title to and the rights under
any copyright by Contractor or cmployees on copyrightable malerial first produced or composed
under (his agrcement,  Purther, Contractor hereby grants to [agency/ o royaliy-free,
nomexclusive, irrovocable license to reproduce, transfate, publish, use and dispose of, and to
authorize others to do so, all copyrighted (or copyrightable) work not first produced or composed
by Contractor in the performance ol (his agreement, but which is incorporated in the material
furnished under the agreement. This prant is provided thal such lcense shall be only 1o the
extent Contractor now has, or prior to the completion of full inal settlements of agreement may
acquire, the right to grant such license without becoming liable (o pay compensation to others
solely because of such grant.

DTBARMENT AND SUSPENSION
Coniractor certifics to the best of 11s knowledge and belicf, that it:

(1) is not presently debarred, suspended, proposed for debarment, declared ineligible, or
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voluntarily excluded from covered transaction by any lederal department or agency or any
political subdivision or agency of the State ol Mississippi;

(2) has not, within a three year period preceding this proposal, been convicled ol or had a eivil
judgment rendered against it for commission of fraud or a criminal offense n conneclion
with obtaiming, allempting to obtain, or performing a public (federal, stale, or local)
transaction or contract under a public transaction;

(3} has nol, within a three year period preeeding this proposal, been convicted of or had a ciwl
judgment rendered against il for a violation of federal or state antitrust slatules or
commission of embersloment, thell, forgery, bribery, falsification or destruction of records,
making [alse statements, or recciving stolen property;

(4) 15 not presently indicted for or otherwise criminatly or etvilly charged by a governmental
entity (lederal, stale or local) with commission of any of these offenses enumerated in
paragraphs two (2) and (3) of this certification; and,

(5) has not, within a three vear period preceding this proposal, had one or more public
transactions (federal, state, or local) terminated {or cause or delault.

DISCLOSURE OF CONFIDENTIAL INFORMATION

In the cvent that cither party to this agreement receives notice that a tnrd parly requests
divalpenee of confidential or otherwise protected information and/or has served upon it a
subpocna or other validly issued admimistrative or judicial process ordering divalgence of
confidential or etherwise protecled mk ormation. ihat party shall promptly inform the other party
and theréafter wspcmd in conformity ‘with uich subpocha to the extent niandated by law. This
section shall survive the termination or-completion of this agréement. The parties. agree thal (s
section is subjeet to and superséded by MlSSlSSlppl C'ode Annotated §§ 25-61-1 ¢/ seq. (1972, as
amended).

EXCEPTIONS TO CONFIDENTIAL INFORMATION

Contractor and the State shall not be obligated to tecat as contidential and proprietary any
information discloscd by the other party (“disclosing party™) which:

(1) is rightfully known to the recipient prior (o negotiations leading o this agreement, other than
information obtained in confidence under prior engagements;

(2) 18 generally known or casity ascertainable by nonparties of ordinary skill in the business ol
the customeoer;

(3)1s released by the disclosing party o any other person, firm, or entity (including
governmental agencies or bureaus) withoul restriction;

(4) is independently developed by the recipient without any reliance on confidential information;
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(5) is or later beeomes part of the public domain or may be lawfully obtained by the Slale or
Comtractor from any nonpaty; or,

(6) Is disclosed with the disclosing party’s prior written consent.

ERRORS IN EXTENSION

I the unit price and the extension price are al variance, the unit price shall prevail.
FAILURE TO DELIVIER

In the event of failure of Contractor to deliver services in accordance with the confract lerms and
conditions, the [agency], aller due oral or written notice, may procure the services [rom other
sources and hold Contractor responsible for any resulting additional purchase and administrative
costs., This remedy shall be in addition to any other remedies thal the /agency/ may have.

FATILURTE TO ENFORCE

l'ailure by the [fugency] at any Umce to enforce the provisions ol the contraet shall not be
construed as a waiver of any such provisions. Such faiture Lo enforee shall not affect the validity
of the contract or any part thercof or the right of the fugency/ to enforee any provision. at any
time in accordance with its terms.

FINAT. PAYMENT

Upon aainiactmy completion of the WOr k putm‘mud under this contract, as 4 condition belore
final payment under this contract, of as a lermination scttlement under this contract, Coniractor
shall éxceute and.deliver to the [agency/ a refease of all claimis against the State arising under, or
by virtuc of, the contract, exgepl ctaims which are specifically exempled hy Contractor to be sct
forth therein. Unless otherwise provided in this contract, by stale law, or otherwise expressly
agreed to by the parties in this contract, final payment under the contract or scttlement upon
termination of this contract shall not constitute waiver ol the State’s claims against Contractor
under this contract.

FORCE MAJEURE

Fach party shall be cxcused [rom performance for any period and to the cxtent that it is
prevented [rom performing any oblipation or service, in whole or in part, as a result of causes
beyond the reasonable control and without the laull or negligence of such party and/or ils
subcontractors. Such acts shall include without limitation acts of God, strikes, lockouls, rots,
acts of war, epidemics, governmental regulations supcrimposed after the fact, fire, earthquakes,
floods, or other natural disasters (“foree majeure cvents™), When such 4 cause anses, Contractor
shall notify the State tmmedialely in writing of the causc of its inabilily 1o perform, how it affects
its performance, and the anticipated duration of the inability to perform. Delays in delivery or in
meeting completion dates due o force majeure events shall automatically extend such dates for a
period equal o the duration of the delay caused by such events, unless the State determines it to
be in its best interest 1o lerminale the agrecment,
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HIPAA COMPTLIANCE

Caontractor agrees to comply with the “Administrative Simplification™ provisions of the [leaith
Insurance Portability and Accountability Act of 1996, including clectronjc data interchange, code
sets, identilicrs, scourity, and privacy provisions, as may be applicable to the servieces under this
contract.

INDEMNIFICATION

‘o the fullest exient allowed by Taw, Contractor shall indemnily, defend, save und hold harmless,
protect, and cxonerate the agoncy, its commissioners, board members, officers, employecs,
agents, and representatives, and the State of Mississippl from and against all claims, demands,
liabilitics, suits, actions, damapes, losses, and costs of every kind and nature whatsocver
including, without limitation, courl costs, investigative fees and expenses, and attorney’s fees,
arising out ol or caused by Conlractor and/or its pariners, principals, agents, employees and/or
subcontractors in the performance of or failure to poerform this agreement. I the State’s sole
diseretion, Contractor may be allowed to control the defense of any such claim, suit, ete. In the
cvent Contractor defends said claim, suil, ote., Contractor shall use legal counsel aceeptable to
ihe State. Contractor shall be solely responsible for all costs and/or expenses associated with
such defense, and the State shall be entitled to participate in said defense. Contractor shall not
settle any claim, suit, ete. without the State’s concurrence, which the State shall not unreasonably
withhold.

INDEMNIFICATION (for contracts between two state agencies or entilies)

Contractor’s tort ligbility, as an entity of the State of Mississippi, is determined and contr olled in
accordance with Mwnmppl Codeé Anriolated §§ 11-46-1 e seg. (1972, as amended), fhcluding
. all defonses and exceptions containgd therein. Nothing in.ihis agreement. shall haye. the cffctt of -
- changing or alteving this liability -or of ulnmmtmg dny ‘defensc available to the Statc undér
statute,

INDEPENDENT CONTRACTOR STATUS

Contractor shall, al all times, be regarded as and shalf be legally considered an independent
contractor and shall at no time act as an agent for the State, Nothing contained herein shall be
deemed or comstrued by the State, Contractor, or any third party as creating the relationship ol
principal and agent, master and servant, partners, Joinl ventures, cmployer and cmployee, or any
similar such relationship between the State and Contractor, Neither the method of computation
of [ecs or other charges, nor any other provision contained herein, nor any acts of the State or
Contractor hereunder crcates, or shall be deemed to creale a relationship other than the
independent refationship of the State and Contractor. Contracton’s personnel shall not be deemed
in any way, directly or indirectly, expressly or by implication, to be employees of the State.
Neither Contractor not its employees shali, under any circumstances, be considered scrvants,
apents, or emplovees of the fagency/, and the fagency] shall be at no time legally responsible for
any negligence or other wrongdoing by Contraclor, its scrvants, agenls, or employees. The
Jagency] shall not withhold from the coniract payments o Contraclor uny federal or stale
unemployvment taxes, federal or state income taxes, Social Sceurity tax, or any other amounis {or

PSCID Rules and Repulations Manual Page 157 ElMeotive Nate 2/13/2014



henelits to Contractor.  Further, the Jugency] shall not provide o Contractor any insurance
coverage or other benefits, including Worker's Compensation, normally provided by the Stalc
[or its cimployees.

INFRINGEMENT INDEMNIFICATION

Contraclor warrants that the materials and deliverables provided to the customer under this
agreement, and their use hy the customer, will not infringe or constitule an infringement ol uny
copyright, patent, trademark, or other proprietary right.  Should any such items become the
subject of an infringement claim or suit, Contractor shall defend the infringement action and/or
obtain for the customer the ripht to continue using such items. Should Contractor fail to obtain
for the customer the right to vse such items, Contractor shall suitably modify them to make them
non-inlringing or substitute equivalent sofiware or other items at Contractor’s expense, I the
cvent the above remedial measurcs cannot possibly be accomplished, and only in that event,
Contractor may require the customer to discontinue using such items, in which case Contractor
will refund to (he customer the fees previously paid by the customer for the ilems the customer
may no longer use, and shall compensate the customer for the lost value of the infringing parl Lo
the phase in which it was used, up to and including the contract price for said phase. Said refund
shall be pald within ten {10) working days of notice to the customer to discontinue said use.

Scope of Indemmilication: Provided that the Stule promptly notifies Contractor m writing of any
alleged infringement claim of which it hay knowledge, Contractor shall defend, at its own
expense, the State apainst, and pay all costs, damages and allomey [ces that a court finally
awards [or infringement based on the programs and deliverables provided under this agreement.

INSURAN(L‘E -
: (_ontnctor represents ﬂml 1t will mmntmn workers” compensation insurance which shall inure to
" the benefit of all Conlractor’s personnel provided Théreunder, comprehensive general liability-or
professional Hability msurance, with minimum limits of § __per oceurrence and fidelity
bond insurance with minimum limits of § . All general liability, prolessional liability
and fidelity hond insurance will provide coverage to the Jagency] as an additional insured. 'The
[agency] reserves the right to request from carriers, certificates of insurance teparding the
required coverage. lnsurance carrters must be licensed or hold a Certilicate of Authority from
the Mississippi Department of Tnsurance.

INTEGRATED AGREEMENT/MERGER

This agreement, including all contract documents, represents the entire and integrated apgreement
hetween the partics hereto and supersedes all prior negotiations, representations or agreements,
irrespective of whether wrilten or oral. This agreement may be altercd, amended, or modilied
only by a written documenl executed by the State and Contractor. Contractor acknowledges that
it has thoroughly read all contract documents and has had the opportunity to receive competent
advice and counsel necessary for it to form a full and complete understanding of alt rights and
obligations herein, Accordingly, this ageeement shall not be construed or interpreted in (avor of
or against the Stale or Contractor on the basis of drallsmanship or preparation hereof.
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LIOUIDATED DAMAGES

With Termination for Default Clause: The (ollowing clausc 15 authorized for use in service
contracls when it is difficult to determine with reasonable accuracy the amount of damage 1o the
State duc to delays caused by tate Contractor performance or nonperformance and the contract
containg the Termination for Defauwlt clause set forth in Scetion 4-101.05,

Liguidated Damages

When Contractor is given notice ol delay or nonperformance as specified in
Parapraph (1) (Default) of the Termination for Delault elause of this contract and
fails to cure in the time specified, Contractor shall be liable for damages lor delay
in the amount ol $ per calendar day from date set [or cure untid
gither the Stale reasonably obtains similar services if Contractor ts terminaled for
defaudt, or until Contractor provides the services 1f Contractor is not terminated
lor defawlt. To the extent that Contractor's delay or nonperlormance is cxcused
under Paragraph (4) (Lxcuse for Nonperfommance or Delayed Performance) of the
Termination for Default clavse of this contract, hiquidated damages shall not be
due the State. Contractor remains lable [or damages caused other than by delay,

In Other Situations: T the contract will not have a Termination {or Delaull clause or the
liguidated damages are (o be asscssed for reasons other than delay, the head ol a purchasing
agency may approve the use of any appropriate liquidated damages clausc.

MODIFTICATION OR RENEGOTIATION

‘I'his agreciient may be modified orily by written agrecment signed by thé parties Hereto. The
partigs-agree 1o renegoliate the agreement if federal and/or state revi mnm ol any. applicable laws -
or regulations make changes in this agréement necessary.

NO LIMITATION OF LIABILITY

Nothing, in this agreement shall be interpreted as excluding or hmn.qa any {ort hability of
Contractor for harmm caused by the intentional or reckless conduct of Contractor or [or damages
incurred through the negligent performance of duties by Contraclor or the delivery of products
that are defeciive duc 1o neglipent construction,

NOTICES

All notices required or permilted to be given under this apreement must be v writing and
personally delivered or sent by certificd United Stales mail, postage prepaid, return receipt
requested, Lo the party to whom the notice should be given at the address sct forth below. Notice
shall be deemed piven when actually received or when refused. The partics agree to promptly
nolily cach other in writing of any change of address.
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For Contractor nerme, (itle, Contractor, address
Lor the agency: name, tille, agency, address
NON-SOLICITATION OF EMPLOYEE!S

Fach party to this agreement agrees nol o employ or 1o solicit for cmployment, directly or
indircetly, any persons in the full-time or part-time cmployment of the other party until at least
six (6) months after (his agreement terminates unless mutvally agreed to in writing by the State
and Contractor.

ORAL STATEMENTS

No oral statement of any person shall modify or otherwise affect the terms, conditions, or
specifications slated in this contract. All modifications to the contract must be made in writing
by the [agency/ and agreed to by Contractor.

OWNERSHIP OF DOCUMENTS AND WORK PAPERS

[Agency] shall own all documents, files, reports, work papers and working documentation,
glectronic or otherwise, created in connection with the project which is the subject of this
agreement, excepl for Contractor’s internal adminisiralive and quality assurance files and
internal projeet correspondence.  Contractor shall deliver such documents and work puapers to
fugency/ upon termination or completion of the agreement.  The foregoing notwithstanding,
Contractor shall be entitled o retan a sct of such work papers for its {fles. Contractlor shall be
entitled to use such work papers only after tccuvmg Wuttm pemuwnn (rom /m;cm) / nnd
subjeet to any copytight protections. f

'I’ATENTS AND ROVA_LTIES

Contractor covenants to save, defend, keep harmless, and indemnify the fapency] and all of ils
officers, departments, agencies, agents, and employees from and against all claims, loss, damage,
injury, fines, penalties, and cost-=including court costs and attorney’s lees, charges, lability, and
exposure, however caused--for or on account of any copyright or patented or unpatented
invention, process, or article manufactured or used m the performance of the contract, including
its use by the fagency]. If Contractor uses any design, device, or material covered by palent or
copyright, it is mutually agreed and undersiood without cxception that the contract price includes
all royalties or cosls arising from the use of such design, device, or materials in any way in the
work.

PRICE ADJUSTMENT

(1) Price Adjustment Methods. Any adjustments in contrac( price, pursuant 1o a clause in this
contract, shall be made m one or more of the following ways:

(¢) by agrecement on a fixed price adjustment before commencement of the additional
per{ormance;

FSCRE Bules and Regulations Manaal Page 160 Fffective Date 2/ 32014



(b} by unil prices specified in the contract,

(¢) by the costs attributable to the cvent or situation covered by the clause, plus appropriate
profit or foe, all as specified m the contract; or,

(d) by the price escalation elause.

(2) Swbmission of Cost or Pricing Dala. Contractor shall provide cost or pricing data for any
price adjustments subject to the provisions of Section 3-403 (Cost or Pricing Data) of the
Misyissippi Personal Service Contract Keview Boarvd Rules and Regulations.

PRIORITY

The contract consists of this agreement, the request for proposal [aumber] (hereinafter “R1IP”
and atlached as Schedule | [, and the response proposal by [Comractor] dated [dare]
(hercinafter  “Proposal” and attached as Schedule | 1. Any ambiguitics, conflicts or
questions of interprelation of this contract shall be resolved by first, reference to this agreement
and, il still unresolved, by reference to the RIP and, if sull unresolved, by reference 1o the
proposal. Omission of any term or obligation from this agreement or attached Schedules | |
or | | shall not be deemed an omission from this contract if such term or obligation is
provided for elsewhere in this contract.

QUALITY CONTROL

Contracior shall institute and maintain throughout the contract period a properly documented
quality control program designed to cnsure that the services arce provided at all tmes and in all
réspeets in accordance with the comract The program shall iriclode providing daily supcrvision
.and conducting-frequent ingpeetions- of Contractor’s staff and ensuring thal accurate records are -

maititained describing the dlSpDSmOﬂ of all unnpl‘unt% I'he records so creaied shall be open 10
inspection by the /agency].

RECORD RETENTION AND ACCESS TO RECORDS

Provided Confracior 18 given reasonable advance written notice and such inspection s made
during normal business hours of Confractor, the State or any duly authorized representatives
shall have umimpeded, prompl access lo any of Contractor’s books, documents, papers, and/or
records which arc maintained or produced as a result of the project for the purpose of making
audits, cxaminations, excerpts, and transcriptions,  All records related to this agreement shall be
retained by Contractor for three (3) years after (inad payment is made under this agrecment and
all pending matiers are closed; however, if any audit, litigation or other action arising out of or
related in any way to this project is commenced before the end of the three (3) year period, the
records shall be retained for one (1) veur alter all issucs arising oul of the action are finally
resolved or until the end of the three (3) yoar period, whichever s Tater.,
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' REQUIREMENTS (;()N'I’RACT .

RECOVERY O MONEY

Whenever, under the contract, any sum of money shall be recoverable from or payable by
Contractor 1o the fagency], the same amount may be deducled from any sum due to Contractor
under the contract or under any other contract between Contractor and the [agency/. ‘The rights
of (he Jugency] are in addition and without prejudice to any other right the [ugency/ may have to
claim the amount of aty loss or damage sulfered by the fagency] on account of the acls or
omissions of Contraclor,

RENEWATL OF CONTRACT
(Use this clause when the Contractor cannot decline a renewal.)

The comtract may be renewed at the discretion of the agency upon written notice Lo Contractor at
Jeast [number| days prior (o each contract anniversary date for a period of [number| successive
onc-year poriods under the same prices, terms, and conditions as in the original contract. The
total number of renewal years permitted shall not exceed |number].

(Use this clause when the Contractor has the right to decline the renewal.)

Upon wrilten agreement of both partics at least [number| days prior to each contract anniversary
date, the contract may be rencwed by the fagency] for a period of [number] successive one-yeur
period(s) under the same prices, terms, and conditions as in the origmal contract.  The tortal
number of renewal years permitted shall not execed |number].

T)mmg th. pt.,uod of the. contract,. Contractor shall pmwcle all the service dwcubud in. the
“contract,  Contractor understands and agrees that (his is a requirements contract and that the-
Jageney] shall have no obligation to Contractor if no services ave required.  Any quanlities that
arc included in the scope of work reflect the current expectations ol the fagency] for the period
of the contract. ‘T'he amount is only an cstimate and Contractor understands and agrees that the
[agency/ is under no obligation o Contractor to buy any amount of the services as a result of
having provided this estimate or of having any typical or measurable requircment in the past.
Contractor further understands and agrees that the Jugency/ may requare services in an amount
less than or in excess of the cstimated annual contract amount and that the quantity actually uscd,

whether in excess of the cstimate or less than the estimate, shall not give tise to any claim for
compensation other than the tolat ol the unit prices in the contract for the quantity auluaily used,

RIGIFT TO AUDIT

Contractor shall maintain such financial records and other records as may be preseribed by the
Jagency] or by applicable federal and state laws, rules, and regulatons. Contractor shall retain
these records for a period of three vears afier final payment, or until they are audited by the
Jagency], whichever cvent oceurs (irst. These records shall be made available during the term of
the contract and the subscquent three-year period for examination, transeription, and audil by the
Mississippi State Auditor’s Office, its designees, or other authorized bodics.
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RIGHT TO INSPECT FACILITY

The State may, at rcasonable limes, inspect the place of business of a Conlraclor or any
subcontractor which is related (o the porformance of any contract awarded by the Slate,

SEVERABILITY

If any part of this agreement is declared o be invalid or unenforecable, such invalidity or
unenlorceability shall not affect uny other provision of the agreement that can be given effect
without the invalid or unenforccable provision, and to this end the provisions hereof are
severable. In such event, the partics shall amend the agreement as necessary to reflect the
original intent of the partics and to bring any invalid or unenforceable provisions in comphance
with applicable law.

STATE PROPERTY

Contractor will be responsible for the proper custody and care ol any state-owned properly
furnished for Contractor’s use in connection with the performance of this agreement. Contractor
will reimburse the State for any loss or damage, normal wear and tear excepted.

TERMINATION FOR CONVENIENCE

(1) Lermination.  The procurcment officer may, when the interests of the State so require,
terminate this contract in whole or in part, for the convenience of the State. The procurement
officer shall give written notice of the termination to Contractor specifying the part of the
contract terminated and when termination becomes elfective..

' (2) Contractor's Qbligations. Contractor, shall incur no further obligations. in connection with
the terminated woik and on the date set in the notice of termination Conlractor will stop work
to the extent speeificd. Contractor shall also terminate outstanding orders and subcontracts
as they relale (o the terminated work. Contractor shall setlle the liabifities and claims arising
oul of the termination of subcontracts and orders commected with the terminated work. The
procurcment officer may divcet Contractor o assign Contractor's right, utle, and interest
under terminated orders or subcontracts 1o the State. Contractor must stifl complete the work
not terminated hy the notice of termination and may incur obligations as are necessary Lo o
50,

TERMINATION FOR DEFAULT

(1} Default. 1f Contractor refuscs or fails tw perform any of the provisions of this contract with
such diligence as will ensure its completion within the time specified in this contract or any
extension thereol, or otherwise fails o tmely satisfy the contract provisions, or conumits any
other substantial breach of this comtract, the procurement officer may notify Contractor in
writing of the detay or nonperformance and if not cured in ten (10) days or any longer time
specified in writing by the procurement officer, such officer may terminate Contractor's right
to proceed with the contract or such part of the contract as Lo which there has been delay or a
failure to properly perform. Tn the event of termination in whole ar in part, the procurement
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officer may procure similar supplies or services in a manner and upon terms deemed
appropriate by the procurement officer.  Contractor shall continue performance of the
contract to the extent i is notl lerminated and shall be liable for excess costs incurred in
procuring similar poods or services,

(2) Contractor's Duties.  Nolwithstanding termination ol the contract and subject to any
directions [rom the procurcment officer, Contractor shall take timely, reasonable, and
necessary aclion to protect and preserve property in the posscssion of Contractor in which the
State has an interest.

(3) Compensation. Payment [or completad services delivered and accepted by the State shall be
at the contract price. 'The State may withhold (rom amounts duce Contractor such swms as the
procurement officer decms to be necessary Lo prolect the State against loss because of
outstanding liens or claims of former lien holders and to reimburse the Stale for the execess
costs incurred in procuring similar goods and scrvices.

(4

Naa

FExcuse for Nownperformance or Delayed Performance.  FExcept with respect to defaults of
subcontractors, Contractor shall not be in delault by reason of any failure in performance of
{this contract in accordance with its terms (inchuding any fallure by Contractor to make
progress in the prosecution ol the work hereunder which endangers such performance) if
Contractor has notified (he procurcment officer within 15 days afier the cause of the delay
and the failure arises out of causes such as: acts of God; acls of the public cnemy; acts ol the
State and uny other governmental entily in its sovereign or contractual capacity; fires; [loods,
epidernics; quarantine restrictions; strikes or other labor disputes; freight embargoes; or
unusually severe weather. 11 the failure to perform is caused by the failure of a subcontractor
to perform or to make progress, and 1f such failure arises out of causes similar to thosc set
forth above, Contracior shall not-be deeimed to be in defadll; tnless the services to he'”
. furnished by- the subcontractor were reasonably .gbtainable from other sources in sufficient -
time to pérmil Comtractor to meet the contract requirements. Upon roquest of Contractor, the .
procurement officer shall ascertain the acts and extent of such failure, and, il such officer
determines that any failure to perform was occasioned by any one or more of the excusable
causcs, and that, but for the excusable cause, Contractor's progress und performance would
have met the terms ol the contract, the delivery schedule shall be revised accordingly, subject
to the rights of the State under the clause entitled (in lixed-price contracts, "l'ermination for
Comvenience," in cost-reimbursement contracts, "Termination™). (As vsed in this Paragraph
ol this clause, the term "subcontractor” means subcontractor at any tier).

(5) Lrroncous Termination for Defaudt. 1f, after notice of termination ol Contractor's right to
proceed under the provisions of this clause, it is determined for any rcason that the contract
was not in defhult under the provisions of this clause, or that the delay was excusable under
the provisions of Paragraph (4) (Excuse for Nonperformance or Delayed Performance) of ths
clause, the righits and oblipations of the parties shall, if the contract contains a clause
providing for fermination for convenience of the State, be the same as i the notice of
termintation had been issued pursuant to such clausce.

(6

P

Additional Rights and Remedies. The rights and remedies provided in this clause are in
addition to any other rights and remedics provided by law or under this contract.
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TERMINATION UPON BANKRUPTCY

This conlract may be terminated in whole or in part by fagency/ upon written notice Lo
Contractor, i Contractor should become the subject of bankruptey or receivership proceedings,
whether voluntary of involuntary, or upon the execution by Contractor of an assignment (or the
henelit of itg creditors. Tn the event of such termination, Contractor shall be entitied to recover
just and equitable compensation for satisfactory work performed under this contract, but in no
case shall said compensation exceed the total comiract price.

THIRD PARTY ACTION NOTIHFICATION

Contractor shall give the cuslomer prompt nolice m writing of any action or suit filed, and
prompt notice of any claim made against Contractor by any cntity that may resuit in litipation
related in any way to this apreement.

UNSATISFACTORY WORK

If, at any time during the contract term, the service performed or work done by Contractor ts
considered hy the fugency] to create a condition that threatens the health, safcty, or welfare olf
the citizens and/or cmployees of the State ol Mississippi, Contractor shall, on being notified by
the fugency/, immediately correct such deficient service or work. In the event Contractor fails,
alter notice, to correct the deficient scrvice or work immediately, the fagency] shall have the
vight to order the correction of the deficiency by separaic contract or with ils own resources at
the cxpense of Contractor.

. VARIATIONS IN ESTIMATED QUANTITIES
Definite 'Qmmtl_ff_.}f"_C.‘Oﬁﬂ"({f.f!,.\‘._' . The [foll.dwing clause is aythorized for, use in-defimile guantity
service contracts: o o R S ) o

VARIATION IN QUANTITY

Upon the agreement of the partics, the quantity of services specified in this
contract may be increased by a maximum of len percent provided:

(1) the unil prices will remain (he same (except for any price adjustments
otherwise applicable); and,

(2) the procurcment officer makes a written determination that such an increase
will cither be more economical than awarding another contract, or that 1t
would not be practical o award another contract.

Indefinite Quantiry Contracts:  No clause is provided here because, i indefinite quantity
contracts, the flexibility as Lo the State's obligation to order and Contraclor's obligation to deliver
should be designed to mect using agency necds while making the contracl as atiractive as
possible to polential Contractors, thereby allempting to obtain maximum practicable competition
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in order to assure the hest cconomy for the State of Migsissippi; however, in cach easc, the
contract should State:

(1) (he minimum quantity, if any, the State is obligated to order and Contractor to provide;

(2} whether there Is a quantity the Stale expects to order and how this quantity relates to any
minimum and maximum quantitics that may be ordered under the conlract;

(3) any maximum quantity the State may order and Contractor must provide; and,

(4) whether the State is obligated 1o order 1ls actual requireiments under the contract, or n the
sase of a multiple award as delined in Scetion 3-504 (Multiple Source Contracting), that the
State will order its actual requircments from Contractors under the multiple award subject to
any MImmuum of maximum quantity stated.

WAIVER

No delay or omission by cither paety to this agreemenl in exercising any right, power, or remedy
hereunder or otherwise afforded by contract, at law, or in equily shall constitute an acquiescence
therein, impair any other right, power or remedy hereunder or otherwise afforded by any means,
or opcrate as a waiver of such right, power, or remedy. No waiver by either party to this
agreement shall be valid unless sel forth in writing by the party making said waiver. No waiver
of or modification to any term or condition of this agreement will void, waive, or change any
other term or condition. No waiver by one party to this agreement ol a defauli by the other party
will imply, be construed as or require waiver of {uture or other defaults,
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APPENDIX G
Clauses Available for Use in Solicitations for Bids or Proposals

Unless otherwise noled, the clauses are designed to be used under competitive sealed bidding
(1) procedures. To alter a clause so that it can be used under competitive negotiation (RFP)
procedures, change the terms “bid” and “bidder™ o “offer™ and “offcror,” “hid form™ to
“proposal form,” “invitation [or bid™ to “request for proposal,” und so forth, ‘These clauses arc
diseretionary and the agency is ncither required 1o use them nor prohibited from using others

which arc not included in this uppendix.
ADDITIONAL INFORMA'TION

Questions about the contract portions of the bid document must he submitied in writing fo [rame
of contact person] at [address/fox machine number/email address]. Questions concerning the
technical portions of the bid document should be directed to [nume of contact person] at
[addresstifax machine number/email address/. Bidders are cautioned that any statements made
by the contract or the technical contact person that materially change any portion of the bid
document shall not be reficd upon unless subsequently ratified by a formal writlen amendment to
the bid document.

BiD ACCEPTANCE PERIOD

I'he oripinal and [mumber] copics of the bid form, /number/ copics total, shafl be signed and
submitted in a sealed envelope or package to [place for receipt of bids [ no later than. the time and
- date specified for recgipt of bids, Timcly- submlssmn of the bid form is the responsibility ofthe
hidder. Bide feceived afler the spocified time shall be*rejécted and rctmmd to the bidder
~unopened. Thie envelope or package shall be marked with the bid upemng datc and time, and the
- number of the invitation for bid. The time and date of receipt shall he indicated on the-envelope
or package by Jdepartment receiving hids/. Lach pape of the bid (orm and afl attachments shall
be identilied with the name of the bidder.

Failure to submil a bid on the bid form provided shall be considered just cause for rejection of
the bid, Modilications or additions 1o any portion of the bid document may be causc for
rejection of the hid. The Jagency] reserves the right Lo decide, on a case-by-case basis, whether
to reject a bid with modifications or additions as non-responsive.  As a precondilion to bid
acceptance, the [agency/ may request the hidder to withdraw or modify those portions of the bid
deemed non-responsive that do net affect quality, quantity, price, ot delivery of the service.

Non-responsive portions of the bid that do not gffect service gquality, quantity, price or delivery
! L Lf Moo . )

may be, for example, clonses that specify the State in which litigation is (o be brought or thal
provide for high interest charges for lule payment. )
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BID WITIHIDRAWAL

If the price bid is substantially lower than those of other bidders, a mistuake may have been made.
A bidder may withdraw its bid from consideration il certain conditions are met:

(1 The bid is submitted in good faith
(2) The price bid is substantally lower than those ol other idders because of a mistuke.
(3} The mistake is a clerical error, not an crror of judgment.

(4) Objeetive evidence drawn from original work papers, documents, and other materials used in
the preparation of the hid demonstrates clearty that the mistake was an unintentional crror in
arithmetic or an vnintentional omission of a guantity of lubor or material.

To withdraw a bid that includes a clerical crror after bid opening, the bidder must give nolice in
writing to the fagency/ of claim ol right to withdraw a bid. Within iwo business days aller the
bid opening, the bidder requesting withdrawal must provide to the fagency/ all original work
papers, documents, and other materials used in the preparation of the bid.

A bidder may also withdraw a bid, prior o the time sct for the opening of bids, by simply
making a request in writing to the fagency]. No explanation is required.

A bidder may also withdraw a bid if the fagency] lails to award or issue a notice of intent to
a‘tward the bid within [time period] after thc da.te ﬁxcd for the nponing of bids,

No h]ddu‘ who is pmmﬁed o wﬂhdraw a b1d bhdl] for unnpun%atmn supp]y any ‘material or’
tabor to or putou’n any -subcontract of other wirk for the person to wham the contract: ls
awarded, or otherwise benefit from the contraet,

No partial withdrawals of a bid are permitted after the time and date sct [or the bid opening; only
complete withdrawals arc permitted,

BIDDER CERTIFICATION

The bidder aprees that submission of a signed bid form is certification that the bidder will accep(
an award made to it as a resull of the submission.

BIDDER INVESTIGATIONS

Belore submilting a bid, each bidder shall make all investigations and cxaminations necessary to
ascertain all site conditions and requirements affecting the fidl performance of the contract und to
verify any representations made by the [fagency/ upon which the bidder will rely. 1f the idder
feocives an award as a result of its bid submission, failure to have made such investipations and
examinations will in no way relieve the bidder from its obligation to comply in every detail with
all provisions and requirements ol the contract documenis, nor will a plea of ignorance of such
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conditions and requirements be accepled as a basis for any claim whatsocver for additional
compensation.

CERTIFICATES AND LICENSES

Clontractor shafl provide notarized copics of all valid lcenses and certificates required for
performance of the work. The notarized copies shall be delivered to the fagency] no later than
ten days after Contractor receives the notice of award from the fagency]. Current notarized
copies of licenses and certificates shall be provided to the [fugency/ within twenty-lour hours of
demand at any tme during the contract lerm.  Licenses and certilicates required for this contract
include, by way of illustration and not hmitation, the following:

(1) A business license valid in fugency].
(2} A professional license or cortificate in the held of [specialty area/.

(3} JAny additional licenses that may be requived to be held by architects, health professionals,
pesticide or hevbicide application technicians, axbestos removal Contractors, efc.],

DEBARMENT

By subrmilling a bid, the bidder certifics that it is not cwrently debarred from submitting bids for
contracts issucd by any political subdivision or agency of the State, and thal it is not an agent of a
person or entity that is currenily debarred from submiting bids for contract issued by any
political subdivision or apency of the Stalc.

EXCEPTIONS

Bidders taking exception to any part or section of the solicitation shall indicate such exceptions
on the bid form. Failure to indicate any exception will be interpreted as the bidder’s intent to
comply fully with the requircments as written.  Conditional or qualified hids, unless specilicatly
allowed, shall be subject o rejection in whele or m part.

EXPENSES INCURRED IN PREPARING B1D

The [agency/ accepts no responsibility for any expense incurred by the bidder in the preparation
and presentation of a bid, Such expenscs shall be borne exclusively by the bidder.

INFORMALITTES AND IRREGULARITIES

The [fagency] hos the right to waive minor defeets or varialions of a bid from (he cxact
requirements of the specifications that do not afleet the price, quality, quantity, delivery, or
performance time of the services being procured. 11 insufficient information is submitted by a
hidder with the bid for the fugency/ to properly evaluate the bid, the [fagency/ has the right (o
require such additional information as it may deem necessary after the time set for reeeipt of
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bids, provided that the information requested does not change the price, quality, guantity,
delivery, or performance time of the services being procured.

(Information requested may include, for example, a copy of business or professional licenses, or
u work schedule,)

LATE SUBMISSIONS

A bid received at the place designated in the solicitation for reccipt of bids alier the cxact time
specilicd for receipt will not be considered unless it is the only bid received, or it is received
helore award is made and was sent by registered or certified mail not later than the {ifth catendar
day helore the date specified (or veceipt of bids. Tt must be determined by the Jagency/ that the
lale receipt was due solely 1o mishandling by the fagency/ alier receipt at the specificd address.

The only acceptable evidence o establish the date of mailing of a late bid is the U.5. Posta]
Service postmark on the wrapper or on the original receipt from the U8, Postal Service. If the
posimark docs not show a legible date, the contents of the envelope or package shall be
processed as il maifed late.  “Postmark” mweans a printed, stamped, or otherwise placed
impression, exclusive of a postage meter impression, that is readily identifiable without further
action as having been supplied and altixed by the U.S. Postal Service on the date of mailing.
Bidders should request postal clerks (o place a hand cancellation postmark (often called a bull’s
cve) on both the receipt and the envelope or wrapper.

The only acceptable evidence to establish the time of receipt at the olfice identified for bid
opening is the time and date stamp of that office on the bid wrapper or other documentary
evidence of u.,cmpt used by that, olﬁm, :

'_N(_)NCONFORMIN_( ILRIVIS AND ('()NI)IHONS

A bid response that includes (erms and conditions that do not conform to the terms and
conditions in the bid document is subject lo rejection as non-responsive. The fagency/ rescrves
the right to permit the bidder (o withdraw nonconforming terms and conditions from its bid
response prior o a determination by the Jagency/ of non-responsivencss based on the submission
of nonconforming terms and conditions.

PRE-BID CONFERENCE (MANDATORY)

A mandatory pre-bid conlerence will be held at Jrime/ on Jdate] at [location]. All interested
partics arc required to attend. The purpose of the pre-bid conference is 1o allow potential bidders
an opportunity to present questions to staff and obtain clarification of the requirements of the bid
documents. Because the [agency| considers the conference to be critical to understanding the bid
requirements, attendance is mandatory in order to qualify as a bidder. Minutes of the conference
Jwillrwill not] be published.
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PRE-BID CONFERENCE (OPTIONAL)

An optional pre-bid conference will be held at fiime/ on [date] at [location].  All interested
partics are urged (o attend. The purposc of the pre-bid conference s to allow potential bidders an
opporlunity 1o present questions (o stafl and obtain elarification of the requirements of the bid
documents. Minutes of the conlerence fwill/will notf be published.

QUALIFICATIONS OF BIDDERS

The bidder may be required belore the award of any conlract o show Lo the complete satisfaction
of the fupency] that 1t has the necessary {acililies, abibity, and [naneia] resources (o provide the
service specified therein in a satisiaclory manner. The bidder may also be required 1o give apast
history and references in order to sausly the fagency] in regard Lo the bidder’s qualifications.
The [apency] may make reasonable investigations deemed necessary and proper 1o determine the
ability of the bidder to perform the work, and the bidder shall furnish 1o the fagency/ all
information for this purpose that may be requested. The [fagency/ reserves the right (o reject any
bid if the cvidence submitted by, or investigation of, the bidder fails to satsty the fapency/ thal
the bidder is properly qualified to carry out the obligations of the contract and 1o complete the
work described thercin, Livaluation of the bidder’s qualifications shall include:

(1) the ability, capacity, skill, and financial resources to perform the work or provide the service
required,

(2} the ability ol the dder to perform the work or prowvide the serviee promptly or within the
time specified, without delay or mterference;

" (3) the chiractér, integrity, repulation, judgment, experience, and efficiency ol the bidder; and,
. N . [ .l . . .‘ B ' ) ‘ ) N i N - . ) .

(4) tl‘lc'qur-xlity of perfm'-nmnce Iof‘ pre‘vibus contracts or services.
SURETY REQUIRED

(1Y Bid surcty: A bid bond, cashicr’s check, or certificd check in the amount of [percentape] of
the amount of the bid made payable to the fagency/ shall accompany cach bid. The bid
surcty ol all rdders shall be rotained until after the award of the contract is made. The bid
surety of the suceessful bidder shall be retained until the posting of a performance bond. 'The
[ature of the hidder to aceept an award and {ile aceeplable perlormance and payment bonds
within fifleen days aller award shall be just cause for cancellation of the award and the
forfeiture of the bid surely to the fugency/ as ligudated damages. Award may then be madc
to the next Jowesl responsive and responsible bidder,

(2) Performance surety: A performance bond in the amount of 100 percent of the bid shall be
required of the successtul bidder to ensure satisfactory completion of the work, The bond
shall be a corporaic surcly bond issucd by a surcty company anthorized to do business in the
State of Mississippi.
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(3) Payment surcty: A payment bond in the amount of 100 percent of the bid shall be required of
the successlul bidder to puarantee payment of all persons who have and [(ulfill contracts with
Coontractor for performing labor or providing equipment or material in the perlormarnce of the
work provided for in the contract. The bond shall be a corporale surely hond issucd by a
surety company authorized to do business in the State of Mississippi.

(4) Alternative surely: A cerlilied check for cash cscrow deposit in the face amount of the
contract such as a personal bond, property bond, or a bank or savings and loan association
letter of credit may be tendered in heu ol a bid, pavment, or performance bond subject to
approval by the fapency] attorney.

(5) In no cvent shall the requirement for a bond be waived.
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