CHAPTER 1 PPURPOSE OF BOARD AND REGULATION DEVELOPMENT oivivrivnrinsverinnsnnens 3
T-TOT GENERAL PROVIBIONS (i s e e 5
[-102 SUPPIL.EMENTARY GENERAL PRINCIPIES OF LAW APPLICABLE ool B

1-103 REQUIREMENT OF GOOLY FAITH (v )
1-104 APPLICATTON OF THE REGULATIONS i 3]
LTS RV R A R Y e 6
IO A I O OSSR 7
L I Nl 0 L 7
1-301 PUBLIC ACCESS 1O PROCUREMENT INFORMATION L 8
CHAPTER 2 — ORGANIZATION i i 10
2-101 CREATION AND MEMBERSHIP OF THE MISSISSIPPL PERSONAL SERVICE
CON T RACT REVIT W RO AR D s 10
2-102 POLICY ANDY PROCEIUTRE i rrnesis e sevsnesr e sns s anesn e sereee oo e e 10
2-103 AUTHORITY AND DUTIES OF THE PRRSONAL STRVICT CONTRACT RIVITW
BOARD i 10
2-1040 CONTINOUS INTERNAL AUDIT REOQUIRT i, 12
CHAPTER 3 - SOURCT STLECTION AND CONTRACT FORMATION ... 13
3-101 CONTRACTING PROCEDURES o 13
3-102 GENERAL PROVISTONE i i 16
3-103 UNSOLTCTT T O T R L e 18
3104 NOVATION/BUYOUT OR CHANGE OF NAME ... e e 19
3-201 METHOD OF SOURCE SELECTION e 20
3202 COMPETTTIVE SEALELD BIDDING ., 20
3203 COMPETITIVT SEALED PRO PO S AT s e a5
3204 SMALL PURCHASES oo ey 45
3-205 SOLE-SOURCE PROCUREMENT i A6
3206 EMERGENCY PROCUREMIINTS i 47
320 PREAPP ROV VNI R L T G ey 48
3301 CANCELLATION OF INVETATEONS FOIR BIDS OR REQUESTS FOR FIRROPOSALS ... 49
3-401 RESPONSIBILITY OF BIDDERS AN OF PR OR S 53
3-402 PREQUALIFICATION OF SUPPLIERS .. e 54
3-403 CORT OR PRICING DATA e 55

PSCRE Rules and Repulations Manual PPage 1 lilTective Dite 2/13/2004



5001 Y PES OF CON T RA T S o e 60

3502 MULTEI-TTERM COMNTRAC T S i s st e 64
3-503 MULTIPLE SOURCT CONTRACUTING e 66
3-601 RIGIH T TO INSPECT FACTLITY i i 68
F-602 RIGIHT TO AUDIT RECORDS i ey s 69
3-701 FINATITY OF DETTRMINATIONS e 72
3-702 REPORTING OF ANTI-COMPITITUIVE PRACTICES i 73
3-703 RETENTION OF PROCUREMINT RECORDS i 75
CHAPTER 4 — CONTRACT ADMINISTRATION i i 76
4-101 MODIFICATION AND TERMINATION OF CONTRACTS FOR SERVICES (e 76
4-102 MONITORING CONTRACT PERFORMANCT .. i, a3
CIAITER 5 - LEGAL AN CONTRACTUAL REMEDIES .o, B4
-0 AUTHORITY TO DEBAR OR SUSPEND i 84
5-201 APPEAL AND REVIEW OF PERSONAL SERVICE CONTEACT REVIIW BOARD
LI L 10 O VOO PP PSPPI 88
5202 DISCONTINUANCE OF CONTRACTOR™S APVEAL i, 88
5-203 APPLICABILITY OF THIS STCTION f i 88
5-204 REMEDITE PRIOR TO AN AWARID ... i e 89
5-205 REMTDIES ATTER AN AWARD e 89

CHAPTER 6 - ELHICS IN CONTRACTING FOR PERSONAL AND PROFESSTONAL SERVICES .91

A-101 DUEFINTTIONS OF TERMS TISTD TN THIS CHAPTER 91
6201 STATEMUENT OF POLICY Lo s s gy 93
6-202 GENERAT. STANDARDS OF ETTIHCAL CONDUCT i 93
0-203 EMPLOYEE CONFIICT OF INTHRES T .o, 54
O-200 CHRATUT TTES e s a e e e e R e e e re e e es e es e e b ket b e 94
G205 PROMIBITION AGAINST CONTINGENT TELS e 6
G-2060 RESTRICTION ON EMPLOYMENT OF PRESENT EMPLOYTES o, o8
6-207 RESTRICTION ON FORMER EMPLOYEES IN MATTERS CONNLCTED WITH THEIR

FE T A I O PO PSS 98
6-208 DISQUALIFICATION OF BUSINESS WHEN AN EMPLOYEE HAS A TINANCIAL

DN R R T e i e e 99
G-209 RESTRICTION ON EMPLOYLELS PURCHASING UNDER TRRMS OFF A STATE

T 1 0 O U O SO VP E T PP VPP PP PP PRI 100

FSCRE Rules and Regutalions Manual Pﬂgc 2 Effcetive Date 2/13/2014



6-210 USE OF CONFIDENTIAL INFORMATION i, 100

CHAPTER 7 - POLICTES AND PROCTDU RIS L e 101
T-T0T GENERAL PROVIBHOINE i s e s e 101
T-102 PROCEDURES FOR PROCUREMENT i s e 101
T-103 PRE-REVIEW OF INVITATIONS TFOR BIDS AND REQUESTS F'OR PROPOSALS ... 1m
7-104 SUBMISSION DEADLINES s s s e e oo 102
7-105 DEADLINE EXCETION BRECQUESTS (e e s s 102
T-106 REGULATORY BOARD APPROVAL s i 102
-1 N R U T e ettt 102
8 R N T Y AT S e e e et s 102
T-109 MODIEFTICATIONS Lo a e e s reer s an e st ee e ee e e e ame e 103
T-110 EMERGENCY CONTRAC N i s smnsr e e s aes s e 103
T-TH PROTEST DOCUMENTE L i s e e raas 103
T2 POST-AWARD VENDOR DR R I NG i 104
T-113 UTTLIZATION OF STATE PROPERTY BY CONTREACTOR ..o 105
T-114 TRANSFER OF SPENDING AUTHORITY (i snes s 105
-1 X U T R N T R A T i et b b s 106
7-116 SPAHRS PROCEDIURES FOR PSCREB CONTRACT S 106

CHAI'IER 8 ORAL PROCEEIINGS oo srme e s smeens s ereans s sss snssn e s snsorsnes o 107
B-101 RULEMARING ORAL PROCETINGS (i e 107
-0 L DL AR AT R Y P N N e bbb s 108

AN e e e i 112
ADPPENDIX A e e e s e e e e e 113
Apencies under PEURB PUIVIEW ..o sttt sne s ee e s s 113
A P P N DI N T i e e b et oo e e oo e e bbb a e b 117
BTG B i s s e e R e e s re e et 117
ADPPENDIIX U i it e e e b e e SR e e e e e 138
Independent Contractor/Contract Worker Determination ., 138
APTENDTE D e e e v s e e e e 142
Required Clatses in Contract for SerVITeS . 142
FA N o R A ) VTV OV TS UPUUUPUUUP 146
Required Clauses in BFIYS and IFB S it s 146

PSCRRE Rules and Repalalions Ml Pngc A FlTective Dale 2/13/2014



BN o o A I8 5 LT TV S YOIV PP PO PPP PP PPN 151

Clauses Available [or Tse in Service ContractS. s 151
APPTINIIIX G3 o oteitiene i1 et d b s LS b dH b B b Lo s b e 167
Clauses Available for Use in Solicitations [or Bids or Proposals .., 167

PRCRB Rules and Repulations Munual P':lgt’ﬁ 4 Tlfuchve Dale 2/13/2014



CHAPTER 1 - PURPOSE OF BOARD AND REGULATION DEVELOPMENT

1-10] GENERAL PROVISIONS
1-101.01 Purpose of the P'crsonal Service Contract I'rocurement Regulations

Tn 1997, the Migsissipp Tegislature established the Personal Service Contract Review Board
(hereafter referred to as “PSCRRBEY), and authorized #t to [pjromulgate rules and regulations
governing the solicitation and selection of contractual service personnel..)” Miss, Code
Annotated §25-9-120 (3)(a). The purpose of the Personal Service Contract Review Booard
Rules and Reguilations 1s to set forth rules and regulations, along with other pertinent
information, that apencies should follow in the procurement of personal services, The policies
and procedures set forth herein apply only to those apencies which fall under the authority of
the PSCRDB. With the exception of the Mississippi Department of ‘Lransportation, agencies
under the authority of the PSCRD include those agencies under the authority of the Mississippi
sState Porsonnel Board (hercafter MSPDB). (Sce Appendix AL} This manual is intended to be a
comprchensive presentation of regulations relative to obtaining personal scrviee contracts
pursuant to Scetion 25-9-120. lurther, it shall serve as a source of information for contractors
instructing them as 1o the proper procedures that must be [ollowed in doing business with the
State of Mississippr.

1-101-02 Interpretation of Regulations
1-101.02.01 Interpretation, Purposes and Policies

‘These repulations shall be construed and applied to promote the underlving purposes and
policics, which arc:

(2) to simplify, elarity, and medernize the repulations governing contracting for personal
service by agencics of the State of Mississippi;

(b) to permit the continued development of procurcment policies and practices;

(¢) o provide [or mereased pubhe conlidence in the procedures (ollowed in the public
procurement for personal services contracts;

() to ensure the fair and equitable trestment of all persons who deal with the procurement
system of this State for personal service contracts;

(¢} to provide incrcased cconomy in the State of Mississippl procurcment activities and 10
maximize to the fullest extent practicable the purchasing value of public funds of the
Slale;

(5 to Toster effective broad-based competition with the {ree enterprise system; and,

(g} to provide safeguards for maintenanec of a procurcment system of quality and inteprity.
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1-101.02,02 Singular-Plural and Gender Rules
In these regulations, unless the context requires otherwise:

(a) words in the singular number include the plural, and those in the plural include singulas;
and,

(b words of particudar gender include any gender and the neuter, and when the sense so
indicatcs, words of the neuler gender may refer to any gender.

1-101.03 Purpose and Iniplementation of these Regulations

These regulations, issued by the Mississippl Personal Scrvice  Contract Review Board
(hercalicr sometimes referred to as the Board), establish policics, procedures, and guidelines
relating to the procurement, management, and control of personal and professional services,
as applicable, under the authority of these regulations, These regulations are designed {o
achieve maximum practicable uniformity throughout the State. Henee, implementation by
and within Mississippi agencics shall be consistent with these regulations and any other
regulations required by the funding source which may he more siringent.

1-102 SUPPLEMENTARY GENERAL PRINCIPLES OF LAW APPLICABLE

Subject to principles of Taw and cquity, these repulations will govern the creation and
administration of service contract.

1-103 REQUIREMENT OF GOOD FAYTIT

These regulations require all parties involved in the negotiation, performance or administration
ol Mississippn contracts to act in peod faith,

1-104 APPLICATION OF THE REGULATIONS

These regulations shall apply to cvery expenditure of public funds nrespeetive of source;
however, in the event ol a conflict, the guidelines of a prant, & gill, or setf-generated funds shall
prevail. Violation of these regulations shall carry such penalties as may be applicable under state
law.

1-105 SEVERABILITY
I any provision of these regulations or any apphication thercol to any person or circumslunce is
held invalid, such invalidity shall not affect any other provision or application ol thesc

regulations which can be given effect without the invalid provision or application, and to this end
the provisions of these regulations arc declared to be severable,
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1-106 DURATION

These regulations, when approved by the PRCRB as authorized by Mississippi Code Annotated
§25-9-120, shall be in offeet as written uniil amended or vrepealed by the PSCRB.

1-201 DEFINITIONS

'The words delined in (his scetion shall have the meaning set forth below whenever they appear
in the regulations, uniess:

(a) the context in which they arc used elcarly requires a different meaning; or,
(b) a different definition is preseribed for a particular chapter or provision.
1-102.01 Definition of Terms Used in the Regulations
(a) Agency shall be defined as any State board, commission, commitiee, council, department
or unit thereof created by the constitution of statucs if such board, commission, committee,
couneil, department, unit ot the head thereof is authorized to appoint subordinaie staff by
the constitution or statute, excepl a legislative or judicial board, commission, committee,
council, department or unit thereol, Tnstitutes of Higher Learning and the Mississippi
Department of 'I'ransportation.
(b) Agency Head means the person in charge of an Agency whether that person’s title 1s
Director, Executive Dircctor, Commissioner, ele. The term “Agency llead” shall also
encompass 4 designee duly appointed by the Agency Head.

(c) Board shall mean the Personal Service Contract Review Board.

() Business means any corporation, pattnership, individual, sole proprietorship, joint stock
company, joint venture, or any other private legal entity.

(¢) Change Order means a written order signed by the Procurement Officer directing the
contracior to make changes which the changes clause of the contract authorizes the
Procurement Officer to order without the consent of the contractor.

() Consultant means the person holding the posttion as Contract Analyst with the PSCTRB.

(g) Contract means all types of agreement for the procurement ol services, regardless of whal
they may be called.

(h) Contract Modification memns any written alteration in contract requirements, deliverables,
delivery point, rate of delivery, period of performance, price, quantity, or other provisions

of any contract accomplished by mutual action or the partics to the contract.

(i) Contractor means any person having a contract with a governmental body.
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(i3 Data means recoded information, regardless of form or charactenistic.
(k) Day means calendar day, unless otherwise specilied.
(1) Designee means a duly authorized representative ol a person holding a superior position,

(m)Employee means an individual who performs services for a governmental body by virtue
of an cmployee/employer relationship with the governmental body.

(n) May denotes the permissive.

(0) Person means any business, individual, union, commilige, club, other organization, or
group ol individuals.

() Procurement means buying, purchasing or otherwise acquiring any scrvices. Tt also
includes all functions that pertain (o (he obtaining of any services, including description of
requirements, sclection and solicitation of sources, preparation and award of contract and
all phases of contract administration.

(@) Procurement Officer means any agency personnel duly authorized 1o enter into and
administer contracts and make written delerminations with respect thereto. The term also
includes an authorized agency representative acting within the limits of authority.

(r) Purchasing Ageney means any governmental body which is authorized by regulations to
enter into contracts.

(s) Regulation means a governmental body’s statement, having gencral or particular
applicability and future effect, designed to implement, interpret, or prescribe law or poliey,
or describing orpanization, procedure, or practice requirements, which has been
promulgated in accordance with the Mississippi Administraive  Procedures Taw,
Mississippt Code Annotated §24-43-1_ et seqy.

(t) Services mean the [urnishing of labor, time, or cffort by a contractor, not usually involving
the delivery of a specific end product other than that which is incidental to the required
performance,

(u) Shall dcnotes the imperaiive.

1-30} PUBLIC ACCESS TO PROCUREMENT INFORMATION

Procurement information shall be public record to the extent provided in Miss, Code Annotated
§25-61-1, el seq., except as noted in 1-301.01 of these regulations.
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1-301-01 Release of Information Regarding Bid Results

Subject to the provisions of the Mississippi Public Records Act, Mississippl Code Annotated
§25-61-1, ef seq., disclosure of bid information by contracting agencics shall be as foll ows:

(a) Information pertaining (o (he results of any bid may be reviewed subscquent to the time of
the bid opening by any business or person who submitted ids on the particular transaction,
The contracting agency may restrict the availability of the bids or proposals prior to hid
opening or contract award so as to improve the efficiency of the evaluation and award
process.

(b) Businesscs or persons nol parGeipating in the process will not be permutled acecss to any
applicable file until after an award is made. After the award is made, all mformation and
documents applicable to the awarded contract shall be made available o any business or
person; provided, however, no inlormation specificd by a participant and approved by the
procurcnicnt officer as proprietary information shall be available to any business or person
withoul a written request.

(¢) When an agency reecives a request (o release conflidential information, the agency shall
give the owner of this information a reasonable lime to obtain a court order protecting the
information as confidential. If the agency receives a couwrt order pursuant to Mississippi
Code Ammotated §25-61-9 within this time, it must then notify the requestor thal the
information is protecled by court order and cannot be (urmished.

(d) A contracting agency may restrict bid result document review 1o the premises of the agency
at any time during normal working hours. No agency is compelled o copy or duplicate any
bid record for any person or business; however, if an agency agrees o copy or duplicate
such record, it may charge a reasonable [ce in compliance with written procedures adopted
by the agencey.
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CHAPTER 2 - ORGANIZATION

2-101 CREATION AND MEMBERSIP OF THE MISSISSIPPTI PERSONAL SERVICE
CONTRACT REVIEW BOARD

During the 1997 Regular Scssion, the Mississippi Legislature enacied legislation creating, the
Personal Service Contract Review Doard, Mississippi Code Annotated §25-9-120 provides that
the PSCRB is to be composed of the Mississippl State Personnel Bourd Exceuttve Director, the
Executive Director of the Department of Finance and Administration, or his desigoee, the
Commissioner ol Corrections, or his desipnee, the Fxecutive Dhireclor ol the Mississippi
Department of Wildlile and Fisheries, or his designee, and the Execuiive Dircctor of the
Department ol Environmental Quality, or his designee. The MSPB Executive Director shall be
chairman and shall presade over the meetings of the PSCRB.

2-102 POLICY AND I'ROCTEDURE

'The Loard shall annually elect a vice-chairmarn, who shall scrve in the absence of (he chairman.
No business shall be transacted, including adoption of rules of procedure, without the presence of
a quorum of the Board. Three (3) members shall be a quorum. No action shall be valid unless
approved by the chairman and two (2) other of those members present and voting, entered upon
the minutes of the Board and signed by the chaimman. Necessary clerical and administrative
support for the Board shall be provided by the MSPB. Minules shall be kept of the proceedings
ol each mecting, copics of which shall be filed on a monihly basis with the Legislative Budget
Ollice.

2-103 AUTIHORITY AND DUTIES OF THE PERSONAL SERVICE CONTRACT
REVIEW BOARD

The PSCRB has the lollowing powers and responsibilitics as delineated in Mississippi Code
Annotated §25-9-120:

(a) Promulgate rules and regulations governing the solicitation and sclection of contractual
scrvices personnel including personal and prolessional scrvices contracts for any form of
consulting, policy analvsis, public relations, markeling, public affairs, legislative advocacy
services o any other contract that the board deems appropriatc for oversight, with the
exception of any personal service contracts entered into for computer or information
technology-related  services governed by the Mississippt Depariment  of  Information
Technology Services, any porsonal service contracts entered inlo by the Mississippi
Department of Transportation, and any contract for attorney, accountani, auditor, physician,
dentist, architect, engineer, velerinarian and utility rate expert services. Any such rules and
repulations shall provide lor maintaining continuous internal audit covering the activities of
such apency affecting its revenue and expenditures as required under Section 7-7-3(0)(d),
Mississippi Code of 1972.
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(b} Approve all personal and professional services contracts involving the expenditures of funds
1 excess of One Hundred Thousand Dellars ($100,000);

(¢} Develop the standards with respect to contraclual scrviecs personncl which require
invitations [or public bid, requests [or proposals, record keeping and financial responsibility
of contractors, The Personal Service Contract Review Bourd may, mits diseretion, require
the agency involved (o advertise such contracl (or public bid, and may reserve the night to
reject any or all bids;

(d) Preseribe certain circumstances whereby agency heads may enter inlo coniracts for personal
and professional services without receiving prior approval from the PSCRRB. The PSCRB
may cstablish a preapproved list of providers of various personal and professional services
for sct prices with which state apencies may contract without bidding or prior approval [rom
the board.

(¢) Provide standards for [ssuance of requests for proposals, the evaluation of proposals received,
consideration of costs and quality of services proposed, contract negotiations, (he
administrative monitoring or contract performance by the apency and successful steps in

ferminating a contract;

() Present recommendations [or governmental privatization and to cvaluate privatization
proposals submitled by any slale agency:

() Authorize personal and professional service coniracts 1o be ellechive [or more than one (1)
year provided a funding condition is included in any such multiple year contract;

(hh) Request the State Auditor to conduct a performance audit on any personal or prolessional
service contract;

(1) Preparc an annual report to the Legislature concerning the issuance of personal service
condracts during the previous year, collecting any necessary information from state agencies
m making such repord.

2-103.0]1 Procurcment Regulations

Regulations shall be promulgated with approval of the PSCRB in accordance with authority
granted under Mississippt Code Annotated §25-9-120,

2-1)3.02 Discrelionary Authority

The PSCRB shall have the discretion to prant exceptions to these regulations when 1L s
determined that it is in the best interest of the State to do so.
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2-103.03 Amendment to the Regulations

These repulations may be amended by the Board as authorized in Mississippt Code Annotated
§25-9-120.

2-104 CONTINOQUS INTERNAL AUINT REQUIRED

In conlormity with Mississippl Code Amotaled §§7-7-3 (6)(d) and 25-9-120 (3), each state
agency shall, through its poverning board or executive head, maintain a continuous irtternal audit
covering the aclivities of such agency affecting its revenues and cxpenditures for personal and
professional services contracts. Bach agency shall further maintain an internal system ol pre-
auditing claims, demands and accounts against the agency 1o adequatcly ensure that only valid
claims, demands, and accounts will be paid,
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CHAPTER 3 - SOURCTE SELECTION AND CONTRACT FORMATION

3-101 CONTRACTING PROCEDURES

3-101.91 Definition of Terms Used in this Chapter

(&) Bid shall be defined as an offer submitled by a prospective contractor in response o an
Invitation for Bid.

(b} Capability as used in Scction 3-101.01 (p) (Definttions, Responsible Bidder or Qiferor),
means capability at the time of award of the contract.

(¢) Contract Worker, for purposes of these regulations, 1s a worker under contract with the
State who meets the requirements for a contract worker under the Internal Revenue Code.
(See Appendix ().

(d) Cost amalysis is the evaluation of cost data for the purpose ol arriving at costs actually
incurred or estimates of costs to be incurred, prices to be paid, and costs to be reimbursed.

(¢) Cost Data is informafion concerning the actual or estimated cost of labor, material,
overhead, and other cost elements which have been actually incurred or which are expected
o be incurred by the contractor in performing the contract.

(I3 Cost-Reimbursement Contract means a contract under which a contractor is reimbursed
lor costs which are allowable and allocable 1 accordance with contract terms and the
provisions ol these regulations, and may receive a lee.

(¢) Discussions, as used in the souree selection process, means an cxchange of information or
other manner of negoliation during which the offeror and the State may alter or otherwise
change the condilions, (crms and price of the proposed contraci. Discussions may be
conducted in commection with competitive sealed proposals, sole-souree, and emergency
procurement; discussions are not pormissible in competitive sealed hidding (execpt to the
cxtent permissible in the first phase of multi-step sealed bidding).

(h) Fixed Price Contract means a contract providing for a firm price, or a price that may be
adjusted only in accordance with contract clauses providing for revision of the contract
price under stated circumstances.

(i) Tnvitation for Bid mcans all documents, whether atlached or incorporated by reference,
utihized (or soliciling bids.

(i) Prequalification for Inclusion on Bidders Lists means determining in accordance with

Scetion 3-402 (PrequaliGeation of Supplices) that a prospective bidder or oflcror satisfics
the eriteria cstablished for being included on the bidders list.
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(k) Price Analysis is the evaluation of price data, without analvsis of the separate cost
componcnts and profit as in cost analysis, which may assist in arriving at prices to be paid
and costs (o be reimbursed.

(19 Price Data is fuctual information concerning prices, incJuding profit, for supplics scrvices,
or comstruction substantially similar to those being procured. Tn this delinition, “prices™
refer 10 offered or proposcd sclling prices, historical selling prices, and current sclling
prices ol such items. This delimition refers to data relevant to both prime and subcontract
prices.

(m}Proposal is the document submitled by the offeror in response to a Request for Propaosal 1o
be used as the basis [or negotiations [or cntering into a contract. A proposal is usually
requested In cases where the selection of a contractor is to be made on the basis of (he
performance that 1s ofTered rather than on that of pricc alone and may require an ouwtiine of
details such as the vendor’s quabifications and cxpericnce and the identificalion of
problems and proposed solulions in addition o details of price.

(n) Purchase Description means the words used n a solicitation to deseribe the services to be
purchased and includes the statement of work or deliverables attached to, or made a part of,
the solicitation.

(0) Request Tor Proposal mcans all documents, whether atlached or incorporated by
reference, utilized for soliciting proposals.

{p} Responsible Bidder or Offeror mcans a person who has the capability in all respeets to
perform fully the contract requirements and the integrity and reliability which will assurc
good faith performance.

(q) Responsive Bidder or Offeror means a person who has submitted a bid which conforms
in all material respects to the Tnvitation for Bid or the Request for Proposal.

(r) Solicitation mcans an Invitation for Bid, a Request for Proposal, a request for quotations,
or any other document issued by the Stale for the purpose ol soliciting bids or proposals to
perform a state contract.

(s) Suppliers, a5 uscd in Scetion 3-402 (Prequalification of Suppliers), means prospective
dders or olferors.

3-101.02 Exemptions Not Requiring Approval

By authority of the Mississippi Legistalure, serviee contracts of $100,000 or less do not require
approval of the PSCRDB. Contracts which do not exceed $100,000 shall follow the procedures
set forth in Scction 3-204 (Small Purchases). Confracts for which the payment method is
strictly “net-oi-fee” do not come under the purview of the Board, Additionally, any contract for
the following is also exempl [rom the purview of the PSCRB, if they are perlorming their
licensed/certified duties:
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(a) Accountani;

(b) Dentist;

(¢) Actuary;

(d) Engincer;

(e) Architeet;

(f) Physician;

(1) Allomey;

(h} Utlity rate expert sorviecs;
(i) Auditor;

(i) Veterinarian, and,

(k) Any contracting authority exempt by State statute (see Miss. Code Annotated  §25-9-120)
ineluding, but not limited to-

1) computer or information lechnology related services poverned by the Mississippl
Department of Information Technology Services;

2) personal scrvice comtracts entered into by the Mississippl Department  of
Transporiation; and,

3) contracts for equipment repairs poverned by Mississipp Code Annotated §31-7-13,
3-101.03 Personal Liability

Mississippi Code Annotated §31-7-57, holds state employees personally iable i they authorize
or make a solicitation or award ol a coniract in viclation of law.

3-101.04 Contract Workers

The PSCRB's authority over contracts for contract workers is the same as its authorily over
contracts for independent contractors.
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3-102 GENERAL PROVISIONS
3-102.01 Extension of Time for Bid or Proposal Acceptance

Alter opening bids or proposals, the Procurcment Officer may request bidders or offerors to
extend the time during which the State may accept their bids or proposals, provided that, with
regard 1o bids, no other change is permitted. The reasons for requesting such extension shall be
documented.

3-102.02 Only One Bid or Proposal Received, No Bid Reccived
3-102.02.1 One Bid Received

If only one responsive bid is received in reply Lo an Invitation for Bid (including multi-step
bidding), an award may be madc to the single bidder if the Procurement Officer linds that the
price submilled is lair and rcasonable, and that either the other prospective bidders had
reasopable  opportunily to respond, or there is nol adequate time for re-solicitation.
Otherwise, the bid may be rejected pursuwant o the provisions of Section 3-301.04
(Cancellation of Solicitation; Rejection of all Bids or Proposals) and:

(a) the bid may be re-advertised and new bids or offers may be soliciled;

(b) the proposed procurement may be canceled,

(¢) il the Procurement Officer determines in writing that the need for the supply or scrvice
continucs, but that the price of the one bid is not fair and reagonable and there is not time
lor tesolicitation or resolicitation would likely be futile, the procurement may then be

conducted under Scction 3-205 (Sole-Source Procurcment) or Scction 3-206 (Emicrgency
Procurements), as appropriate.

3-102.02.2 One I'roposal Received

If onlv one proposal is reccived in response to a Request for Proposal, the Procurement
Officer may either make an award in accordance with the procedures sct forth in Section 3-
203 (Competitive Seated Proposals) or, if time permits, re-solicit for the purpose of obtaining
competitive scaled proposals.

3-102.02.3 No Bid or Proposal Reccived

TF no bid or proposal is received in response lo an Invitation for Bid:

(a) the bid may be re-advertised and new bids or ofTers may be solicited;

(b} the proposed procurement may be canceled; or,

{¢) an cmergency procurement may be made in compliance with Section 3-200.
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3-102.03 Alternative Bids or Proposals

[ alternate bids or proposals are altowed, the solicitation shall state that such bids or proposals
shall be accepted and the solicitation shall specily their treatment.

3-102.04 Procuring Services Offered by Governmental Xintitics Not Under Purview of the
PSCRB

Apency requirements may be fulfilled by procuring services performed meident to the Stale’s
own proprams. The Agency TTead shall determine in writing whether such services mect the
apency’s requircments and whether the price represents o fair murkel value [or such serviees.
When such procurements are made from other governmental entities, the private sector need
not be solicited; however, these contracts shall still be submitted for approval 10 the PRCRE.

3-102.04.1 Contracts Between Two State Agencies Under Purview of the PSCRD

Contracts between two state agencics, both under PSCRDB purview (see Appendix A) do not
require PSCRB approval. However, the contracts should still be entered into SPATIRS.

3-102.0% Bid and Performance Bonds for Service Contracts

Bid and performance bonds or other security may be required for scrviee contracts as the
Agency TTead deems advisable to protect the interest of the State. Any such requircments must
be set forth in the solicitation. Bid or perlfommance bonds should not be used as a substitute for
a determination of bidder or offeror respongibility. Mississippr Code Armotated §31-5-51 scts
forth bonding requirements applicable 1o construction contracts and may be considered when
cstablishing any such requirements for service contracts. An agency may nol speciiy a specific
company or insurance apency from which bonds should be purchased. Tf the requirement [or a
bid or performance bond is included in the procurement, it cannot be waived.

3-102.06 Conditioning Bids or Proposals Upon Other Awards Nol Acceplable

Any bid or proposal which 1s conditioned upon recciving award of both the particular contract
being sohciled and another Mississippi contract shall be deemed non-responsive and not
acceplable.

3-102.07 Lists of Contract Specifications or Deliverables

All contracts for services shall include a list of contract specifications or dehverables. Thesc
may be incorporated from the scope of work included in the solicitalion of bids or proposals,
This list should be used as cvaluation criterin when monitoring contract performance n
accordance with Section 4-102 of these repulations. 'The description of services (o he

perlormed should be result oriented, not procedure oriented, and should at a minimum inciude:

(a) what service is to be performed;
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(b when the scrvice i to be performed;

(¢) how Irequently the service is 1o be performed,
(d) where the service is 1o be performed;

(¢) how much the service will cost; and,

(f) why the service is necessary,

3-102.08 Offerors Qualilied To Transact Business

Offcrors must be in compliance with Miss. Code Annotated §79-4-15.01 regarding
authorization to transact business in Mississippi.

103 UNSOLICITED OFFERS
3-103.01 Definition
An unsolicited offer is any offer other than one submitted in response o a golicitation.
3-103.02 Processing of Unsolicited Offers
The Procurcment Odficer or Agency llead shall follow the provisions ol this section m
considermg an unsolicited offer. If an award is made the agency shall notify PSCRB that (he
award was the resull of an unsolicited offer.
3-103.03 Conditions for Consideration
To be considered for evaluation, an unsolicited oller:
(ay must be in writing;

(b) must be sufficiently detailed to allow a judgment o be made concerming the potential
utility of the offer to the State;

{¢) must be unique or innovative to State usc;

(d) must demonstrate that the proprictary character of the offering warrants consideration of
the use ol sole-source procurcment; and,

(¢) may be subject to testing.
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3-103.04 Evaluation

‘The unsolicited offer shall be evaluated by the Agency llead to determine its utility to the Stale
and whether it would be to the State’s advantape to enter into a contract based on such offer, If
an award i to be made on the basis of such offcr, the sole-source procedures in Scction 3-205
{(Sole-Source Procurcment) shall be followed.

3-103.05 Confidentiality

Subject 1o the provisions of the Mississippi Public Records Act, Mississippt Code Annotated
§25-61-1, ¢f seq., any wrilten request for comlideniiality of data contained in an unsoficited
affer that 1s made in writing shall be honored. 1 an award 1s made, confidentiality ol data shall
be agreed upon by the parties. [{ agreement cannot be reached on conlidentiatily, the State may
reject the unsolicited offer.

3-104 NOVATION/BUYOU'T OR CHANGE OF NAME
3-104,01 No Assignment
No contract requiring PSCRB approval is transferable or otherwise assignable without the
wrillen consent of the PSCRB; however, a contractor may assign monics reectvable under a
contract afler due notice to the State and the contracting entity, and with the approval of the
PSCRRE,

3-104.02 Recognition of a Successor in Interest — Novation

When, in the best interest of the State, a successor in interest may be recognized in o novalion
aprecment, the transferor and the transferce must agree that:

(a) the transforce assumes all of the transferor’s oblipations;
(b) the transleror waives all rights under the contract as against the State; and,

(¢) unless the transleror guarantees performance ol the contract by the (ransferee, the
transleree shall, if required, furnish a salisfactory performance bhond.

3-104.03 Change of Name

When a contractor requests to change the name in which it holds 4 contract with the Stale, the
apency shall, upon reccipt of a decument indicating such chanpe of name (for example, an
amendment to the articles of incorporation of the corporation), cnter into an agreement with the
requesting contractor to effeet the change. The agreement changing the name shall specifically
indicate that no other terms and conditions of the contract arc changed.
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3-201 METHOD OF SOURCE SELECTION

Unless otherwise awthorized by law, all Mississippi contracts for professional and personal
services shall be procured using one of the following methods:

(4} Section 3-202, Competitive Sealed Bidding;

(h) Section 3203, Competitive Sealed Proposals;

(¢) Section 3-204, Small Purchases;

(d) Section 3-205, Sole-Source Procurement; o,

(&) Section 3-206, Lmergency Procurements,

3-202 COMPETITIVE SEALED BIDDING

3-202.01 General Provisions

(&)

(b)

(e)

Conditions for Use: Contracts shall be awarded by competitive sealed bidding when a
determination is made that this method is the best suited lor a patticular service.

Invitation for Bid: An Invitation [or Bid shall be issued and shall include a purchasce
description and all contractual terms and conditions applicable to the procurcment.

Public Notice: When the amount of the contract is anticipated (o be more than $100,000,
public notice must be given in accordance with Scction 3-202.006,

Bid Opening: Bids shall be opened publicly in the presence of one ol more witnesses at
the time and place designated in the [nvitation for Bid. The name of each bidder shall be
recorded. The amount ol each bid and such other relevant information as may be speeified
by regulation may be recorded; the record and each bid shall be apen to public inspection
as provided in Seetion 1-301.01 (Release of Information Regarding Bid Results).

Bid Acceptance and Bid Evaluation: Bids shall be unconditionally accepted without
alteration or correction, excepl as anthorized in these regulations. Bids shall be evaluated
based on the requirements set fovth in the Invitation for Bid, which may include criteria (o
determine acceptability such as inspection, testing, quality, workmanship, delivery, and
suitahility for a particular purpose. Those criterfa that will allect the bid price and be
considered in evaluation for award shall be objectively measurable where possible, The
Invitation for Bid shall sct forth the evaluation criteria to be used. No ceniteria may be used
in cvaluations that are not sct forth in the Tnvitation for Bid.

Correction or Withdrawal of Bids; Cancclation of Awards: Correction or withdrawal
of inadveriently erroneous bids (belore or after award), or canccllation ol awards or
contracls based on crroncous bids shall be permitted in accordance with these regulations.
After bid opening, no changes in bid prices or other provisions of bids prejudicial to the
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interest of the State or [wir competition shall be permitted. Except as otherwise provided
herein, all decisions 1o permit the correetion or withdrawal of bids or 1o cancel awards or
contracts based on bid mislakes shall be supported by written determination made by (he
Agency Head with the approval of the PSCRB.

(g} Award: The contract shall be awarded with reasonable prompiness by written notice to the
lowest responsible bidder whose bid meets the requirements and criteria set forth in the
Tnvilation [or Bid,

(h) Multi-Step Sealed Bidding: When it is considered impractical to inilially prepare a
purchase description to support an award based on price, an Invitation for Bid may be
issued requesting the submission of unpriced offers to be followed by an Invitation for Bid
Jimited to those bidders whose offers have been qualified under the eriteria sct forth in the
first soleitation.

3-202.02 Application

T'he provisions herein apply to every procurcment made by competitive sealed idding,
including multi-step bidding.

3-202.03 The Invitation for Bid
3-202.03.1 Use
The Invitation (or Bid is uscd to initiate & competitive sealed bid procurcment.
3-202.03.2 Content
The Invitation (or Bid shall include the following:

(a) instructions and information lo bidders concerning bid submission requirements,
including:

(1) the time and date set for receipt ol bids,
(23 the address of the office to which bids are o be delivered,
(3) the maximum time for bid acceptance by the Stale, and,
(4) any other special information;
(b) the purchase description, evaluation factors, delivery or performance schedule, and such

tnspection and acceptance requirements as arc not included in the purchase deseription;
and,
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(¢} the contract terms and conditions, including warranty and bonding or other security
TE(.lLLiTﬂ]T!ETI[.H‘

3-202.03.3 Incorporation by Referenee

The Invitation for I3id may incomporate documents by relerence provided that the nvitation
for Bid specifics where such documents can be oblamed.

3-202.03.4 Acknowledgment of Amendimcents

The invitation for Bid shall require the acknowledgment of the receipt ol amendments issued.
3-202.4 Bidding Time
Bidding time is the period of time between the date of distribution ol the Tnvitation lor Bid and
the time and date set for receipt of bids. In each case, bidding time will be set (o provide
bidders a rcagsonable time to prepare their bids,
3-202.05 Bidder Submissions

3-202.05.1 Bid Form

The Tnvitation for Bid shall provide a {form to be signed by the bidder and which shall include
a space for insertion ol the hid price.

3-202.05.2 Facsimile Bids

The Invitation for Bid may state that facsimile bids will be considered whenever they arc
delivered scaled at the designated office by the time and date sel for receipt of ids. For a bid
Lo be acceptable when transmitted by a facsimile machine, it shall have been fuxed (o an off-
site location and delivered scaled to the apency prior to the time and date set [or the Ind
opening. Such facsimile bids shall contain specific reference to:

(1) the Tnvitation {or Bid;

(b} the ilems, quantities, and prices for which the bid is submitted;

{¢) the time and place of delivery; and,

(d) a statement that the bidder agrees to all termy, conditions, and provisions of the Invitation
for Bid.

Prior to an award being made, submission of an oripinal bid shall be required.
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3-202.06 Tublic Natice
3-202.06.1 Distribution

Invitations for Bids or Notices ol Avalabibity ol Invitations for Bids shall be mailed or
otherwise furnished to a sulficient number ol bidders o promote competition. Notices of
Avatlability shall indicate wherg, when, and [or how long Invitations {or Bids may be
obtained, pgenerally describe the service desired, and may conlain other appropriate
information.

3-202.06.2 Publication

Livery Invitation for Bid for services in excess of $100,000 shall be publicized in the logal
notices scction of a newspaper published in the county or municipality in which the agency is
located or in clectronic format specificd by the PSCRI3. Publication should be made ai the
time the IFB is issucd. Additionally, the agency may publicize in a newspaper ol gencral
cireulation in the arca pertinent to the procurement, in industry media, or in a government
publication designed for giving publie notice.

3-202.06.3 Content of Advertisement

When composing the adverlisement to appear in the legal notice scetion of the newspaper,
the intent is o promole competition. Prospective bidders should be given as much
information as possible in the confined space.

The following is a suggested guide for a legal advertiscment:

The (name of the agency) will accept sealed bids until (time of bid opening), (day of ihe
week), (month), (date), (vear) for the purpose of purchasing the following: (name of service
o he procured), (hid file number). Detailed specifications mayv he obtained by contacting
(name of contact person) at (telephone number), (electronic address) or af (physical mailing
aeldress).

3-202.00.4 Advertising Time

Advertising time is the period of tme between the date of publication of the advertisement
and the time and date set for the receipt of hids. Advertisernent [or bids shall be published
once cach week for two consecutive weeks with the second notice bemg published on or after
the 7™ calendar day after publication of the first notice. For electronic publication the
advertising time shall be concurrent with a newspaper publication for two consceulive weeks.

Example: [f the first publication is June 1, the second publication cannot be before June 8.

The date set (or the bid opening for sevvices shall not be less than seven working days (as
opposed to calendar days) afler the Jast nolice appeurs 1 the newspaper.
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Note: There must be seven (7) full working days berween the date the last notice appeared
and the date that bids or proposals are opened. This does not include weekends or
holidayvs, Also, the date on which the last notice runs Is not included in the
calenlation of days. The last day of this period will be included unless the last day 1s a
Saturday, Sunday or legal holiduy, in which case the period lasts until the end of the
next day which is not a Suturday, Sunday or legal holiday.

3-202.06.4.1 Required Letters of Intent

The date for submission of a letter of infent, if required in the procurement, shall also be
nol less than seven full working days afier the last notice appears in the newspaper.

3-202.06.5 Public Availability

A copy of the Invitation for Bid shall be made available for any interested party at the
location noted in the published notice,

3-202.07 Pre-Bid Conferences

Pre-bid conflerences may be conducted to cxplain the procurement requirements. The
conlerence shall be announced to all prospective bidders known to have received an
Invitation for Bid. The conlerence should be held long cnouph after the Invitation for Bid has
been issued to allow bidders to become familiar with it but sufficiently before bid opening to
allow consideration of the conlerence results m preparing bids. Nothing stated at the pre-bid
conference shall change the Invitation for Bid unless a change 18 made by written amendment
as provided in Scction 3-202.08 (Amendments Lo Tnvitations [or Bids). A summary of the
conference shall be supplied to all prospective bidders known Lo have reecived an Invitation
for Bid. If a transcript is made, it shall be of public record.

3-202.08 Amendments to Invitations lor Bids
3-202,08.1 Form
Amendments to Invitations [or Bids shall be identificd as such and shall require that the
bidder acknowledge recept thercol. The amendment shall reference the portions of (he
Invitation for Rid il amends.

3-202.08.2 Distribution

Amendments shall be sent to all prospective bidders known (o have received an lavitation
[or Bid.

3-202.08.3 Timcliness

Amendments shall be distributed withm a reasonable time (o allow prospective bidders 1o
consider them in preparing their bids. Tf the time and dale set for receipt of bids will not
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permil such preparation, such time shall be increased, to the extent possible, cither in the
amendment or, if necessary, by clectronic means (c-mail}, facsimile, or elephone and then
confirmed in the amendment.

Naote: Amendmenty should be used fo:

(a) make any changes in the Invitation for Bid such as changes in quantity,
‘pz,umfha.\'er cz'a\s'c.'rz'l'r?!irn'z.s', cic-_f[z'vc-fr_y schedules, and opening dartes;

(h) correct defects or ambiguilics; or,

(¢) furnish to other hidders information given to one bidder, If such information
will assist the other bidders in submitting bids, or if the lack of such information
would prejudice the other bidders. Any such information when not given to all
hidders shall be cause for vejecting all bids.

3-202.09 I’re-Opening Modification or Withdrawal of Bids

Bids may be modified or withdrawn by written notice received in the office designated in the
Invitation for Bid prior to the time and date sct for bid opening.

3-202.09.1 Dispositien of Bid Sccurity

If a bid is withdrawn in accordance with this section, the bid security, if any, shall be
returned to the bidder.

3-202.09.2 Records

All documents relating (o the modification or withdrawal of bids shall be made a part of the
procurement (ile.

3-202.10 Late Bids, Late Withdrawals, and Late Modifications
3-202.10.1 Definition
Any bid reccived after the time and date set for receipt of bids 1s late, Any withdrawal or
modification of a bid received alier the time and dale sel {or opening of bids at the place
designated for opening is late,
3-202.10.2 Treatment
No late hid, Tate modilication, or Jate withdrawal will be considered unless reecipt would

have been timely but for the action or inaction of ageney personnce! dircetly ivolved with the
procurement activity.
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3-202.10.3 Nolice

Bidders submitting late bids which shall not be considered for award shall be so notified as
soom as practicable.

3-202.10.4 Records

Records equivalent to those required i Subscetion 3-202.9.2 (Pre-Opening Modification or
Withdrawals of Bids, Records) shall be made and kept for cach lale bid, fate modification, or
late withdrawal.

3-202.11 Receipt, Opening, and Recording of Bids
3-202.11.1 Receipt

L'ach bid and modification received shall be date-stamped or time/dute stamped but not
opened and shall be stored in a secure place untl the time and date set for nd opening.

3-202.11.2 Opening and Recording

Bids and modifications shall be opencd publicly, in the presence of one or more witnesses, at
the time, dale, and place designated in the Invitation for Bid. The name of each hidder, the
bid price, and such other information as is deemed appropriate by the Procurement Officer,
shall be read aloud or otherwise made available. Such information may be recorded at the
lime ol bid opeming; that is, the bids may be tabulated or a bid abstract made. If a record is
made, the names of required wilnesses shall also be recorded. The opened bids shall be
available for inspection by parlicipants excepl to (he extent the bidder designates trade
secrets or other proprietary data (o be confidential as set lorth in Subscction 3-202.11.3
below. Material so designated shall accompany the bid and shall be readily separable from
the bid in order to facilitate public inspection of the nonconlidential portion of the nd. Prices
of the services offered, deliveries, and terms of payvment shall be publicly availuble at the
time of bid opening repardless of any designation to the contrary. Bids shall be availuble for
ingpection at any time subscquent to the awarding of the contract, Tnspection shall be n
compliance with Scction 1-301.01 (Release of Information Regarding Bid Resulls).

3-202.11.3 Confidential Data

The Procurermnent Officer shall cxamine the bids to determine the validity of any requests for
nondisclosure of rade secrets and other proprictary data identificd in writing. If the parties
do not agree as (o the disclosure of data, the Procurement Ollieer shall inform the bidders in
writing within five working days what portions ol the bid will be disclosced. The bids shall be
open to inspection as set forth in Section 1-301.01 (Release of Tnformation Regarding Bid
Results) subject to any continuing prohibition on the disclosure of confidential data.
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3-202.12 Mistakes in Bids
3-202.12.1 General Provision

Correction or withdrawal of a bid because of an inadvertent, nonjudgmental mistake in the
bid requires carelul consideration (o proteet the inteprity of the competitive hidding system
and to assure faimess, T the mistake 15 attributable to an crror in judgment, the id may not
be corrected,

Bid correction or withdrawal by reason ol a nonjudgmental mistake is permissible, but only
to the extent it is not contrary 1o the interest of the State or the fair treatment of other bidders.

3-202.12.2 Mistakes Discovered Before Opening

A bidder may correct mistakes discovered belore the time and date set for bid opening by
withdrawing or correcting the bid as provided in Scction 3-202.09 (Pre-Opening
Madification or Withdrawal of 3ids).

3-202.12.3 Confirmation ol Bid

When the Procurcment Officer knows or has reason (o conclude that a mistake has been
made, such officer should request the bidder to confirm the bid. Situations in which
confirmation should be requested include obvious, apparent errors on the lace of the bid or a
bid unreasonably lower than the other bids submitted. 1f the bidder alleges u mistake, the bid
may be corrected or withdrawn il the conditions sct forth in Subsections 3-202.12.4 through
3-202.12.6 of this seclion are mel.

3-202.12.4 Mistakes Discovered After Bid Opening But Before Award

This subscction scts forth procedures to be applied in three situations described herein
which mistakes in bids are discovered afler the time and dale sct for bid opening but belore
award.

3-202.12.4.1 Minar Informalities

Minor informalities are matters of form rather than substance evident [rom the bid
document, or insignilicant mistakes that can be waived or correcled without prejudice to
other bidders; that 1s, the clfect on price, quantity, quality, delivery, or contractual
conditions is negligible. The Procurcment Officer shall waive such informalittes or allow
the bidder to correct them depending on which s in the best interest of the State. Examples
include the failure of o bidder 1o

(¢} return the number of signed bids required by the agency in the Invitation for Bid,

(b} sign the bid, but only if the unsigned bid is accompanied by other malertal indicating
the bidder’s intent (o be bound; or,
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(¢) acknowledge reccipt of an amendment (o the Invitation for Bid, but only 3 it is clear
from the bid that the bidder received the amendment and intended to be bound by its
terms or the amendment involved had a negligible effect on price, quantity, quality, or
delivery.

3-202.12.4.2 Mistakes Where Intended Correct Bid is Evident

T the mistake and the intended correct bid are clearly evident on the bid document, the bid
shall be corrceted on the intended correct bid and may not be withdrawn, Examples of
mistakes that may be clearly evident on the bid document are typographicat crrors, crrors in
exlending unit prices, and arithmelical errors.

3-202.12.4.3 Mistakes Where Intended Correet Bid is Not Evident
A bidder may be permitted to withdraw a low bid il

(a) a mistake is clearly cvident on the bid document, but the intended correct nd is not
similarly evident; or,

(b) the bidder submits proof of evidentiary value which clearly and convincingly
demonstrates thal a mistake was made.

3-202.12.5 Mistakes in Bids Discovered Aller Award

Mistakes shall not be correcled aller award of the contract excepl where the PSCRLY or the
Agency Head makes a written determination that it would be unconscionable not to allow the
mistake 1o be corrected.

3-202.12.6 Determinations Required

When a bid is corrected or withdrawn, or correction or withdrawal is denied, under
Subsections 3-202.12.4 or 3-202,12.5 of this section, the Procurement Officer or the Agency
Head shall prepare a writlen determination showing that the relief was granted or denied in
accordance with these regulations, cxcept that the Procurement Officer shall approve the
determination required under Subscetion 3-202.12.4.1 as 1o minor informalities. The written
determination shatl become u part of the apency’s procurement [ile.

3-202.13 Bid Evaluation and Award
3-202.13.1 General
The contract is © be awarded to the lowest responsible bidder whose bid meets the
requirements and criteria sct forth in the Tovitation for Bid. See Section 3-202 (g)

(Competitive Sealed Bidding, Award) of these regulations. The Invitation for Bid shall set
lorth the requirements and criteria which will be used to determine the fowcest responsive
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bidder. No bids shall be evaluated for any requirement or erilerion that 1s not disclosed in the
Invitation for Bid.

3-202.13.2 Service/End Product Acceptability

‘The Invitation for Rid shall set forth any cvaluation critcrion to be used in delermiming
acceptability, it may require the submission ol descriptive literature, technical data, or olher
material, It may also provide for accomplishing any of the following prior to award:

(a) inspection or testing of o product prior to award for such characteristics as qualily or
workmanship,

(b)Y cxamination of such elements as appearance, (imsh, tasie, or feel; and/or,

(¢) other cxaminations to determine whether it conforms with any other purchasc description
requirements.

The acceptability cvaluation is not conducted for the purpose of determining whether one
bidder’s item is superior to another but only to determine that u bidder’s offering is
acceplable as set forth in the lnvitation for Bid, Any bidder’s offering which docs not mect
the acceplability requirements shall be rejected as non-responsive.

3-202.13.3 Determination of Lowcest Bidder

L'ollowing determination of acceptability as sct forth in Subscction 3-202.13.2 (Service/End
Product Acceptability), if determination ol acceptability is required, bids will be evaluated to
determine which bidder offers the lowest cost to the State in accordance with the evaluation
critcria sct forth in the Invitation for Bid. Only objectively measarable criteria which are sel
forth in the Invitation for Bid shall be applied in determining the lowest bidder,

Examples of such criteria include, but are not limited Lo, guaranieed buy back and ownership
or lile-cycle cost Tormulas. Uvaluation factors need not be precise predictors of actual future
costs, bul Lo the extent possible such cvaluation factors shall be reasonable cstimates based
upon information the State has available concerning future use, and shall treat all bids
equitably,

3-202.13.4 Restrictions
Nothing in this section shall be deemed (o permit a contract award to a bidder submilting
motc comprehensive services than that designated in the Invitation for Bid if such bidder 15

not also the lowest bidder as determined under Subsection 3-202.13.3 (Dctermination ol
Lowest Bidder) of this scetion. [urther, negotiations are nol permitted with any bidder.
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3-202.14 Low Tie Bids
3-202,14,1 Definition
Tow tie bids arc low responsive bids from responsible bidders that are identical in price,
including cash discounts offercd for prompt payment, and which mect all the requirements
and criteria set (orth m the [nvitation for Bid.
3-202.14.2 Award
'The prime criterion lor making an award where tie bids are involved shall be in compliance
with Mississippi Code Annotated §§31-7-15 (1) and 31-7-47, ie., that resident vendors shall
be piven preference over nomesident vendors, An award shall not be made by drawing lots,
cxcept as set forth below, or by dividing business among identical hidders. In the discrction
of the Agency ITead, award shall be made in any permissible manner that walt discourage tic
bids. If no permissible method will be effective in discouraging tie hids, and a written
determination is made so stating, award may be made by drawing lots. Tn such case, those
bidders invelved shall be invited (o allend the procedure.

3-202.14.3 Records of Tie Bids

Records should be made of all Invitation (or Bid on which tic bids arc received showing at
least the following information:

(a) the identification number of the Invitation for Bid;

(b) the service; and,

(¢) a listinp of all bidders and the prices submitted.

A copy of cach such record shall be sent to the PSCRB.
3-202.15 Documentalion of Award

Following award, a record showing the basts for determining the successful bidder shall be
made a part of the agency’s procurement file,

3-202.16 Publicizing Award

Written notice of award shall be sent to the successful bidder. Notice ol award shall be made
available to the public,
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3-202.17 Multi-Step Sealed Bidding
3-202.17.1 Definition
Multi-step scaled bidding is a two-phase process consisting of the [ollowing:

(a) First phasc  a technical phase composed of one of more steps in which bidders submit
unpriced technical offers to be evaluated by the State; and,

(b) Second phasc  in which thosc bidders whose technical offers are determined to be
acceplable dunng the first phasc have their price bids considered.

Multi-step bidding is designed to obtain the benefits of competitive sealed bidding by the
awarding ol a contract (o the lowest responsive, responsible bidder and at the sumce lime
obtain the benelits of (he competitive scaled-proposals procedure through the sohciltation of
technical offers and the conduct of discussions to cvaluate and determing the acceplability of
technical ofTers,

3-202.17.2 Conditions for Usc

The multi-step sealed bidding methods may be used when it is not practical to prepare
initially a definitive purchase description which will be suitable to permit an award based on
price. Multi-step scaled bidding may, therefore, be used when 1l is considered desirable:

(@) o invite and cvalvate technical offers o delermine their acceplability to fulfill the
purchase descripiion requirements,

(h) to conduct discussions [or the purposes of facilitating understanding o the techmcal offer
and purchase descriplion requirements and, where appropriate, obtain supplemental
information, permit amendments of technical offers, or amend the purchase descriplion;

(¢} to accomplish subsections (1) and (b) of this section prior to soliciting priced bids; and,

(d) to award the contract to the lowest responsive and responsible bidder in accordance with
the competitive sealed bidding procedures.

3-202.18 Pre-Bid Conferences in Multi-Step Scaled Bidding
Prior (o the submission of unpriced technical offers, a pre-bid conlerence as contemplated by
Seclion 3-202.07 (Pre-Bid Conferences) may be conducted by the Procurement Offweer. The

Procurement Olficer may also hold a conference of all potential bidders i accordance with
Section 3-202.07 at any time during the cvaluation of the unpriced technical oflers.
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3-202.1Y Procedurc for Phase One of Multi-Step Sealed Bidding
3-202.19.1 Form

Multi-step scaled biding shall be initialed by issuance of an Invitation [ov Bid in the form
required by Scetion 3-202,03 (The Invitation for Bid), except as hereinafler provided. In
addition to the requirements set forth in Scetion 3-202.03, the multi-step sealed bid shall
slole:

(1) that unpriced technical offers are requested,

(b} whether priced bids are to be submitted al the same time as unpriced technical offers (if
they are, such priced bids shall be submitled in a scparate scaled envelope);

(¢) that it is a multi-step scaled bid procurement, and priced bids will be considered only in
the second phasce and only from those bidders whose unpriced technical offers are [ound
acceplable n the {irst phasc;

(d) the criteria to be used in the cvaluation of the unpriced technical offers;

(c) that the State, o the extent the Procurement Officer finds necessary, may conduct oral or
written discussions of the unpriced technical offers;

(I} that bidders may designate (hose portions of the unpriced technical oflers which contain
tradc sccrets or other proprietary data which arc to remain confidential, subjeet to
Missigsippi Code Amnotated §§25-61-9 and 7-23-1; and,

(¢£) that (he item being procured shall be [wnished i accordance with the bidder’s (echnical
offer as found to be finally acceptable and shall mect the requirements of the Invitalion
for Bid.

3-202.19.2 Amendments to the Invitation for Bid

After receipt of unpriced technical offers, amendments to the Invitation for Bid shall be
distributed only to bidders who submitted unpriced technical offers, and they shall be
permitted to submit new unpriced (cchnical offers or to amend those already submitted.

If, in the opinion of the Procurement OfTicer, a contemplated amendment will significantly
change the nature of the procurement, the Invitation for Bid shall be canceled m accordance
with Section 3-301.04 (Cancellation of Solicitation; Rejection of All bids or Proposals} and a
new Invilation [or Bid issued.

3-202.19.3 Receipt and Handling of Unpriced Technical Offers

Unpriced technical offers shall not be opencd publicly but shall be opened in front of two or

more agency procurement officials. Subject to the provisions of the Mississippt Public
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Records Act, Mississippi Code Annolated §23-61-1, et seq., such ofTers shall not be
diselosed to unauthorized persons. Bidders may request nondisclosure of trade secrets and
other proprictary data identified in wriling.

3-202.19.4 Fvaluations of Unpriced Technical Offers

The unpriced technical offers submitted by bidders shall be evaluated solely in accordance
with the criteria sci forth in the lnvitation for Bid, The unpriced technical offers shall be
calegorized as:

(a) acceptable;
(b} potentally acceptable  that is, reasonably susceptible of being made acceptable; or,
(¢) unacceplable,

The Procurement Officer shall record in writing the basis for finding an offer unaceeptable
and make it part of the agency procurcment file. The Procurement Officer may then initiate
Phase t'wo of the procedure i, in the Procurcment Officer’s opinion, there are sullicient
acceptable unpriced technical oflers {o assure effeetive price competition in the second phase
without technical discussions. i the Procurement Officer finds that there are not sulficient
acceptable unpriced technical offers, he shall issuc an amendment to the Invitation for Bid or
engage in technical discussions as set forth in Subsection 3-202.19.5 below,

3-202.19.5 Unpriced Technical Offers — General Discussion

The Trocurement Ollicer may conduct discussions with any bidder who submit an acceptable
or potentially acceplable technical offer. During the course of such discusstons, the
Procurement Officer shall not disclose any information derived from one unpriced technical
offer to any other hidder. Once discussions are bepun, any bidder who has nol been notified
that its offer has been {ound unacceplable may submit supplemental information amending
its technical offer at any time until the closing date cstablished by the Procurement Olficer,
Such submission may be made at the request of the Procurcment Officer or upon the idder’s
own initiative. The Procurement Officer shall keep a record of the date, place, and purpose of
any such mecting and those attending and make 1t part of the ageney procurement file.

3-202.19.6 Notice of Unaceeptable Unpriced LVechnical Offer
When the Procurement Officer determines a bidder’s unpriced icchnical offer to be

unaceeplable, such ofleror shall not be afforded an additional opportunity 1o supplement the
otfer,
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3-202.20 Procedurce for Phase Two of Multi-Step Scaled Bidding
3-202.20.1 Initiation
Upon completion of Phase One, the Procurcment Officer shall cither:

(a) open priced bids submitted in Phase One (if priced bids were required to be submitted)
from bidders whose unpriced technical offers were found to be acceptable; or,

(b)Y invite cach acceptable bidder to submit a priced bid, if priced bids were not submitted.
3-202.20.2 Conduct of Phase Two
Phase T'wo shall be conducied as any other competitive scaled bid procurcment except:

() no public notice need be given of this invitation to submmt priced nds because such notiec
wis previously given,

(b) alier award, the unpriced lechmcal ofler of the successiul bidder shall be disclosed as
follows:

1) the Procurement Officer shall examine written requests of confidentiality (or trade
secrets and proprietary data in the technical offer of such bidder to determine the
validity of any such requests,

2y if the partics do not apree as to the disclosure of data, the Procurement Officer shall
inform the bidder in writing what portions of the unpriced technical ofter will be
disclosed, in which case the bidder may withdraw his offer in order to protect the
trade seerel or proprictary data;

3} unless withdrawn, such techmeal ofler shall be open o public mspection subjeet 1o
any continuing prohtbition on the disclosure ol conlidential data in accordance with
Mississippi Code Annotated §§25-61-92 and 79-23-1;

{¢) unpriced technicad offers of bidders who are not awarded the contract shall not be open (o
public inspection unless the Agency Tlead determines in writing that public inspection of
such offers is essential to assure confidence in the inteprity of the procurement process;
provided, however, that the provisions of Subsection 3-202.20.2(b) of this section shall
apply with respect to the possible disclosure of trade sccrcts and proprictary data.

The provisions of this section regarding disclosure and nondiselosure are subject to the
provisions of the Mississipgm Pubhe Records Act, Mississippt Code Annotated §25-61-1, ef.

Ney.

Note: The obligation to keep data confidential is not intended to create any liahility that
waould not otherwise exist under State low.
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3-202.21 Mistakes During Multi-Step Sealed Bidding

Mistakes may be corrected or bids may be withdrawn during Phase One at any time. During
Phasc T'wo, mistakes may be corrected or withdrawal permitied in accordance with Section 3-
202.12 (Mistakes in Bids).

3203 COMPETITIVE SEALED PROPOSALS
3-203.01 General Provisions

(a) Conditions for Use; When, under regulations approved by the PSCRI3, the Agency Head
determines that the use of compelitive sealed bidding is cither not practicable or nat
advantagcous to the State, a contract may be entered into by competitive sealed proposals.

(b) Request for Proposal: Proposals shall be sohicited through a Request for Proposal,

(¢) Public Notice: Adcquate public notice of the Request for Proposal shall be given in the
same mannet as provided in Section 3-202.01 (¢) and 3-202.06 (Competitive Sealed
Bidding, Public Notice).

(d) Receipt of Proposals: Proposals shatl be opened so as 1o avoid disclosure of contents to
compeling olferors during the process of nepotiation. The agency shall prepare and keep a
Register of Proposals which shall be open for public inspection aller contract award. The
Register of Proposals shalt indicate the name of all vendors submitting proposals.

(¢) Evaluation Factors: The Request for Proposal shall state the relative importance ol price
and other cvaluation factors in terms ol important, very important, and critical.

() Discussions with Responsible Offerors and Revisions to Proposal: 1 provided in the
Request for Proposal and as set forth in these regulations, discussions may be conducted
with responsible offerors who submit proposals determined (o be reasonably susceptible to
being selected for award. ‘The discussions shall be for the purpose of clarification to assure
full understanding of, and responsiveness to, the solicitation requirements. in conducting
discussions, there shall be no disclosure of any information derived [rom competing offers.
Offerors should be accorded fair and equal treatment with respect o any opportunity for
discussion, Revision ol proposals may be permitted after submissions and prior to award
for the purpose of obtaining best and final offers.

(2) Award: Award shall be made to the responsible offeror whose proposal is determined in
writing to be the most advantageous to the Siate {aking into consideration price and the
cvaluation factors set forth in the Request for Proposal. No other factors or criteria shall be
used in the evaluation,

PRCIE Rules and Regutations Manual Page 35 Effective Dale 2/13/2014



3-203.02 Application

‘The provisions of this seclion apply to every procurement of personal or professional services
made by competitive sealed proposals.

3-203.03 Conditions for Use of Competitive Sealed Proposals
3-203.03.1 “Practicable” Distinguished from “Advantageous”

As used in Scetion 3-203.01 (Compelitive Scated Proposals, Conditions for Use), the words
“practicable™ and “advantageous” are o be given ordinary dictionary meanings:

(1) practicable mecans what may be accomplished or pat into practical application; and,

(b) advantageous mecans a judgmental assessment of what is in the State’s best inlerest.
Compelitive scaled bidding may be practicable but not neecssarily advantageous; thal is,
nol in the State’s best interest.

3-203.03.2 General Discussion

If competitive sealed bidding is not practicable, competitive sealed proposals should be used.
If competitive sealed bidding is practicable, it must then be determined whether competitive
scaled bidding is advantageous. If competitive sealed bidding 1s determined not to be
advantapcous, competitive sealed proposals should be used.

3-203.03.2.1 Flexibility vs, Finality
(1) Flexibility:  The key element in determining advantapcousness is (he meed (or
Nexibility vs. the need for finality. The competitive scaled proposals method differs

[rom competitive scaled bidding in that competitive scaled proposals:

1) permit discussions with competing offerors and changes in their proposals including
price; and,

b

allow comparaiive judgmental cvalvations 10 be made when sclecting among
acceptable proposals for award of the contract.

(b

L

Iinality:  Another important dilference between compelitive sealed proposals and
competitive sealed bidding is (he [inality of initial offers. Under competitive scaled
proposals, alterations in the nalure of a proposal and in prices may be made after
proposals are opened. Such changes are not allowed under competitive sealed bidding
(except (o the extent allowed in the first phase ol mulii-step scaled bidding). Therefore,
unless it is anticipated that a contract can be awarded solely on the basis of information
submitted by bidders at the time of opening, competilive sealed bidding is neither
practicable nor advantageous.
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3-203.03.2.2 Evaluation Factors

Another consideration concerns the type of evaluations needed after offers are received.
Where evaluation factors involve the relalive abilities of offerors to perform, including
degrees ol technical or professional cxperience or expertise, usc ol competitive sealed
proposals is the appropriate procurement method, Additionally, use of competitive scaled
proposals is appropriate where the type of need to be satisfied involves weighing artistic
and aesthetic values o the cxtent that price is a secondary consideration. Finally, where the
types of services 1o be performed may require the use of comparative judgmental
cvaluations (o evaluate them adequately, use of competitive sealed proposals is the
appropriate method.

3-203.03.3 When Competitive Scaled Bidding is Not Practicable

Competitive sealed bidding is not practicable unicss the nature of the procurement permits
award to a low bidder who agrees by its bid to perform without condition or reservation in
accordance with the purchase deseription, delivery or performance schedule, and all other
terms and conditions of the Invitation for Bid. Factors to be considered in determining
whether competitive scaled bidding is or 1s not practicable include:

(&) whether the contract needs to be other than a (ixed-price type;

(b) whether oral or written discussions may need 1o be conducted with offcrors concerning
technical and price aspeets of their proposal;

(¢} whether offerors may nced 1o be afforded the opportunily 1o revise their proposal
including price;

(d) whether award may need o be basced upon a comparative evaluation as staled in the
Request for Proposal ol differing price, quality, and contractual faclors m order to
determine the most advantageous ollering to the State (quality factors include (echntcal
and peeformance capability and the content ol the technical proposal); and,

(¢) whether the primary consideration in determiming award may not be price.

3-203.03.4 When Competitive Seated Bidding is Not Advantageous

A determination rmay he made to use competitive sealed proposals 1010 is determined that it is
not advantageous o the State, cven though practicable, to use competitive scaled bidding,
Lactors to he considered i determining whether competitive sealed bidding is not

advantapcous include:

(«) il prior procurcments indicale that competitive scaled proposals may result in more
henelicial contracts for the State; and,
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{h) whether the factors listed in Subscctions 3-203.03.3 (b) through 3-203.03.3 (d) of this
section are destrable in conducling a procurcment rather than necessary; it they are, then
such factors may be used Lo support a determination that competitive sealed hidding 13
not advantageous,

Note: The following is offered as an example of circumstances when formal compelitive
sealed bidding is “practicable’” but not “advaniageous.

It could be “practicable” to invite competitive sealed bids on a functional
specification prepared by the State for services thut are highly specialized such as
producing job classifications; however, the comtract award would likely better serve
the Sterte s interest if it were made on the hasis of the most advaniageous proposal
rather than the fowest responsive and responsible hidder. For thiy reason, it would
not e “advantageous” to the State fo loke compelitive sealed bids; that s, the
State’s specification could conceivably resull in an accepluble product, bul another
could have been oblained more economically and in a form that would beiter serve
the needs of the State. Competitive sealed proposals would also afford the
opportunity to discuss design characteristics with the offerors as the discussions
proceeded.

3-203.03.5 Determinations te be Made Before Competilive Sealed Proposals May Be
Utilized

Before a contract may be entered inlo by competilive scaled proposals, the Agency Head
shall make the following determinations:

(1} that competitive scaled bidding ts either not practicable or not advantageous to the State;
(b} that the ageney docs not have the personnel or resources Lo perform (he scrviees required
under the proposcd contract, or that the services can be perlormed more cconomicably by

someone other than state personnel;

(¢) the nature of the relationship to be cstablished between the using agency and the
contractor of the proposed contract; and,

(d) that the using agency has developed and fully intends to implement a writlen plan for
utilizing such services which will be ncluded in the contractual statement of work,

3-203.04 Content of the Request for Proposal
3-203.04.1 Preparation of the Request for Proposal
The Request [or Proposal shall be prepared in accordance with Section 3-202.03 (Conditions

for Use of Competitive Sealed Proposals) regarding Invitation for Bid provided that it shall
also include:
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(2) a slalement that discussions may be conducted with offerors who submit proposals
determined 1o be reasonably susceplible of being selected for award, bul that proposals
may be accepted without such discussions; and,

(h) a statement of when and how price should be submitted.

3-203.04.2 Form of the Request for Proposal

‘The Request for Proposal shall be in the form specified by the Procurement Officer and
contain at least the following information:

(a) type of sorvices required;

(b) a description of the work involved;

{¢) an estimate of when and for how Teng the scrvices will be roquired;

(d) the type ol conlract o be used;

(e) a date by which proposals [or the performance ol the services shall be submitted,

() a statement that the proposals shall be in writing;

() a statement that offerors may designate those portions of the proposals which contain
trade scerets or other proprictary data which may remain confidential in accordance with
Mississippi Code Annotated §§25-61-9 and 79-23-1;

(h) a statement of minimum information that the proposal shall contain, including:

(1) the name of the olTeror, the location of the ofTeror’s principal place of business and, if
dilTerent, the place of perlommance ol the proposed contract;

(2) the age ol the ofleror’s business and average number ol employees over a previous
period of time, as specilied in the Request for Proposal;

(3) the abilities, qualifications, and experience of all persons who would be assigned Lo
provide the required services;

{4) a listing of other contracts under which scrvices similar in scope, size, or discipline to
the required services were performed or undertaken within a previous period of time,

as specified in the Request (or Proposal; and,

(5) a plan wiving as much details as 1y practical explaning how the services will be
perlormed,
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(i) the factors to be used in the evaluation and sclection process and their relative
importance. (See Appendix B (or sample Request [or Proposal.)

3-203.05 Proposal Preparation Time

Proposal Preparation time shall be sct to provide offerors a reasonable time 1o prepare their
proposals.

3-203.06 Form of Proposal

The manner in which proposals arc to be submitted, including any forms o be used, may be
included as part of the Reguest for Proposal.

3-203.07 Public Notice

Public notice shall be given by distributing the Request for Proposal in the same manmer
provided for distributing an Invitation [or Bid under Scetion 3-202.06 (Public Notice).

3-203.08 Pre-Proposal Conferenecs

Pre-Proposal conferences may be conducled n accordance with Scetion 3-202.07 (Pre-I3id
Conforences). Any such conference should be held prior to subrmission ol initial proposals.

3-203.09 Amendments to Requests for Proposals

Amendments o Requests for Proposals may be made in accordance with Section 3-202.08
(Amendments to Invitations for Bids) prior to submission of proposals, Afler submission of
proposals, amendments may be made In accordance with Section 3-202,19.2 (Procedure lor
Phase-One of Multi-Step Sealed Bidding, Amendments to the Invitation for 13id).

3-203.10 Modification or Withdrawal of Proposals

Proposals may be modified or withdrawn prior (o the established duc date in accordance with
section 3-202.9 (Pre-Opening Modification or Withdrawal ol Bids). For the purposes of this
scetion and Scetion 3-203.11 (Late Proposals, Tate Withdrawals, and Late Modifications)
below, the established duc date is efther the time and date announced for receipt of proposals or
reecipt of modifications to proposals; if any, or if discussions have begun, i 15 the time and
date by which best and final offers must be submitted, (provided that only offerors who
submitled timely proposals may submit best and final offers).

3-203.1) Late I'roposals, Late Withdrawals, and Late Modilications
Any proposal, withdrawal, or modification reccived alter the established due date is late. See
Scction 3-203.10 (Modification or Withdrawal ol Proposals) {or the definition of “cstablished

due date.™ Any proposal, withdrawal or modification not received at the place designated for
receipl of proposals is latc. Latc proposals, withdrawals, or modifications may only be

PSCRE Luales and Regulations Maal Page 10 Bffective Date 2/1 32014



considered in accordance with Scction 3-202.10 (Late Bids, Late Withdrawals, and Late
Madifications).

3-203.12 Receeipt and Registration of Proposals

Proposals shall not be opened publicly but shall be opened in the presence of lwo or more
agency oflicials. Proposals and maodifications shall be dale-stamped or time/date-stamped upon
receipl and held in a secure place until the established due date.

Afler the date established lor receipt of proposals, a Register of Proposals shall be prepared by
the Procurement Officer which shall inchude for all proposals:

{a) the name of each offeror,
{b) the number of modifications received, if any; and,
{¢) a description sufficicnt to identify the scrvice offered.
‘the Register of Proposals shall be open to public inspeetion only afier award of the contract.
Proposals and modifications shall be shown only to personnel having a fegitimate interest in
thom.

3-203.12.1 Requests for Nondisclosure of Data

I the offeror selecled [or award has requested in writing the nondisclosure of trade secrels
and other proprietary data so identified, the Procurement Officer shall examine the request in
the proposal to determing its validity prior to entering negotiations. If the parties do not agree
as to the disclosure of data in the contract, the Apcency Llead shall inform the offeror in
writing what portion of the proposal will be disclosed and that unless the offeror withdraws
the proposal, the proposal will be so disclosed.

3-203.13 Evaluation of Proposals
3-203.13.1 Evaluation Factors in the Request for Proposal

The Request [or Proposal shall stale all of the evaluation lactors, meluding price, and their
relalive importunce.

3-203.13.2 Evaluation

The evaluation shall be based on the cvaluation factors set forth in the Request for Proposal.
Numerical rating svstems may be uscd but arc not required. lactors not specificd in the
Request for Proposal shall not be considered. The lollowing factors shall be listed and shall
be considered in conducting the evaluation. The relative importance ol these and other
fuctors will vary according to the Lype of services being procured, The mintimum [actors are:

PSCRE Rudes and Repulations Manual Page 11 lilTective Date 2/13/2014



(a} the plan for perfomung the requiced services;
(1) ability to perform the services as reflected by technical training and cducation, general
expericnee, specific experience in providing the required services, and the qualifications

and abilitics of personnel proposed (o be assipned to perform the services,

(¢) the personnel, cquipment, and facilities to perform the services currently available or
demonsiraied (o be made available at the thme of contracting;

(d) a record ol past performance of similar work; and,
{¢) price,
3-203.13.3 Classifying Proposals

lior the purpose ol conducting discussions under Section 3-203.14 (Proposal Discussions
with Individual Offerors) below, propesals shall be mitally be classificd as:

(a) acceptable;
(b) potentially acceptable (that is, reasonable susceptible of being madc acceptable); or,
(¢} unacceptable.
Offerors whose proposals are unacceptable shall be sent written notilication promptly. The
notification should state their proposal was deemed unacceptable and should include a
specific reason or reasons for it being declared unacceptable.

3-203.14 Proposal Discussions with Individual Offerors
3-203.14.1 “Offerors” Defined
For the purposes of Seciion 3-203.01(f) (Competitive Sealed Proposals, Discussion with
Responsible Offerors and Revisions to Proposals) and this section, the term “offerors™
includes only those businesses submitling proposals that are acceptable or potentially
acceplable. The term does not include businesses which submitted unaceeptable proposals.
3-203.14.2 Purposes of Discussions
Discussions may be held to:
(a) promote understanding of the State’s requirements and the offeror’s proposals;
(b) facilitate arriving at a contract thal will be most advantageous o the State taking mto

comsideration price and the other evajuation factors sct forth in the Request for Proposal;
and,
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(¢) determme in greater detail such offeror’s qualifications.
3-203.14.3 Conduct of Discussions

Offerors shall be accorded [air and cqual treatment with respect Lo any opportanity for
discussions and revisions ol proposals. The Procurcment Officer should establish procedures
and schedules for conducting discussions. If, during discussions, there is a need lor any
substantial clarification of or change in the Request for Proposal, the Request [or Proposal
shall be amended to incorporate such clarilication or change. Auction technigues (revealing
onc offcror’s price to another) and/or disclosure of any information derived from competing
proposals arc prohibited. Any substantial oral clarification of a proposal shall be reduced to
writing by the offeror. The Procurement (HTicer shall keep a record of the date, place, and
purposc of mectings and those atlending and place same in the ageney’s procurement lile.

3-203.14.4 Best and Final Offers

It allowed by the Request for Proposal and il necessary for proper evaluation, the
Procurement Officer shalf establish a common date and Gime for the submission of best and
[inal offers. Best and final offers shall be submitted only once; provided, however, the
Agency Head may make a written determination that it is n the Stale’s best interest 1o
conduci additional discussions or change the State’s requirements and require another
submission ol best and {inal offers. Otherwise, no discussion of or changes in the best and
final offers shalt be allowed prior to award. Offerors shall also be informed that if they do not
submit a notice ol withdrawal or another best and final offer, their immediate previous offer
will be construed as their best und final offer.

3-203.15 Mistakes in Proposals
3-203.15.1 Modification or Withdrawal of P'roposals

Proposals may be modificd or withdrawn as provided in Section 3-203.10 (Modification or
Withdrawal ol Proposals).

3-203.15.2 Confirmation of Proposal

When the Procurement Olfficer knows or has reason to conclude belore award that a mistake
has been made in « proposal, such officer should request the offeror (o confirm that the
proposal is correct. T{ the olferor alleges mistake, the proposal may be corrected if the
conditions set forth in Subsection 3-203.15.3 through 3-203.15.5 below are met.

3-203.15.3 Mistakes Discovered after Reccipt of Proposals but Before Award

This subsection scts forth procedures to be applied in four sttuations in which mistakes m
proposals are discovered afler reccipt of proposals but before award:
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(1) During Discussions, Prior to Best and Final Offers: Once discussions are commenced
with any ofTeror or after best and final offers are requesled, any offeror may freely correct
any mistake by modifying or withdrawing the proposal unil the time and date set for
receipt of best and (inal ollers;

(by Minor Informalitics: Minor informalitics, unless otherwise corrected by an offeror as
provided in this section, shall be treated as they are vnder competitive sealed bidding. Sce
Scction 3-202.12.4 (a) (Mistakes in Bids, Mistakes Discovered After Opening Bul Before
Award);

(¢) Correction of Mistakes; Tf discussions arc not held or if the best and final offers upon
which award will be made have been reccived, mistakes may be comrected and the
intended correct offer congidered only il

(1) the mistake and the intended correct offer arc clearly evident on the face of the
proposal; or,

(2) the mistake is not clearly evident on the [ace of the proposal, but the offeror submits
prool ol cvidentiary value which clearly and convincingly demonstrates both the
existence of a mistake and the intended correct ofter, and such correction would not
be contrary to the fair and cqual treatment of other offerors.

(d) Withdrawal of Proposals: If discussions are not held or il the best and final offers upon
which award will be made have been reccived, the offeror may be permitted to withdraw

the proposal if:

(1) the mistake is clearly evident on the face of the proposal and the mtended corrcct
offer is not;

(2} the offeror submits proof of evidentiary valuc which clearly and convinemgly
dernonsirates that & mistake was made but does not demonstrate the intended correct
allTer; or,

(3) the olleror submits proof of cvidentiary value which clearly and convincingly
demonstraies the intended correct offer but to allow correction would be contrary to
the fair and equal treatment of the other offerors.

3-203.15.4 Mistakes Discovered After Award

Mistakes shall not be corrected aller award of the contract cxcept when the Agency Head
inds it would be uneonscionable nol 1o allow the mistake to be corrected.,

3-203.15.5 Determinations Required

When a proposal is comrected or withdrawn, or correction or withdrawal is denicd under
Subscetions 3-203.15.3 (b), (¢), (d), or 3-203.15.4, a written determination shall be prepared
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and maintained in the agency procurement {ile showing that reliel was granted or demed in
accordance with these repulations, The Agency Head shall prepare the determination, except
under Subscction 3-203.15.3(b), the determination may be prepared by the Procurement
Officer,

3-203.16 Award

The Procurement OlTicer shall make a writlen determination showing the basis on which the
award was [ound (o be most advantageous to the State based on the (actors set forth in the
Request [or Proposal.

3-203.17 Publicizing Awards

Writlen notice ol award shall he sent 1o the success(ul olleror. Notice ol award shall be made
available o all participating ofterors and the pubbic.

3-204 SMALL PURCHASES
Any procurcment not execeding $100,000 may be made in accordance with smatl purchase
procedures provided herein. Procurcment requirements shall neither be artifically divided nor

shall the extent of the service required be underestimaled so as to constitute a small purchasc
under this section.

3-204.01 Application
- This section applies to procurements for personal service of $100,000 or less. |

3-204.02 Authority to Make Small Purchases - -
3-204.02.1 Amount
The Purchasing Agency may use this Regulation if the procurement for scrviecs is to be
FHO0000 or less, 15 these methods are not used, the other methods of source sclection
provided m Section 3-201 (Mcthods of Source Selection) shall apply.
3-204.02.2 Available from Onc Source Only
TIf the service is available from only one source, the sole-source procurement method sel forth
in Section 3-205 (Sele-Source Procurement) of these regulations shall be used unless the
procurciment is a small purchase as specified in Subsection 3-204.04 of this section.,
3-204.02.3 Division of Requirements
Procurcment spectheattons shall not be artifieially divided to avend using the other source

selection methods set [orth m Section 3-201 (Methods of Source Selection). Generally, there
should only be one contract within an agency per vendor lor 4 particular service Lype.
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3-204.03 Small Purchases of Services Greater than $30,000, Not Fxeceding $100,000
3-204,03.1 Procedure
Tnsofar as it is practical [or small purchascs of scrvices preater than $30,000 und not
exceeding $100,000, no less than three sources shall be solieited to submit written responses
that are recorded and placed in the procurcment file. Written responses must be either signed,
on letterhead, or otherwise identifiable to be valid. Written responses shall, at a minimum,
contain the following information:
(a) a statement of price;
(b} terms of the agreement,;
(¢) description of services offered by the contractor Lo the agency; and,
{(d) name, address and telephone number of the offeror.
If this mcthod is used, award shall be made 1o the business ollering the lowest and best bid or
proposal. In the cvent three written responses are not obtained, the agency shall include a
memo to the procurement file explaining why this was not accomplished.

3-204.03.2 Records

The names of the entilies sulnmitting quolations and the date and amount of each qunmlum
shall be Iec.,mdad and maintamed as a public record.

3-204. 04 Small Purchases of $50,000 or Less .. ° - . . . " . .

The Ageney Head shall adopt operational procedures [or making small purchases of $50,000 or
lcss, Such opcrational procedures shall provide for obtaning adeguate and rcasonable
competition and for making records to properly accounl for funds and Lo acilitate auditing of
the Purchasing Apeney. No approval by the PSCRR is required [or these purchases,

3208 SOLE-SOURCE PROCUREMENT

A contract may be awarded for contracts withoul competitton when the Ageney Head determines
in writing that there is only one source for the requived service.

3-205.01 Application

The provisions herein apply (© all sole-gource procurcments unless emergency condittons exist
as defined in Section 3-206 (Emergency Procurcments),
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3-205,02 Conditions for Use of Sole-Source Procurement

Sole-source procurement is not permissible valess a requircment is available rom only a single
supplier. The delermination as to whether a procurement shall be made as a sole-source shall
be made and approved by the Agency Head. Such determination and the basis therefor shall be
in writing. ‘'the Agency TTead may specily the application of such determipation and the
duration of its effectiveness. Tn cases ol reasonable doubt, competition shall be solicited. Any
request by an agency that a procurement be restricted to one potential contractor shall he
accompanicd by an explanation as to why no other will be suitable or acceptable to meet the
need.

3-205.03 Negotiation in Sole-Source Procurement

The Agency Head shall conduct negotiations, as appropriate, as to price, delivery, and terms. If

the contract amount is greater than $100,000, the contracts must still be forwarded to the

PSCRB for approval prior to any services being rendered.
3-206 EMERGENCY PROCUREMENTS
Notwithstanding any other provision of these Regulations, the Agency cad may make or
authorize others to make emergency procurements under emergency conditions as defined in
hese regulations, provided that such emergency procurements shall be made with such
compelition as 15 practicable under the circumstances, A writlen determination signed by the
Agency Head of the basis for the emerpency and for the selection of the particular contractor
shall be included in the contract fife.

3-206.01 Application

‘I'he provisions berein apply to every procurement made under emergency conditions that will
not permit other source setection methods (o be used.

3-206.02 Definition of Emergency Conditions

The torm “emergency™ shall mean any circumsiances:

() causcd by firc, flood, explosion, storm, earthquake, epidemic, viot, Insurrection; or,
(b) caused by un inherent defeet duc to defective construction; or;

(¢) when the immediale preservation of order or public health is necessary by reason of
unforeseen emergency; or,

(dy when the restoration of a condition of uselulness of any public building, equipment, road or
bridec appears advisable; or,
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(¢} in the case of a public utility when there is a [ailure ol any machine or other things uscd
and useful in the generation, production or distribuiion ol cleetricity, water or natural gas or
in the transportation or treatment of sewage; or,

(f) when the delay incident to oblaining competitive bids could cuuse adverse impact upon the
governing authority or agency, ils employces or its citizens.

See Miss, Code Annotated §31-7-1 (0).

3-206.03 Scopc of Emergeney Procurement

Emergency procurement shall be limited 1o those services neeessary Lo meet the cmergencey.
3-206.04 Authority to Make Emergency I'rocurements

Any statc agency may make emergency procurements when an emergency condition ariscs and
the need cannot be met through normal procurement mcthods; provided, approval by the
Agenev 1lead shall be oblained prior to the procurement. The contract should be forwarded to
the PSCRDB within 10 days of cxceution for SPATRS processing, if the conlract amount is
greater than $100,000,

3-206.05 Source Selection Methods

3-206.05.1 General

The procurement procedure used: shall be sclected to cnsure that the required services are . .

procured in me o mu.t the einer ;benq, Tul wﬂh such compeu’tmn a4% 18 am‘ucablrw

‘%-2(16 05.2 After Umuccuwlul (“ﬂmpetltlvc Hcalul Bu]dmu '

Competitive, sealed hidding is unsuccessful when bids reecived pursuant (o an Tnvitation for
Bid arc unreasonable, noncompetitive, or the low bid exceeds available funds as certificd by
(he appropriate fiscal oflicer, and time or other cireumstances will nol permit the
resolicitation of competitive sealed bids, If emergency conditions exist after an unsuccessiul
alternpd 1o use competitive sealed bidding, an emergency procurement may be made.

3-206.06 Determination of Emergency Procurement
The Procurement (MTicer shall make a writlen determination stating the basis of an cmergency
procurement and for the sclection of the particular contractor. Such determination shall be
included in the contract justification.

3-207 PREAPPROVED VENDOR LISTS

Mississippi Code Annotaicd §25-9-120 autharizes the PSCRD to, “establish a preapproved list of

providers of various personal and professional services (or set prices with which stale agencies
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may contract without bidding or prior approval from the board.” The PSCRB at its discrction
may cxercise its authority and cstablish prcapproved vendor hsts for use by entities under
PSCRLD purview. The preapproved vendor lists shall be posted on the PSCRB tab of the MSPB
webpage at: - http://www.msph.ms.gov. Usce of the preapproved vendor lists is optional and is
nat vequired,

3-207.01 Procedure

The ageney should locate the preapproved vendor list [or the scleeted service in the region
where the service is to be provided, The agency s encouraged, but not required, to contact the
lowest bidder first. Once a vendor is selected, the agency and the vendor should finalive the
negotiable (crms and prepare a contract. The agency may use a form contract for the selecled
service drafted by the PSCRD and posted on the website. Use of the PSCRD form contract is
stricly optional, bul preferred. The agency may submit a conlract it preparcs as long as the
contract adhercs to the required terms and conditions as stated 1 the PSCRDB form contract.
Any additional terms or change in non-negotiable terms, such as {he scope of services, may
result in rejection ol the contract.

3-207.02 Contract Approval

The apency should submit an unsigned contract along with a SPATTRS report and any other
required correspondence in the E-system.  The PSCRD staff will review the contract for
compliance and will notify the agency i the contract mcets the requirements lor a staff
approval, If the requirements are not met, the contract may require Board approval or it may be
rejected and the agency will need to complele a procurcment for the services, The agency
should submit the executed (signed) approved contract in the PSCRI Li- systun wnhm ten (I()) L
business days of rucupt Df notice that the L(mlle 14 Ltppmvud : -

1300 CANCEITATION” OF INVITATIONS FOR BIDS OR’ REQUESTS FOR
PROPOSALS

An Invitation for Bid, a Request for Proposal, or other solicitation may be canceled, or any or all
bids or proposals may be rejected in whole or in parl as may be speeified in the solicitation,
when it 1% 1in the best interest of the State, The reasoms shall be made part of the contract file.

3-301.01 Scope of this Regulation

The provisions herein shall govern the cancellation of any solicitations whether issucd by the
State under compelilive scaled bidding, competitive sealed proposals or any other source
sclection method, and the rejection of bids or proposals in whole or in part.

3-301.02 Policy

Solicitations should only be issued when there s a valid procurcment need uniess the
solicitation states that it is for informational purposes only. Preparing and distribuling a
solicitation requires the exponditure of time and funds. Businesses and other entitics likewise
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neur expense in cxamining and responding to solicitations, Accordingly, although ssuance of
a solicitation does not compel award of a contract, a solicitation is 1o be canceled only whon
there are compelling reasons (0 belicve that the cancellation of the soliciation is in the Stale’s
best inferesl.

3-301.03 Cancellation of Solicitation — Notice

Lach solicitation issued by the State shall declare thal the solicitation may be canceled as
provided herein.

3-301.04 Cancellation of Solicitation; Rejection of All Bids or Proposals

3-301.04.1 Prior to Opening

(a} As uscd in this section, “opening” means the date set {or opemng ol bids, rcecipt of
unpriced technical offers in multi-step sealed bidding, or receipt of proposals in
competitive scaled proposals.

(b) Prior Lo opening, a solicitation may be canceled in whole or in part when the Agency
Head determines in writing that such action is in the State’s best inleresl for reasons
mchuding, but not himited to:

(1) the agency no longer requires the services,

(2) the agency no longer can reasonably expect 1o fund the procurement; or,

(3) proposed amendments 1o the solcitation would be of such magnitude that a new
solicitation is desirable. A S ' ‘

(¢) When a solicitation is canceled prior to opening, notice of cancellation shall be sent to all
businesscs solicited.

(d) The notice ol cancellation shall:
(1} identily the solicitation;
(2) briefly explain the reason {for cancellation; and,

(3) where appropriste, explain that an opporlunity will be given to compete on any
resolicitation or any future procurement of similar services,

3-301.04.2 After Opening-Prior to Award
(1) Aller opernng but prior io award, all bids or proposals may be rejected in whole or m part

when the Agency Head determines in wriling that such action is in the State’s bet inferest
for reasons including, but noi limited to:
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(1) the services being procured are no longer required;
(23 ambiguous or otherwise inadequate specifications were part of the solicitation;

{3) the soliotation did not provide for consideration of all factors of significance to the
buying enlity;

(4} prices exceed available funds and it would not be appropriate to adjust quantitics to
come within available or otherwise acceplable Mids or proposals received arc at
clearly unreasonable prices; or,

(5) there is reason to believe that the ids or proposals may not have been independently
arrived al in open competilion, may have been collusive, or may have been submitted

in bad (aith.

{b) A nolice of rejection should be sent to all businesses that submitted bids or proposals, and
it shall conform (o Section 3-301.04.1 (d),

3-301.04.3 After Opening ~ After Award

After opening and after award, but prior to signing a contract, an award may be canceled
when the Ageney Head determines in writing that such action is in the State’s best interest
for reasons including, but not limited to:

{a) available funding (or the contractual scrviec has been discontinued;

(15) eredible evidence has been presented that {he procurement was tainted; or,

(¢) the solicitation document allows the agency’s statéd reason lor cancellation,

3-301.04.4 Documentation

'The reasons for cancetlation or rejection shall be made a part of the agency’s procurement
file and shall be available for public inspection,

3-301.05 Rejection of Individual Bids or Proposals
3-301.05.1 General
This section applies to rejections of individual ds or proposals i whole or in patt.
3-301.05.2 Notice in Solicitation

Lach solicitation issucd by the Statc shall provide that any bid or proposal may be rgjecled in
wholc or in part when in the best interest of the State.
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3-301.05.3 Reasons for Rejection

(2) Bids. As uscd in this section, “bid” means any oller providing pricing submitted in
competitive scaled bidding or in the second phase ol multi-siep scaled bidding, and
includes submissions veder Scetion 3-204 (Small Purchases), i no changes in offers are
allowed aller submission. Reasons for rejecting a bid include but are nothnuted o

(1) the business that submitted the bid is non-responsible as determined under Section 3-
40'1.06 (Written Determination of Non-responsibility Required) of this chapter,

(2) the bid is non-responsive; that is, it docs not conform in all material respects o the
Tnvilation for Bid, see Scction 3-202.13.2 (Bid Lvaluation and Award, Responsibility
and Responsivenicss) of this chapter; or,

(3) the supply or service item ollered in the bid is unaceeptable by reason of its alure (©
meel the requirements of the speeifications or permissible alternates or other
acceptabilily eriteria set (orth v the Invitation for Bid. See Section 3-202. 13.2 (Bad
Evaluation and Award, Product Acceptability).

(b) Proposals. As used in this seclion, “proposal” means any offer submitted in response 1o
aly solicitation for a proposal, including an olfer under Scetion 3-204 (Small Purchases),
except a bid as defined in Section 3-301.05.3 (o). Unless the solicitation states otherwise,
proposals nced not be unconditionally accepted withoul alleration or corrcetion, and the
staled requirements may be revised or clarified aller proposals are submitted. ‘this
Nexibility must be considered in determining whether reasons exist or rejecting all or
any part of a proposal. Reasons. for rejecting proposals include bul are not lmited to:

(1) the business - that submitied the:proposal is imn-rc:sponsible as_determined tmder
Section 3-401 (Responsibility of Bidders and Offerors);

(2) the proposal ultimately (that 1s, aficr any opportunity has passed for altering or
clarifying the proposal) [ails o meel the unnounced requirements of the State in some
matertal respect; or,

(3) the proposed price is clearly unreasonable.

3-301.05.4 Notice of Rejection

Vendors thal have submitted bids or proposals which are rejected shall be prompily notified
of the rejection und the reasons therefor.

3-301.06 “All or None™ Bids or Proposals
Only when provided by the solicitation may a bid or proposal Iimit aceeplance to the cntire bid

or proposal offering: otherwisc, such bids or proposals shall be deemed (o be non-responsive.
T the hid or proposal is properly go limited, the apency shall not reject part of such bid or
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proposal and award on the remainder. “All or none™ bids shall not be requested unless 1t s

determined that a multiple number of bidders can provide pricing on all items requested. 11 the

“all or none” requiremnent limits the bidding to the point that only a single responsive nd 15

received, the PSCRB will not approve the request wnless ample justification is presented.

3-301.07 Disposition of Bids or I'roposals

When bids or proposals are rejected, or a solieitalion canceled afier bids or proposals are

received, the bids or proposals which have been opened shall be retained in the agency’s

procurement file, or if unopened, retiwmed Lo the bidders or ollerors.

3-401 RESPONSIBILITY OF BIDDERS AND OFEERORS

3-404.01 General Provisions

(1} Determination of Non-responsibility: A written determination of non-responsihility of a
bidder or offeror shall be made. The unrcasonable failure of a bidder or offeror to promptly
supply information in commection with an inquiry with respect to responsibility may be
grounds for a determination of non-responsibility with respeet to such bidder or offeror,

(b} Right of Nondisclosure: Information [umished by a Wmdder or offeror pursuant to this
scetion shall not be disclosed outside of the ollice of the purchasing ageney if so requested
by the bidder or offeror, except as might be required by Mississippi Code Annotated §25-
6l-1, el seq.

- 3-401.02 Application
A determination of responsibility or non-responsibility shall be made ag provided herein.
3-401.03 Standards of Responsibility
3-401.03.1 Standards

liactors to be considered in determining whether the standard of responsibility has been met
include whether a prospective contractor has:

(a} available the appropriate financial, material, equipment, facility, and persommel resourecs
and expertisc, or the ability to abtain them, necessary to indicate ils capability to meet all
comtractual requirenients;

(h) a satisfactory record ol performance;

(¢) a salisfactory record oimtegrily;

(d) qualificd lepally to contract with the State; and,
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(¢) supplied «ll nccessary  information in comnection  with the inquiry conceming
responsibility.

3-401.03.2 Iaformation Pertaining to Responsibility

The prospective contractor shall supply information fequested by the Procurcment Officer
concerning the responsibility of such contractor. 1f the contractor fails (o supply the requested
information, the Procurement Qificer shall basc the determination of responsibalily upon any
available information or may find the prospective contractor non-responsible 10 such failure is
unreasonable.

3-401.04 Ability to Meel Standards

The prospective contractor may demonstrale (he availability of necessary (inancing,
equipment, [acilitics, expertise, and personnel by submitling upon request:

(a) evidence that such contractor possess such necessary ilems;
(b) acceptable plans o subcontract for such necessary items; or,

(c) a documented commitment from or cxplicit arrangement with, a satisfactory source (o
provide the necessary 1lems.

3-401.05 Duty Concerning Responsibility

Belore awarding a contract, the Procurement, ()[lu,u muqt be satmhed tlml the ]._'Jlu‘-;l‘)bbtl\f"‘
contractor 18 1b'%}“.l()llSlbiC '

3-401.06 erttm T)Ltt‘l mumtmn of Non- rcspunsxb:htv Ruluuul

If a bidder or olferor who otherwise would have been awarded a contract is found non-
responsible, a wrillen determination of non-responsibility setting forth the basis of the finding
shall be prepared by the Agency Head. A copy of the determiation shall be sent promptly (o
the non-responsible hidder or offeror. ‘the final determinaiion shall be made part of the
ageney’s procurement file.

3-402 PREQUALIFICATION OF SUPPLIERS

Prospective suppliers may be prequalificd for particular types ol services. Solicitation mailing
lists of potential contractors shall include but shall not be limited o such pregualificd suppliers.
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3-402.01 Prequalification
3-402.01.1 (seneral Provision

Prospeetive contractors may be prequalified for bidder lists, bul distribution of the
solicitation shall not be limited 1o prequalificd contractors, nor may a prospeetive ¢ontractor
he denied award of a contract simply because such contractor was not prequalified. The fact
that a prospective cantractor has been prequalificd docs not necessarily represent a finding of
responsibility. '

3-403 COST OR PRICING DATA

3-403.1 General Provision

(1) Contractor Certification: A contractor shall when requested by the buying entity, except
as provided in Subsection 3 of this section, submit cost or pricing data and shall certily
that, to the best of its knowledge and belict, the cost or pricing data submiited is accurale,
complete, and current as of a mutually determined specified dale.

(h) Price Adjustment: Any contract, change order, or contract modification undet which a
gomtractor certificate is required shall contain a provision that the price lo the State,
including profit or fee, shall be adjusied to exclude any significant sums by which the State
finds that such pricc was increased because the contractor-furnished cost or pricing data

was inaccurale, incomplete, or not current as of the date agreed upon between the partics.

.. (¢} Cost.or Pricing Data Not.Required:. The requirements ol this scction need not be applicd -
to contracts: ' S . i

(1" whicre the contract price is Based on adequate price compétition;
(2) whoere the contract price is based on established market prices;
(3) where contract prices are set by law or regulations, or,

(4) where it is determined by the Agency Head in writing that the requiremcnts of this
seclion may be watved and the reasons for such waiver are stated in writing.

(d) When it is determined that an offeror or bidder should provide cost or pricing data Lo justify
a bid or proposal, this regulation may be used as a guideline for such nepotiation,

3-403.02 Reguirement for Cost or Pricing Data
The pricing policies which are applicable 1o contracts of any Lype and any price adjustments

there-under when cost or pricing data are required to be submitted are set forth hercin, The
provisions herein requiring submission of cost or pricing data do not apply 10 a contract tet by
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compelitive sealed bidding (including multi-step bidding) except as may be provided heren
helow. Cost or pricing data may be requited n support of a proposal when:

(a) any contract expeeted to exeeed $100,000 1s to be awarded by competitive sealed proposals
or by sole-sowrce procurcment;

(b} an cmergency procurement is made in excess of $100,000, but such data may be submitted
after contract award; or,

(c) the Procurement Officer makes a written determination that the circumstances warrant
required submission of cost or pricing data; provided, however, that cost or pricing data
shall not be required where the contract award is made pursuant to competilive sealed
bidding.

3-403.03 Meaning of Terms “Adequate Price Competition,” “Wstablished Market Prices,”
and “Prices Set by Law or Regulation”
The terms “adequate price competition,” “cstablished market prices,” and “priecs sct by law or
regufation” shall be construed in accordance with the following defimuons:

(a) Adequate Price Competition; Price competition cxists if compelitive sealed proposals are
soliciled and at Tcast two responsible olTerors independently compete (or the contract to be
awarded (o the responsible offeror submitting the lowest cvaluated price and mecting the
requirements of the solicitation. If the foregoing conditions arc met, price competition shall
be presumed Lo be “adequate” unless the Procurement Officer d‘.,tcrmmea in writing that
such competition is not aduquatu

a7 AR

{b) hfehbllshed M.i.rkct Prices: “Established Market Price™ is a-current pricg, established in
the usual and ordin: ary course of trade between buyers und scllers, which can be
subsiantiated from sources which arc independent of the contraclor and may be an
indication of the reasonableness ol price. If, despite the existence ol an cstablished market
price, and after consultation with the prospective contractors, the Procurcmcnt Officer
considers that such price is not reasonable, cost ot pricing data may be requested.

(¢) Prices Set by Law or Regulation: The price of a service is set by law or regulation if a
governmental body established the price thut the offeror or contractor may charge the State
Elﬂd O".ht‘,]' CUSLOTCTS.

3-403.04 Submission of Cost or Pricing Data and Certification

3-403.04.1 Time and Manner
When cost or pricing data arve required, they shall be submitted (o the Procurement Officer

prior 1o beginning price negotiations at the time and in the manner preseribed by the
Procurement. Ollicer. When the Procurement Officer requires the offeror or contractor to
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submil cost or pricing data in support of any proposal, such data shall either be actually
submitted or specifically identificd in writing.

3-403.04.2 Obligation to Keep Data Current

The offeror or contractor is required to keep such submission current until the negotiations
arc concluded or, if applicable, until the contract is expired.

3-403.04.3 Time for Certification

The ofteror or contractor shall certify as soon as practicable after agreement is reached on
price that the cost or pricing data submitted is aceurate, complete, and cwrent as of a
mutually delermined date prior to reaching agreement. Certification shall be made using the
certificate sel forth in Scction 3-403.05 below.

3-403.04.4 Refusal to Submit Data

A refusal by the offeror to supply the required data shall be referred to the Agency Head,
whose duly shall be to determine in writing whether to disqualify the noncomplying ollevor,
to defer award pending (urther investipation, or o enter inio the contract. A refusal by a
contractor to submit the required data to support a price adjustment shall be referred 1o the
Agency Ilead who shall determine in writing whether 1o further investigate the price
adjustment, to disallow any price adjustment, or to set the amount of the price adjustment.

3-403.05 Certificate of Current Cost or Pricing Data
3- 403.0‘5 1 Fnrm of (’erllilcﬂte

When cost or pl 1un}:, dntn 11111.‘:.‘( bL uﬂl]hed a certificate mb%’[’mtmllv as set !m lh 1')L]UW ‘-,llall
be included in the ageney’s contract file along with any award documentation required under
these regulations. The offeror or contractor shall be required to submit the cextificale as soon
as practicable alter agreement is reached on the contract price or adjustment.

CERTIFICATE QF CURRENT COST QR PRICING DATA

This is to certifv that, (o the best of my knowledge and belicf, cost or pricing data as defined
in Section 3-101.01 of the Mississippi Personal Service Confract Procurement Regulations
submitted, either actually or by specific identification in writing (see Section 3-4013.04) to the
Procurement Officer in supporl of ... ® iy accwrate, complete, and current as of (date)
(monih) (year)* ... ...

This certification includes the cost or pricing dutu supporting any advance qgreement(s)
between the offeror and the State of Mississippi which are pari of the proposal,

Firm
Netne
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Title
Date of Execution¥#*

- (End of Certificate) «w-

Describe the proposal, quotation, request for price adjustment or other submission
mvolved, giving appropriate identifying number (e.g., RFP No. I3

#% The elfective date shall be a mutually determined date prior 1o hut as close to the date
when price negotiations were concluded and the contract price was agreed Lo as possible.
The responsibility of the offeror or contractor s not limited by the personal knowicdge of
the olleror’s or contractor’s ncpotiator if the offeror or contractor had mlormation
reasonably available at the time of agreement, showing that the negotialed price is not
hased om accurate, complete, and current data,

#¥%This date should be as soon after the datc when the price negotiations were concluded
and Lhe conlract price was agreed to as practical.

3-403.05.2 Representation as to Aceuracy of Cost or Pricing Data
Although the certificale periams lo cost or pricing data, it is not to be construed as a
representation as to the accuracy of the offeror’s or contracior’s judgment on the estimaled
portion of future costs or projeclions, Tt does constilute a representation as to the accuracy of
the data upon which the offeror’s or contractor’s judgment 1s based. A Certificate of Current
Cost or Pricing Data shall not substitute for examination and analysis ol the offeror’s or
contractor’s proposal. ' ' ' :
3-403.05.3 Inclusion of Nc;ficc and Contract Clause
Whenever it is anlicipated thal a Certificate of Current Cost or Pricing Data may be required,
notice of this requirement shall be ineluded in the solicitation. If such a certificate is required,
the contract shall include a clause giving the State a contract right to a reduction m the price
as provided in Section 3-403.06 (Delective Cost or Pricing Data).

3-403.05.4 Exercise of Option

The excrcise of an option at the price established in the inthal negotiation in which certified
cost or pricing data was used does not require recertification or further submission of data.

3-403.06 Defective Cost or Pricing Data
3-403.06.) Overstated Cost or Pricing Data

If certified cost or pricing data ts subsequently [ound to have been inaccurate, incomplete, or
noncurrent as of the date stated in the certificale, the State 1s entitled to an adjustment of the
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comtract price, including profit or fee, to exclude any sipnificant sum by which the price was
increased because of the delective data.

Judpmental errors made in good [aith coneerning the cstimated portions of future costs or
projections do not constitule defective data. 11 1s presumed thal overstated costs or pricing
data increascd the contract price in the amount ol the deleet plus related overhead and profit
or fee, therefore, unless there 1s a ¢lear indication that the defeetive data was not used or
relicd upon, the price should be reduced in such amount. In establishing that the defective
data cavsed an increase in the contract price, the Procurement Officer 1s not expected to
reconstruet the nepotiation by speculating as 1o whal would have been the mental attitudes of
the negotiating partics if the correct data had been submitted al the tme of agreement on
price.

3-403.06.2 Offscetting Understated Cost or Pricing Data
Tn determining the amount of a downward adjustment, the contractor shadl be entitled o an
ollselling adjustment {or any understated cost or pricing data submitled in support of price
negotiations (or the same pricing action up to the amount of the State’s claim (or overstated
cosl or pricing data ansing out of the same pricing action.
3-403.06.3 Disputc
If the contractor and the Procurement Olficer cannot agree as to the cxistence of defective
cost or pricing data or amount ol adjustiment due to defcctive cost or pricing data, the
Procurcement Officer shall set an amount n accordance with Subscctions 3-403.06.1 and 3-
403.06.2. .
3-403.07 Prige Analysis Techniques
Price analysis 15 used to determine if a price is reasonable and acceplable. 1t involves an
evaluation ol the prices [or the same or similar items or services. Dxamples of price analysis
criteria include but wre not limited o:
(a} price submission ol prospective idders or offers in the current procurement;
(b) prior price quotations and conlracl prices charged by the bidder, offeror, or contractor;
(¢) prices published in catalogs or price lists;
(d) prices available on the open market; and,

(2) in-house estimales of cost.

In making such analysis, consideration must be given to any differing terms and conditions.
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3-403.08 Cost Analysis Technigues

Cosl analysis includes the appropriate verihication of cost or pricing data, and the use of this
data 1o evaluate:

(a) specific elements of costs,

(b) the necessity for certain costs;

(¢) the reasonablencss of amounts estimated for the necessary costs;

(d) the reasonableness of allowances for contingencies;

(¢) the basis used for allocation of indirect costs;

() the appropriatencss of allocations of particular indirect costs to the proposed contract; and,
{g) the reasonableness of the total cost or price.

3-403.09 Kvaluations of Cost or Pricing Data

Fvaluations of cost or pricing dats should include comparisons of costs and prices of an
offeror’s cost estimates with those ol other oflerors and any independent Mississippi price and
cost estimates, They shall also include consideration ol whether such costs arc reasonablc and
allowable.

o '3-5()1..T\-KP-EB‘“‘ OF (T('):NTRA(‘_‘.;I"S ;

- 3-5:0‘1.‘()'1" Séolpe (;)f R;zgul..a.ﬁmll

This regulation section containg deseriplions of types of contracts and limitations as to when
they should be utilized by the Stale in ils procurements.

subjcet to the limitations of this section, any type of contracl which will promole the best
interests of the State may be used. A cost reimbursement contract may be used only when a
determination is made in writing that such contract is to be less costly o the Shale than any
other type of contract or that it is impracticable to obtain the services required except under
such a contract.

3-501.02 Cost-I'lus-a-Iercentage-of-Clost Contracting

A cost-plus-a-percentage-of-cost contract s one in which, prior w0 beginning the work, the
parties agree that the fee will be a predetermined percentage of the iotal cost of the work.
‘Thereby, the more the contractor spends, the greater ts (ee and the contractor’s incentive may,
thercfore, be to incur cost at the expense of the State and not to economize. Agencies are urged
to avord the use ol cost-plus-a-percentage-of-cost contracts.
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3-501.03 Policy Regarding Selection of Contract T'ypes
3-501.03.1 General

The selection ol an appropriate contract type depends on factors such as the nature of the
services (0 he procured, the uncertaintics which may be involved in contract performance,
and the exient to which the State or the contractor is to assume the risk ol the cost of
performance ol the contract. Contract types differ in degree of responsihility assumed by the
contractor,

'The objective when selecting a contract type 15 to obtain the best value in needed services m

the time required and al the lowesl cosl or price 1o the State. In order to achieve this

objective, the Procurement Oflicer, before choosing a contract type, should review lhose

clements of the procurement which directly alleet the cost, time, risk and profit incenlive

bearing on the performance.

Among, the factors to be considered n selecting any type of contract arc:

(@) the type and complexity of services being procured;

() the difficulty of estimating performance costs such as the inability of the State to develop
definitive specifications, to identify the risks to the contracior inherent in the naturc of the
worle o be performed, or otherwise to establish clearly the requirements ol the contract;

(¢) the admimisiralive costs 1o both partics;

(d) the degree to which the Stafe must provide technical coordination during the performance
- -of the confract; ' L : : : S

(c} the cffect of the choice of the type of contract on the amount of competition to be
cxpected;

(1) the stability of material or commuodity market prices or wage levels;

() the urgeney of the requirement; and,

(M) the length ol contract performance.

Note: It is self-defeating for the State to select a type of contract that would pluce an

unreasonable economic risk on the coniracior, since such action may (end (o
Jeopardize satisfuctory perfovmance of the contract.
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3-501.03.2 Usc of Contract Types Not Herein Described

The provisions ol Section 3-501 deseribe and define the principal contract types. Any other
type of contract may be used provided the Ageney Head and the PSCRI determine that such
use is in the State’s best interest.

3-501.04 Types of Fixed-Price Contracts
3-5(1.04.1 General

A fixed-price contract places responsibility on the contractor for the performance of the
scrvice 1n accordance with the contract lerms al a price thal may be firm or may be subject 1o
contractually specified adjustments. The fixed-price contract 1s appropriate for use when the
extent and tvpe of work necessary to meet requirements can be reasonably specified and the
cost can be rcasonably estimated. A fixed-price type of contract 18 the only type of contract
that can be used in competitive sealed bidding.

Note: Fixed-price contracts are preferved for use in procurements and should be used
whenever possible; however, when risks are unknown or not readily measurable in
terms of costs, the use of such contracts can resull in inflated prices and inadequate
compelition, poor performance, disputes, claims when performance proves difficul,
oF excessive profits when anticipaled contingencies do not oceur,

3-501.04.2 Firm Fixed-I’rice Contract
- A firmy fixed-price contract.proyides a price that is not. subject to adjustment, because. of
variations in the contradtor’s cost of performing the work specified ifi'the contract, Tt should
be used whenever prices which are fair and reasonable to the Stalc can be-cstablished.at the
outsel. Bases upoh which firm fixed prices may be established include:

(1) adequale price competition for the contract;

(b) comparison ol prices in similar prior procurements in which prices were fair and
regsonable;

(¢) establishment of realistic costs of performance by utilizing available cost or pricing data
and identifying uncertainties i contract performance; or,

() usc of other adeguate means to establish a firm price.
3-501.04.3 Fixed-Price Contract with Price Adjustment
(a) A fixed-price contract with price adjustment provides [or variation in the contract price

under special conditions defined in the contract. An adjustment would he implied i the
authority for change orders as would be applicable to construction contracts.
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(1) Tf the contract permits unilateral action by the contractor to bring about the condition
under which a pricc inercase may oceur, the contract shalf reserve to the State the rnght to
reject the price nercase and terminate withoul cost the future performance ol the
contract, The contract shall also require that notice of any such price increase shall be
piven within such time prior to its cffective date as is speciticd in the contract,

3-501.05 Definite Quantity and Tndefinite Quantity Contracts
3-501.05.1 Definite Quantity

A definite quantity contract is a [ixed-price contract that provides [or delivery of a specified
quaritity of serviees either at specified times or when ordered.

3-501.05.2 Indefinite Quantity

An indefinite quantity contracl is a contract for an indefinite amownt ol serviees to be
[urnished at specified times, or as ordered, thal establishes unit prices ol « fixed-price type.
Generally an approximate quantity or the best information available as to quanlity is stated in
the solicitation. The contract may provide a minimum quantity the State is obligated to
procure and may also provide for a maximum quantity provision that Hmils the State’s
obligation 1o procure

3-501.05.3 Requirements Contracls

A requirements contract is an indefinite quantity contract for services that obligates the State
o order all the actual requirements of desiphated agencies dmmh a specilied period of time.
The ohh}:atmn to order the Slale’s acfual roquirements is limited only by provisions of
Mississippi Code Annotated §31-7-12.(1). For the protection of the Stale. and the contractor;
requirements contracts shall include the following;

(1) A provision which requires the Stale and any other users named in the solicitation to
order (heir actual requirements ol the services covered; however, the State may reserve in
the solicitation and in the resulting comiract the right to take bids separately i a parlicular
quantily requircment ariscs which exceeds the Stale’s normal requirements or an amount
specified in the contract.

(b) 'T'wo exemplions [rom ordering under the contract occur when:

(1) the Agency TTead approves a finding that the supply or service available under the
contract will not meet a nonrecurring, special need of the buying entity; and,

(2) services are performed incidental to the State’s own programs, such as industrics of
correclional institutions that can satis(y the need.
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3-502 MULTI-TERM CONTRACTS
(a) Specified Period

Unless otherwise provided by law, a contract (or sevrvices may be entered into for a period ol
time not to exceed lfour (4) years with an option to renew {or one vear, provided the lerm
of the contract and conditions of renewal or extension, 11 any, are included in the solicitation
and funds are available for the first fiscal period at the tme of contracting. Payment and
performance obligations lor succeeding fiscal period shall be subject to the availability and
appropriation of funds.

(b) Determination ’rior to Use

Prior to the wilivaiion ol a multi-tcrm contract, it shall be determined i writing by the
agency:

(1) that estimated requirements cover the period of the contraet and are reasonably firm and
continuing; and,

(2) that such a contract will serve the best intercsts of the State of Mississippi by encouraging
cifeetive competition or otherwise promaoting cconomics in State procurement.

3-502.01 Multi-Term Contracts — General

A multi-term contracl is appropriate when it is in the best interest of the State to obtain
_auninterrupled services extending over more than one hiscal peripd, where the performance of

such’ services involves high start-up costs, or wheré a changeover ol scrvice contractors
., involvés high phase-in/phase~out costs.during a transition perjod.

Speeial production refers o production for contract performance which requives alteration of
the contractor’s facilities or operations involving high start-up costs, The contraciual obligation
of both parties in each fiscal period succeeding the first is subject 1o the appropriation and
availability of funds therefor. The comtract shall provide that in the event thal funds arc not
available for any succeeding fiscal period, the remainder of such contract shall he canceled.

3-502.02 Conditions {or Use of Multi-1L'erm Contracts

A multi-tertn contract may be used when it 1s determined in wniting by the Procurement Ofticer
that:

(a) The furnishing oMong-term services are required to meet needs of the State; and,
(b) A multi-term contract will serve the best interests of the Stale by encouraging cffective

competition or otherwise promoting economics in State procurement. The following factors
arc among, those relevant to such a determimation:
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(1) firms which are not willing or able to compete because of high starl-up costs or capital
arc assured of recouping such costs during the period of contract performance;

(2) Tower production costs because of farger quantity or scrvice requirements and
substantial continuity of production or performance over a longer period of thime can he

expected to result in lower unit prices;

(3) stabilization of the contractor’s work force over a longer period of time may promote
economy und consistent quality; or,

(4) the cost and burden of contract solicitation, award, and administration of the
procurement may be reduced.

3-502.03 Multi-LTerm Contract Procedure
3-502.03.1 Solicitation
'T'he solicitation shall state:
(a) the amount of services required [or the proposed contract period,

(1) that a unit price shall be given for each service, and that such unit prices shall be the same
throughout the contract;

(¢} that the multi-term contract will be canceled il [unds are not appropriated or otherwise
made available 1o the support eantinuation .ol perfinmance in .any fiscal period
succeeding the first; however, this does not afféct eithér the %mu, § mz,ht or the
contractor’s rights undu any tunlulatu}n Cl;mse n ﬂle (..(mll act; : :

(d) that the Procurement Officer must notify the contractor on a timely basis that the funds
are or are not available (or the continuation of the contract for each succecding fiseal
period; and,

{(¢) that a multi-tcrm contract may be awarded and how award will be determined.

3-502.03.2 Award

Award shall be made as stated in the solicilation and permitied under the source selection
method utihzed.

3-502.03.3 Cancellation
(a) “Cancellation,” as used in muli-term contracting, means the cancellation of the total
requirements or the remaining portion ol the contract because funds were not

appropriated (or otherwise made available. The contract [or the fiseal period shall not be
canceled. Cancellation results when the Procurement Olficer:
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{1 notifics the contractor of non-availability of funds for contract perflormance for any
(iscal period subscquent to the first; or,

(2) exercises o cunccllation provision of the original contract,

(b} These provisions on cancetlation of multi-term contracts do not limit the rights of the
State or the contractor under any termination clause of the contract if the contract is
terminated pursuant o thal clause rather than canecled as provided in this subsection. Tla
contract is canceled for lack of [unding, all obligations duc the contractor for the period
during which funding was available shall be paid. Canccllation for reasons of non-
avallability of funding relieves the purchaser of all contractual oblipations for any
contract period subsequent to the date of cancellation. No contract shall be canceled for
lack of funds during a fiscal year period when [unds were allocated for such contract.

3-502.03.4 Conilract Clause

‘The following clause, or one substantially similar, shall be used by the Purchasing Agency in
multi-term contractual aprecments:

Availability of Funds

Tt iy expressly understood and agreed that the obligation of the [agency] to proceed under
this agreement is conditioned upon the appropriation of funds by the Mississippi State
Legislature and the veceipl of state andfor federal funds. If the funds anticipated for the
continuing fulfillment of the agreement are, af any time, not forthcoming or insyfficiend,
-either through the failure of - the. Sederval - government to provide )‘unds or of the Stale of .
Mississippi to appropriate funds or the dzsmmmucmc ¢ or malerial alteration of the program
. under 'which funds were: provided or if funds are not otherwise available to the state, the.
Jagency] shall-have the right upon fen (10) working deays written notice 1o the contractor, to
terminate this agreement without damage, penally, cost or expenses to the siate of any kind
whatsoever.  The effective date of termination shall he as specified in the nolice of
ferninalion.

Note:  Multi-term contracts, as set jorth in this section, showld be interpreted (o mean a
confract having effective dates spanning appropriation periods two or more fiscal
years and would obligate the agency to purchase a specified quantity of services
over that peviod.

3-503 MULTIPLE SOURCE CONTRACTING
3-503.01 Incremental Award
3-503.01.1 General
An incremental award 1s an award of portions of a delinile quantity requircment to more than

one contractor. Lach portion is for a definite quantity and sum of the portions is the total
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delinite quantity required. An incremental award may be used only when awards 10 more
than one bidder or offeror for different amounts of the same ilem are neeessary o obtain the
total quantity or the required delivery,

3-503.01.2 Intent to Tlse

I an incremental award 15 anticipated prior to 1ssuing a solicitation, the State shall reserve the
right 10 make such an award and the criteria for award shall be stated in the solicitation.

3-503.01.3 Determination Reguired

The Procurement OlTicer shall make a written determination setting forth the reasons for the
meremental award, which shall be made 4 part of the agency’s procurcment file.

3-503.02 Multiple Award
3-503.02.1 General

A multiple award is an award of an indefinite quantity contract for scrvices 10 more than onc
hidder or offeror when the State is oblipated to order all of ils actual requirements for the
specified services from those contractors. The obligalion to order the Stale’s actual
requirements is limited by Missigsippi Code Annolated §735-2-306.

3-503.02.2 Lamitations on Use

A mulhplu awmd may be made when an award Lo-twag or more bidders or'offerors for similar
services 18 necessdry (or adequate dc—:hvely Anvm uluple awards shall be made in decordance

~ with the provisions of Section 3-202 (Competitive Sealed Bids), 3-203 (Competitive Sealed .
Proposals), Section 3-204 (Small Purchases), and Section 3-206 (Lmergency Procurcmicnts),
as applicable. Multiple awards shall not be made when a single award will mect the State’s
needs without sacrifice of economy or service. Awards shall not be made for the purpose of
dividing the business, making available product or supplicr sclection to allow {or user
preference unrelated to utility or economy, or avoiding the resolution of tie ids. Any such
awards shall be limited to the lcast number of supplicrs necessary to meet the vahid
requirements of usinp agencics,

3-503.02.3 Contract and Solicitation Provisions
All cligible users of the contract shall be numed in the solicitation, and it shall be mandatory
that the actual requirements of such users thal can be met under the contract be obtained in

accordance with the contract, provided, that:

(a) the State shall reserve the right to take bids separately if a particular quantity requircment
arises which cxeeceds its normal requirement or an amount specitied in the conlract;
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{(h) the State shall reserve the right to take bids separately i the Agency Tlead approves a
(inding that the supply or scrviee available under the contract will nol meet a
nonrecurring special need of the ageney; and,

(¢) the contract may allow the State to procure services performed, incidental to the State’s
owin programs, such as indusiries of correctional institutions, when such scrvices satisfy
the need.

3-503.02.4 Intent of Use

If a multiplc award is anticipated prior (o issuing a soboilation, the State shall reserve the
righit to make such an award, and the criteria for award shall be stated 1 the solicitation.

3-503.02.5 Determination Required

The Procurement Officer shall make a written determination setling forth the reasons for a
mulitiple award, which shall be made a part of the agency’s procurement [ile.

Naote:  Within these regulations, contract arrangements which establish more thun one
source of service are either multiple or progressive award contracts, Compelitive
sealed hidding iy the convenlional procurement method for establishing such
contracls, although competitive sealed proposals, small purchase procedures, and
CMErgency _]?r‘m:mm'rm'm'.' mey he used i appropricte as determined in qecordance
with Section 3-203, Section 3-204, or Section 3-200, respectively.

C3-601. RI(:HT T() INSPECT FACILITY

~The State may, at. H::d‘:()l‘lgll'ﬂt! imes, ingpeet the place of business, of a contractor or «my

subcontractor which is related (o the performance of any contract awarded or to be awarded by
the State.
3-601.01 Inspection of FFacility or Site

Circumstances under which the State may perform inspections include, bul are not limited to,
inspections of contractor’s site in order to determine:

() whether the standaeds set forth in Section 3-401.03 (Standards of Responsiality) have been
met or are capable of being met; and,

(b)) 1 the contract1s being performed in accordance with its terms.
3-601.02 Access to Place of Business
‘The State may enter a contractor’s or subcontractor’s place of business to:

(2) mmspect serviees for aceeptance by the State pursuant to the terms ol a contract;
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(1) audit cost or pricing data or audit the books and records of any contractor or subcontractor
pursuant to Scetion 3-602 (Right to Audit Records) of these Regulations; and,

{¢) investigale in conncetion with an action to debar or suspend a person (rom consideration
for award of coniracts pursuant to Section 5-101 (Authority to Debay or Suspend).

3-601.03 Inspection and Testing ol Services
3-601.03.1 Solicitation and Cuntractual Provisions

Mississippi contracts may provide that the State may inspect scrvices at the contractor’s or
subcontractor’s facility and performy the tests to determine whether they conform to
solicitation requirements or, afler award, to contract requircments and are, therefore,
aceeptable. Such inspections and {ests shall be conducted in accordance with the terms ol the
solicitation and contract.

3-601.04 Conduct of Inspections
3-601.04.1 Inspectlors

Tnspections or tests shall be performed so as not to unduly delay the work of the contractor or
subcontractor, ‘The presence or absence ol an inspector shall not relieve the contractor or
subcontractor [rom any requirements ol the contract.

3-601. 04 2 Lﬂcatmn

'Wha,n an mapeuum 18 mada, in thc phcc., of huxmeaa of a mnh actor or qubmntmc,lm such
... contractor or. subcontractor - shall provide without ~charge . all, rpaSomblc fdulltlﬂh and
assistance for the safety und convenicnee of the person performing the inspection or testing.

3-001.04.3 Time

Inspection or testing of services performed at the place of business ol any contractor or
subconiracior shall be performed al reasonable times.

3-602 RIGIIT TO AUDIT RECORDS
(2) Audit of Cost or Pricing Data

The State may, at rcasonable times and places, audit the books and records of any person
who has submitted cost or pricing data pursuant (o Scetion 3-403 (Cost or Pricing Data) to
the extent that such books and records relate 10 such cost or pricing data. Any person who
receives a contract, change order, or contract modilication for which cost or pricing data is
required, shall maintain such books and records that relaie to such cost or pricing data for
three vears from the date of final payment under the contract, unless a shorter period is
otherwise authorized in writing.
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(b) Contract Audit
‘The State shall be entitted (o audit the books and records of a contractor or any subcontractor
under any nepotiated contract or subcontract to the extent that such books and records related
o the performance of such contract or subcontract. Such books and rccords shall be
maintained by the contractor lor a period of three years from the dale of final payment under
the prime contract and by subcontractor for a period of three yeurs (rom the date of final
payment under the subcontract, unless a shorter period is otherwise authorized in writing.

3-602.01 Statutory Authority to Audit

Pursuant to Mississippi Code Annotated §25-9-120, the PSCRI3 may request the State Auditor
to conduct performance audit on any personal or professional service contract.

3-602.02 Auditors; Audil Reports

Audits requested under this subpart shall be performed by the State Auditor’s Oflice. Such
audit reporls shall be made available to the parly audited upon request,

3-602.03 Cost or I'ricing Data Audil
3-602.03.1 (zeneral

The PSCRD may require an audit of cost or pricing data that has been submitted under
Seetion 3-403 (Cost or Pricing Data).

" 3-602.03.2 Conditions i'orém’Ali(iit '

An audit should be required, in vespect to the confractor, prospective contractor,
subcontractor, or prospective subcontractor, when there is:

(a) a question as o the adequacy of accounting policies or cost systems;
(b) a substantial change in the methods or levels of operation,

(c) previous unfavorable expericnee indicating doubtful reliability of estimating, accounting,
or purchasing methods;

(d) a lack of cost experience due 1o the procurcment of a new supply or scrvice; of,
() ather cvidence that an audit is in the Stale’s best interests as determined by the PSCRD.
Note:  Subject to final determination by the Stute Auditor, the report should contain the

Jollowing in respect o the contractor, prospective contractor, subcontrucior, or
prospective subcontraclor:
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(@) a description of the orivinal propoesal and all submissions of cost or pricing
derta;

(h) an explanation of the basis and the method used In preparing the proposal,

() a statement identifving any cost or pricing data not submitted but examined hy
the auditor which has a significant effect on the proposed cost or price;

() a deseription of any deficiency in the cosi ov pricing data submitted and an
explanation of its effect on the proposal;

() a statement summarizing those major points where theve iy o disagreement as (o
the cost or pricing data submitted, and

(f) a statement identifying any information obtained from other sources.
3-602.04 Contract Audit
3-602.04.1 Contract Audited
Under the authority of Mississippt Code Annotated §25-9-120, any contract for profcssional
or personal services may be audiled when auditing would be appropriale to assure
salislactory performance.

3-602.04.2 Conditions for an Audit

The requirement of a contract audit may be warranted when a question ariscs in connection
Cwithe o0 0 g ‘ : .-

(a) the financial condition, mtegrity, and reliability of the contractor or subcontractor;
(b) any prior audit experience;
(¢) the adequacy of the contractor’s or subcontractor’s accounting system;

(d) the number or nature of invoices or reimbursement vouchers submitted by the contractor
or subcontractor for payment;

(2} the use of lederal assistance funds;
(f) the fluctuation of market prices affecting the contract;

() contract performance or measurement of deliverables; or,
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(h) any other situation in which the PSCRD finds that such an audit is neeessary for the
protection of the State’s interest, including random audits lo ensure compliance with
these regulations.

The scope of the audit may be limited by the PRCRB.

Note: The scope of the report will depend on the scope of the audit ordered; however, the
report should contain specific reference fo the lerms of the contract o which the
audited data refated and a statement of the degree to which the euditor helieves the
andited dalo evidences complianee with those ferms.

3-602.05 Retention of Books and Records

3-602.05.1 Relating to Cost and Pricing Data

Any contractor who receives a contract, change order, or contract modification for which

cost or pricing data is required under Scetion 3-403 (Cost or Pricing Data) shall maintain

such books and records that relute (o such cost or pricing dala (or three years from the date ol

finat payment under the contracl.

3-602,05.2 Relating Lo State Contracts

Books and records that relate to a State contract, incfuding subcontracis, other than a firm
fixed-price contract, shall be maintaived:

(&) by a contraclor, for three years from the dale ol final payment under the-prime conlraet; .
. afl d, . . . N . -
© (b)Y by a subcontractor, for three years from the date of {inal payment under the subcontract.

3-701 FINALITY OF DETERMINATIONS

‘The determinations required by the following sections are [inal and conclusive unless they are
clearly crroncous, arbitvary, capricious, or contrary (0 law:

(1) Section 3-202 () (Competitive Scaled Bidding, Correction or Withdrawal of Bids,
Cancellation of Awards);

{(h) Section 3-203 (a) (Competitive Sealed Proposals, Conditions for Use)
(¢) Section 3-203 {g) (Competitive Sealed Proposals, Award),
(d) Section 3-205 (Solc-Source Procurement);

(¢) Section 3-206 {Emergency Procurcments);
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(1) Section 3-401 (a) (Responsibility of Bidders und Offcrors, Determination of Non-
responsibilily);

(o) Section 3-403 (¢ ) (Cost or Pricing Data, Cost or Pricing Dula Not Required);
(h) Section 3-501 (Types ol Contracts); and

(1) scetion 3-503 (b) (Mutii-Term Contracts, Determinations Prior o Use).
3-702 REPORTING OF ANTIL-COMPETITIVE PRACTICES

When, for any reason collusion or other anti-competilive praclices arc suspected among any
hidders or ollTerors, a notice of the relevant facts shall be transmitted to the Attorney General.

3-702.01 Anti-Competitive Practices

L'or the purposes of this scetion, an anti-competitive practice is a practice amonp bidders or
offcrors which reduces or climinates competition or restrains rade. An anti-competitive
practice can result Irom an agreement or understanding among competitors 1o restrain trade
such as submitting collusive bids or proposals, or result from illicit business actions which
have the cffect of restraining trade, such as controlling the resale price ol products or an
improper collective refusal to hid. Indications of suspected anti-competitive praclices include,
but arc not limited to, identical bids or proposals, rotated low bids or proposals, sharing of the
business, “tic-in” sales, resale price maintenance, and group boycotts.

Nm‘e Bidders and -offcrors are prohibiled by lederal and Mississippi-law - (Migs. Code
Amnotated §7521515) from collectively responding to a solicitation in a manner that
controls, directly or indircctly the price’of a supply, service, or construetion item sought.
This' prohibition may extend to such actions eahﬂﬂhhlng any of ‘the following:
minimum or maximum prices; uniform list prices; umiform credit terms; uniform
discounts; umiform costs and mark-ups; uniform trade-in allowances; specified price
differentials hetween varying orades of the same product, price ranges, price scales or
price calculation formulas; and, minimum fee schedules.

3-702.02 Independent Price Determination

Every solicitation shall provide that by submitting a bid or offer, the bidder or olferor certifics
that the price submitted was independently arrived at without collusion. The agency may
require the signing of a separate form which certifics that the price in the bid or olfer was
arrived al independently.

3-702.03 Detection of Anti-Competitive Practices

[n order to assist in ascertaining whether or not an apti-competitive practice may have occurred
or may be occurting, the Procurement Officer should be alert and sensitive 1o conditions of the
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market place and will often find it neccssary to study past procurements including, as
appropriate, the following:

(1) A study ol the lidding history ol a commodity or service over a period of time sufficient to
determine uny sigmlicant ndding pallems or changes;

(b} A review of similar Mississipm contracl awards over 4 period of time; and,

(¢} Consultation with outside sources of mlormation, such as hidders or oflerors who have
competed for similar Mississippl businesses i the past but who are no lomger competing
for such business,

3-702.04 ldentical Bidding and Price Fixing

The term “identical bidding”™ means the submission by bidders or offerors of the same total
price or the same price on a particular ling item. The submission of identical bids may or may
not signify the existence of collusion.

In secking to determine whether collusion has taken place, the Procurement Officer should
vicw the identical bids against present and past pricing policies of the bidders or offerors, the
structure of the industry involved including comparisons of price, and the nature of the service,

3-702,05 Other Anti-Competitive Practices
3-702.05.1 General

The practices which are described in Subsection 3-702.05.2 thnugﬁ Section 3-702.05.6 and
- which the Procurement Officer suspects. might'be anti-competitive shall be reporied-lo. the
PSCRI. - ' e ' '

3-702.05.2 Rotated Low Bids or Proposals

Rotated {ow bids or proposals result where all bidders or offerors participating in the
collusive scheme submit bids and by agrcement alternate being the lowest bidder or offeror,
To aid in determining whether rotation may be occurring, the Procurcment Officer must
review past similar procurements in which the same bidders or offcrors have participated.

3-702.05.3 Sharing of the Business

Sharing of the business oceurs where potential bidders or offerors allocale business among
themselves based on the customers or territory invalved, Thus, a Procurement Officer nmght
discover that a potential bidder or offeror is not participating in a Mississippi procurement
because a particular Mississippl apency or a particular territory has not been allocated to such
bidder or offeror.
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3-702.05.4 “Tie-in” sales

“|'lc-in” sales are thosc in which @ bidder or offeror altempls Lo sell one supply or scrviee
only upon the condition that the Procurement Officer purchase another particular suppty or
serviee.

3-702.05.5 Group Boycott

A group boyeoll results [rom an apreement between competitors not to deal with another
compelitor or nol o participate in, for instance, a Mississippl procurement until the
boyeolting compelitors’ conditions are met by the boveotted competitor or the Stule, The
boveott ol a compelitor by other competitors may have an effect on the market structure or
price ol a service needed by the State.

Note: Protecting the principles of competition in public procurement is a difficult and oflen
complex fask. A program of communication and cooperation between procurement
and legal offices, institulionalized (o the extent feasible, is essential in combating
anti-compeliiive praciices.

3-703 RETENTION OF PROCUREMENT RECORDS

ATl procurement records shall be retained and disposed of in accordanee with records retention
guidelines and schedules by the Department of Archives and History.
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CHAPTER 4 - CONTRACT ADMINISTRATION

4-101 MODTFTCATTION AND TERMINATION OF CONTRACTS FOR SERVICES
The fullowing contract clawses are available for use n personal service contracts at the diserction
ol the purchasing Agency Head. Tn addition to these clauses, see Appendices 12, E, F, and G for
other clauses.
4-101-01 Stop Work Order Clause: Use of clausc
The clause set forth in subsection 4-101,01.2 of this section is authorized (or wse i any hixed-
price contract under which work stoppage may be required for reasons such as advancements
in the stale of the art, production modifications, engineering changes, or realignment ol
programs.
4-101.01.1 Use of Orders
(a} Decause stop work orders may result in increasced costs by reason of standby costs, such
orders shall be issued only with prior approval of the Apencey bead. Generally, use of a
stop work order will be limited to situations in which it is advisable to suspend work
pending a decision to procced by the State, and a supplemental agreement providing for
such suspension is not feasible. A stop work order may not be used in licu of the issuance
ol a termination notice after a decision Lo ferminate has been made.
. (b) Stop work orders shall not exceed 90 consecutive days and shall inglude; as appropriaie:

(1} @ clear description of the work w.be suspended; .

(2) instructions as to the issuance of further orders by the contractor for materal or
SEIVICES;

(3) putdance as to action to be taken on subcontracts; and,
(4) other instructions and suggestions to the contractor for minimizing costs,

Promptly after issuance, stop work orders shall be discussed with the contractor and
should be modified, 1 necessary, i the light of such discussions.

() Ax xoon as feastble aller o stop work order 18 1ssued;
{1} the contract will be terminated; ox,

(2} the stop work order will be canceled or cxtended in writing beyvond the period
specificd in the order.
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In any evenl, action must be taken before the specified stop work pertod expires. If an
extension of the stop work order is nceessary, it must be evidenced by a supplemental
agreement. Any cancellation ol a stop work crder shall be subject 1o the same Agencey Head
approval as was required lor the 1ssuance of the order.

4-101.01.2 Stop Work Order Clause
STOP WORK ORDER

(1) Order to Stop Work. The Procurement Officer of the [State], may, by written order 10 the
coniractor al any tme, and without nolice (o any surely, reguire the contractar to stop all
or any parl of the work called for by this contract. This order shall be for a specified
period not exceeding 90 days after the orvder is delivered 1o the contractor, unless the
parties agree W any fiurther period. Any such order shall he identified specifically as o
stop work order issued pursuant to this cluuse. Upown receipt of such an order, the
comtracior shall forthwith comply with iis terms ond take all reasonable steps 1o minimize
the occurrence of costs allocable to the work covered by the order during the period of
werk stoppage. Befare the stop work order expives, or within any further period to which
the parties shall have agreed, the Procurement Officer shall either:

a. cancel the stop work arder, or,

b, terminate the work covered by such order as provided in the Termination for Defundt
Clause or the Termination for Convenience Clause of this contract.

: (2) Cancellation-or Lxpiration of the Order: If-u stop work order Issued under this clause.is

o Canceled at any time during the period specified in the order, oF {/ the per iod of the order

“or any extension thereof expires, the confractor shall have. the. right to resume work. A4n

appropriate aditsiment shall be made in the delivery schedule or contractor price, or
hoth, and the contract shall be modified in writing accordingly, if:

a. the stop work order results in an increase in the time required for the performance of
any part of this contract; or,

b, the stop work order resulls in an increase in the contractor's cost properly allocable
to the performance of any part of this contiract, and,

¢ the contractor asserts a claim for such an adjustment within 30 davs afier the end of
the period of work stoppage, provided that, if the Procurement Officer decides that
the fucts justify such action, any swch cluin assevied may be recelved and acted upon
al any time prier o flnal payment under this contract.

(3) Termination of Stopped Work. If a stop work order is not canceled and the work covered

by such order is terminated for default or convenience, the reasonable costs resulling from
the stop work order shall be allowed by adjustment or otherwise.
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(4) Adjustments of Price. Any adiustment in contract price made pursuemt fo this cluuse
shall be determined in qecordance with the Price Adjustment Clause of the confract,

4-101.02 Variations in Estimated Quantities Clausc (form)
4-101.02.1 Definite Quantity Contracts
The following clause 1s authorized for vse in definite quantity service contracts:
VARIATION IN QUANTITY

Upon the agreement of the parties, the quantity of services specified in this contract may be
imcreased by a maximum of ten percent provided:

(1) the wunit prices will remain the same (except for amy price adiustments otherwise
applicable), and,

(2) the Procurement Officer makes a written determination that such an increase will either
he more economical than awarding another contract or that it would not be practical 1o
award another contract,

4-101.02.2 Indefinite Quantity Contracts

Indelinite quantity contracts require flexibilily as to the State’s obligation to order and the

contractor’s obligation to deliver. The agreement should be designed to meet the apency’s

- Needs while making the contract as atiractive as possible lo polenbidl contractors, thereby

" gttempling to oblain maximum practicable competition in order to assure the best cconomy

for.the State of Mississippt. Because of the need for flexibility, no clause is provided herein;
however, in each case, the contract should state: .

(a) the minimum quantity, 1" any, the State 1s obligated to order and the contractor to
provide,

{(b) whether there is a quantity the State expects Lo order and how this quantity relates to any
minimum and maximum guantities thal may be ordered under this centract;

(¢) any maximum quantity the State may order and the contractor must provide; and,
(d) whether the State is obligated to order its actual requiremenis under the contract, or in the
case o a multiple award as defined in section 3-303 (Multiple Sourcing Contracting), that

the State will order its aclual requircments from the contractors under the multiple award
subject to any minimum or maximum quantity stated.
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4-101.03 Price Adjustiment Clause
PRICE ADJUSTMENT

(1) Price Adjustment Methods. Any adjustment in contract price pursuent o a clause in this
contract shall be made in one or more of the following ways:

(ap hy agreement on a fixed price adjustment before commencement of the additional
performance;

(h) by unil prices specified in the coniruct;

(¢) by the costs atiributable to the evenl or sitwation covered by the cluuse, plus
appropriate profit or fee, all as specified in the conlract; or,

() by a price escalation clause.

(2) Submission of Cost or Pricing Data. The coniractor shall provide cost or pricing duala
Jor any price adiustments subject to the provisions of Section 3-403 (Cost or Pricing
Data) of the Mississippi Personal Service Contract Procurement Regulations.

4-101.04 Claims Based on a Procurement (MTicer’s Actions or Omissions Clause
CLAIMS BASED ON PROCUREMENT OFFICERS ACTIONS OR OMISSTONS

(1) Notice of Claim. If any_action or omission on the part.of a Ir OCHT ement Officer or.

designee of such officer reqidving per formince changes within the scope of the contract

. constitules. the busiy.of  clajm by the conlragtor’ /m adlditional compensation, dumages, or

Can exténsion of tlime for completion, the contractor shall continue with performance of 1he

contract in compliance with the directions or orders of such officials, but by so doing, the

comractor shall not be deemed to have prejudiced any claim for additional compensation,
damages, or an exiension of time for completion, provided:

(a) the contractor shall have given writien notice to the Procurement Qfficer or designee of
such officer.

(i.) prior to the commencement of the work involved, if af that time the contractor
knows of the occurrence of such action or omission;

(i) within 30 davs affer the confractor knows of the occurrence of such action or
omission, i the contractor did not have such knowledge prior (o ihe

commencement of the work; or,

(iil.)  within such further time as may be allowed by the Procurement Officer in writing.
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(1his notice shall state that the contractor regavds the acl or omission as ¢ reasion
which may entitle the contractor o additional compensation, damages, or an extension
of time, The Procurement Officer or designee of such officer, upon receipt of such
notice, may rescind such action, remedy such omission, or take such other steps as may
he deemed advisable in the discretion of the Procurement Officer or designee of such

officer.)

(h) the wotice required by Subparagraph (a) of this Paragraph describes as clearly as
praciicable al the time the reasons why the contractor believes that additional
compensation, damages, or an exiension of lime may be remedies (o which the
cordractor iy eniitled: and

(¢) the confractor maintains and, upon request, makes available to the Procurement
Officer within u reasonable time, deiailed records to the extent practicable, of the
claimed additional costs or basis for an extension of time In connection with such
changes.

(2) Limitation of Clause. Nothing herein contained shall excuse the contractor from
compliance with any rules of law precluding any state officers and any contractors from
ceting in collusion or bad faith in issuing or performing change ovders which are clearly
not within the scope of the coniract.

(3} Adjustment of Price. Any adjusiment in the contract price made pursuant (o this clause
shall be determined in accordance with the Price Adfustment Clause of this conlrael.

. -4-101.05 Termination tor Default Clause’
TERMINATION FOR DEFAULT |

(1) Defandt. 7f the contractor refuses or fails to perform any provisions of this contract wilh
such diligence as will ensure ity completion within the (ime specified in this contract, or
any extension thereof otherwise fails 1o timely satisfy the confract provisions, or commils
any other substantial hreach of this contract, the Procurement Qfficer of the [State] may
notify the contractor in wriling of the delay or nonperformance and if not cured in fen days
or any longer time specified in writing by the Procurement Qfficer, such officer may
terminate the contractor’s right (o proceed with the contract ov such part of the contract as
to which there has been delay or a fuilure 1o properly perform. In the evenl of lermination
in whole or in part, the Procurement Officer may procure similar sevvices in a munner and
upon lerms deemed appropriate by the Procurement Qfficer. The confractor shall continue
performance of the contract to the extend il is nof lerminated and shall be liable for excess
costs incurred in procuring similar goods or services.

_\
s

Contractor's Duties. Notwithstanding termination of the contract and subject to wny
directions from the Procurement Officer, the contractor shall tuke timely, reasonable, and
necessary aetion to protect and preserve propert) (n the possession of the conlractor in
which the Stale has an interest,
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(3) Compensation. Payment for completed services delivered and wccepted by the [State | shail
he al the contract price. The [State] may withhold from amounts due the contractor such
sumys ax the Procurement Officer deems to he necessary to prolect the [Stale] against loss
because of oulstanding liens or claims of former lien holders and o reimburse the [Stale/
Jfor the excess costs incurred in procuring similar goods and services.

(4) IExcuse for Nonperformance or Delayed Performance. Lxcept with respect to defaults of
subcontractors, the contracior shall noi be in default by reason of any fouilure in
performance of this contract in accordance with its terms (including any failure by the
contractor to make progress in the prosecution of the work hereunder which endangers
such performance) if the comtractor has notified the Procurement Officer within 15 days
ajter the cause of the delay and the failure arises out of causes such as: acts of God; acts of
the public enemy, acts of the State and any other goveramenial entily in its sovercign or
contractual capacity, fires; floods; epidemics; quarantine restrictions, strikes or other
labor disputes; freight embargoes; or unusually severe weather. If the failure to perform is
caused by the failure of a subcontractor (o perform or lo make progress, and if such failure
arises oul of causes similar to those sel forth above, the condracior shall not be deemed to
be in default, unless the services fo be firnished by the subcontractor were reasonably
obluinable from other sources in sufficient time (o permil the confracior (o meel the
conlract requirements.

Tpon request of the contractor, the Procurement Officer of the [State] shall asceriain the
facts and extent of such fuilure, and, i such officer determines that any failure 1o perform
was occasioned by any one or more of the excusable causes, and  that, hul for the
excusable cause, the contracior’s progress and performance would have met the terms of
the contract, the delivery schedyle shall be revived accordingly, subject to the rights.of the.
[State] under the clause entitled (in fixdd-price contracts, *Termination for Convenience,”
or in c,osrurwmbnr.sc’mcinr ccm/mr.l s, “Termination”). (dy uved m ihis- F amr,rrcrph c:f this
c/cmﬁ't’ the term “subcontractor” means subumimc tor al any e )

(5) Ervoneous Termination for Default, If, afier notice of termination of the contractor’s right
to proceed wnder the provisions of this clause, it is delermined for uny reason that the
contract was not in defoult under the provisions of this clause, or that the delay was
excusahle wader the provisions of Paragraph (4) of this clause, the rights and obligations
of the parties shall, il the contract contains a clause providing for fermination for
convenience of the [Statef, be the same as if the notice of termination has heen issued
pursuanl to such clause.

(6) Additional Rights und Remedies. The righls and remedies provided in this clause are in
addition to any other rights and remedies provided by law or under this contract.
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4-101.06 Liguidated Damages Clause
4-101.06.1 Wit‘h Terminalion lor Delauit Clause

The following clause is authorized for use in service confracts when it is difficult o
determine with reasonable accuracy the amount of damage to the State due to delays caused
by lute contractor perlormance or nonperformance and the contract contains the 'lermination
for Default Clause sct [orth in Scetion 4-101.05,

LIQUIDATED DAMAGES

(1) When the cowmiracior is given notice of delay or nonperformance as specified in
Parggraph [(1) (Defaudt) | of the Termination for Default Clause of this contract and fails to
cure [0 the lime specified, the contractor shall be linble for damages for delay in the amount
of 8 per calendar day from date sel for cure wntil either the [State] reasonably
oblains similar services if the contractor is lerminated for default, or until the contractor
provides the services if the conlracior iy not terminaled for defaull. To the extent that the
contractor’s delay or wmomperformance iy excused wnder Puragsraph (4) (Excuse for
Nonperformance or Delayed Performance) of the Termination for Default Clause of this
contract, liguidated damages shall not be due the Staie. The conivacior remainy liable for
damages caused other than by delay.

4-101.06.2 In Other Situations

H he comtract will not have a ‘Termination for Default Clause or the liquidated damages are
. 1o be assessed [or reasons other than dclay, the Agcney Hr.,ad may -approve the use of .111y, :
appropriale hh qiudated dmndﬂu'-, clause. '

‘ 4-1(}1.(]7 'l‘ﬁrminatio'n for Cfunvcuicncc Cla.usi.‘.l
TERMINATION FOR CONVENIENCE

(1) Termination, The Procurement Officer of the [State] may, when the inferests of the [State]
S0 require, terminate this contract in whole ov in part, for the comvenience of the [State/.
The Procurement Officer shall give written notice of the termination fo the conlracior
speciiving the part of the contract terminated and when termination becomes gffective.

(2) Contractor’s Obligations. The contractor shall incur no further oblications in connection
with the lerminated work and on the date set in the notice of termination the contractor will
siop waork {o the extent specified. The contractor shall also terminate outstanding orders
and subcontracts as they relale (o the terminated work. The contractor shall settle the
liahilitics and claims avising ol of the lermination of subconiracts and orders connected
with the terminated work, The Procurement Officer may divect the confractor o assign the
contractor’s right, title and interest under the terminated orders or subcontracls fo the
State. The contractor must still complete the work not terminated by the notice of
lerminalion and may incur obligations as are necessary 10 do s0.
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4-102 MONITORING CONTRACT PERFORMANCI
The Ageney Head shall ensure that contracts are monitored at least monthly to confirm
aceeplable perlormance, tmely [ulfillment of deliverables and compliance with terms of the

Ltg]'t‘(:ﬂ'l']ﬂl’]l‘

4-102.01 Dutics of the Procurcment Officer shall include, but are not limited to the
following:

() reviews and approves conlruct deliverables;

(b) ensures compliance with contractual terms;

(¢) coordinates the flow of information between the parties;
(d) responds to requests of the contractor;

(¢) monitors disburscments apainst the contract budget;

(f) monitors actual progress against work schedules;

{g) coordinales the furnishing of nccessary materials;

(1) anthorzes no cost modi (teations; and,

(i) makes recommendations on modifications involving increased cost..
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CHAPTER S - LEGAL AND CONTRACTUAL REMEDIES

511 AUTHORITY TO DEBAR OR SUSPEND

(i) Authority. With reasonable nolice to the person involved and reasonable opportunity for that
person 1o be heard, the PSCRB, alter consultation with the using agency and the Special
Assistant Atlormey General assigned o the MSPB, shall have authority to debar a person for
capse from consideration for award ol contracts. The debarment shall be for a period of two
vears, The PSCRRB, after consuttation with the using agency (the agency that has used the
services supplied by the contractor) and Special Assistant Atlorney General, shall have
authority to suspend a person {rom consideration for award of eontracts if these is probable
cause for debarment. The suspenston shall not be (or a period exceeding three months.

(b} Causes for Dcharment or Suspension. The causes for debamment or suspension include the
following:

(1) conviction for commission of a criminal ofTense as an incident to oblaimimg or attempting
to obtain a public or private contract or subcontracl, or in the performance of such
contract or subcontract;

(23 conviclion under Statc or lederal statutes of embezzlement, theft, forgery, bribery,
fulsilication or destruction of records, receiving stolen property, or any other offense
indicating a lack of business inteprity or business honesty which currently, seriously, and
directly alfects responsibility as a Mississippi contractor;

(3) conviction-under Stdte oF Federal antitrust statutes arising out of the submission of bids or-
Cproposalsy .o T e '

(4) violation of contract provistons, as set lorth below, ol a character which is reparded by
the PSCRE to be so serious as to justi(y debarment action; including,

(5) deliberate failure without gooed cause (o perlorm in accordance with the specilications or
within the time limit provided in the contract or,

1. a rceent record of failure to perform or of unsatisfactory performance n accovrdance
with the terms of one or more contracts; provided that failure (o perlom or
unsatisfactory performance causced by acts beyond the control of the contractor shall
not be considered 1o be a basis for debarmoent;

(6) any other cause the PSCRB deternunes {o be so serious and compelling as to atfect
responsibility as o Mississippl contractor, including debarment by another governmental
cntity for anv cause listed herein; and,

(7} [or wviolation of the ethical standards set forth in Chapter VI (Fihics in Public

Comiracting).

PSCRE Rules and Regulations Mamual "ape 84 Effective Date 2/13/20]4



(¢) Decision. The PSCRI shall issue a written deeision to debar or suspend, The decision shali:
(1) state the reason for the action taken; and,

(2} inform the debarred or suspended person involved ol their right to administrative review
as provided in ths chapter.

(d) Notice of Decision. A copy of the decision under subsection (¢) ol this scetion shall be
mailed or otherwise [urnished immediately to the debarred or suspended person and any

other party inlervening,.

{c) Finality of Decision. A decision shall be final and conclusive, unless fraudulent, or the
debarred or suspended person commenecs an action in court,

5-101.01 Application

This reeulatory provision applies to all dcebarments or suspensions ol persons from
consideration for award of contracts imposed by the PSCRD.

5-101.02 Suspension

S-101.02.1 Initiation

After consultation with the affected using agency, the Special Assistant Aftorney General,
and, where practicable, the contractor or prospective contractor who is to be suspended, the
PSCRE shall made & wrillen determination as to whether probable cause cxists:for debarment
as set {orlh in Section 5°101 (Authority to Debar or Suspend), 11 probable cause is found, a -
gontracter-or prospeclive Conlractor -ahail be suspended. A-notice of suapu‘mlon including a
copy of such determination, shall be sent to the $uspended comtractor or prospeetive
contractor, Such notice shall state (hat:

(a) the suspension is for the period it takes to complete an investigation nto possible
debarment including any appeals ol a debarment deeision, but not for a perod m execess

ol thiree months:

{b) bids o proposals will not be solicited from the suspended person, and if they are received
they will not be considered during the period of suspension; and,

(¢) i1 a hearing has not been held, the suspended person may request a hearing in accordance
with Section 5-101.04 (Request for earing).

5-101.02.2 Effect of Decision

A contractor or prospective contractor 1s suspended upon issvance of the nolice of
suspension. The suspension shall remain in efTect during any appeals. The suspension may be
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ended by the PSCRRB bul otherwise shall only be cnded when the suspension has been in
cfleet for three months or o debarment decision takes ctfect.

5.101.03 Inttintion of Debarment Action

Written notice ol the proposed debarment action shall be sent by certified mail, retum recept
requested, Lo the contlractor or prospective contractor. This notice shall:

(a} state that debarment 18 being considered;
(b} set forth the reasons {or the action;

(¢) state that if the conlractor or prospective contracltor so requests, a hearing will be held,
provided such request is reecived by the PRCRT within ten days afller the contractor or
prospective contractor reccives notice of the proposed action; and,

(d) state that the contraclor or prospective contractor may be represented by counscl. Such
notice shall also be sent 1o the MSPB Speeial Assistant Attorney General and the affected
using apency.

5-101.04 Request for Hearing

A contractor or prospective contractor that has been notificd of a proposed debarment action
may request in writing that a hearing be held. Such request must be reecived by the PSCRB
within ten days of reeeipt of notice of the proposed action under Section 3-101.03 (Initiation of
Debarment Action). 1f no requcst is received within the ten-day pulod, 3 final determination’
may be made as set forth in Scotion 5-101.08 (T)elemﬂmlmn of Hearing Officer! Final |
Decision) after. umsullmg with- the MSPD- ‘:spe:r.,ml Assistant Aitumw General and the vsing,
apéncy.

5-101.05 Notice of 1llearing

[ a hearing is requested, the PSCRB may appoint a hearing officer 1o conduct the hearing and
recommend a final decision, The hearing officor shall send a written notice ol the tme and
place ol the hearing. Such notice shall he sent by certified mail, return receipt requested, and
shall state the nature and purpose of the procecdings. Copics shall be sent to the MSPB Special
Assistant Allorney General, the using agency, und the contractor or prospective contracior.

5-101.06 Authority of Hearing Officer
'The hearing oflicer, in the conduct of the hearing, may:
(a) hold informal conferences o sctile, simplify, or fix the jssues in a procceding, or to

consider other matters that may aid in the expeditious disposition of the proceeding cither
by consent of the partics or upon such officer’s own motion;
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(b) require parties to state their positions with respect Lo the various issucs in the proceeding;

(¢) require partics to produce lor exwmination those relevant wilnesscs and documents under
their conirol:

{d) rule on motions, and other procedural items on matters pending before such ofhicer,
() regulate the course of the hearing and conduct participants therein;

(f) receive, rule on, exclude, or limit evidence, and limit lines of questioning or lestimony
which are irrelevant, immaterial, or unduly repetitious;

(p) fix time Timits for submission of written documents in matters before such oflicer;

(h) impose appropriale sanclions apainst any parly or person failing to obey an order under
those procedures, which sanctions may include:

(1} refusing to allow the disobedient party 1o supporl or opposc designated claims or
defenses, or prohibiting that party from introducing designated matters in evidence;

(2) cxcluding all testimony ol an unresponsive or evasive wilness; and,
(3) expelling any party or person (rom [urther participation in the hearing;

(i) take official notice of any material fact not appearing in evidence in the record, if such fact
is among the (raditional matters of judicial notice; and, :
", (i), take such other detion which is in the best interest ol the state, consistent with due process
and in the inferest of justice. ' ‘ ‘

5-101.07 Hearing Procedures

(a) Hearings shall be as informal as may be reasonable and appropriate under Lhe
circumstances and in accordance with applicable due process requirements. The weight to
be attached to evidence presented in any particular form will be within the discretion of the
hearing officer. Stipulations ol fuct agreed upon by the parties may be regarded and used as
evidence at the hearing, The parties may stipulate the testimony that would be given by a
wilness if the witness were present. The hearing officer may require evidence i addition to
that offered by the partics.

(b) A hearing may be recorded but need not be transcribed except at the request and expense of
the contractor or prospective contractor. A record of those present, identification of any
written cvidence presented, and copics of all writlen statements and a summary of the

hearing shall be sufficient record.

(¢) Opening stalements may be made unless a party waives this right.
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(dy A1l wilnesses may be cross-cxamined.
5-101.08 Determination of Ilcaring Officer — Final Decision

The hearing officer shall prepare a wrilten determination recommending a course ol action.
Such determination shall be given to the PSCRB and the head of a purchasing agency. Copies
shall also be sent to the contractor or prospective contractor, the M3PI Special Assistant
Attorney General, and the affected using agency. The contractor or prospeetive contractor shall
have ten days to file comments upon the heanmg officer’s determination. The PSCRB may
request oral arpument. After consultation with the usimg ageney and the MSPI Speaial
Assistant Attorncy General, the PSCRRB shall issue a final decision. Both the hearing officer’s
determination and the final decision shall recite the evidence relicd upon. When debarment s
recommiended or ordered, the length of the debarment, the reasons [or such action, and to whal
extent alfiliates arc affected shall be set forth. Tn addition, the [inal determination shall inform
(he debarred person of his riphts to judicial review under this chapler of these regulations,

5-101.09 Effcet of Debarment Pecision

A debarment decision will take cffect upon issuance and receipt by ihe contractor or
prospective contractor. After the debarment decision takes effect, the contractor shall remain
debarred until the debarment pertod speeified in the decision expires.

5-101.10 Maintenance of List of Dcbarred and Suspended Persons

‘The PSCRA3 shall maintain and update a list of debarred and suspended persons, All agencies

of the Statc shall be supplied. with this list. The PSCRB. shall send npdates of this-list o all .~

ﬂguncuﬁ of thc ‘:»tatc: as nes:esacuy Such list alml] he d\&tlldh]b o ihu publm upon quueat

5'~20_l .APPEAL AND RF‘VIFW OF PLR‘::CINAL .‘SLRVICF (‘ONTRA(T Rli.VlLW.'
BOARD DECTSTONS

() Appeal. Any person recciving an adverse decigion, the Stale, or both may appeal from a
decision by the PSCRB (o the designated court or courts of the State.

(b) Authorization of Appeal by the State. No such appeal shall be made by the State unless
recomumended by the PSCRE or the head of the ageney involved.

5-202 DISCONTINUANCE OF CONTRACTOR'S APPEAL

Aller notice of an appeal to the PSCRB has been [iled wath the PSCRB, a contractor may not
discontinue such appeal without prejudice, excepl as authonzed by the PSCRD.

5-203 APLICABILITY OF THIS SECTION

The provisions of this section specilically apply where it is determined administratively, or upon
administrative or judicial review, that a solicitation or award of a contract is in violation of Jaw.
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5-203.01 Determination that Solicitation or Award Violates Taw

A solicitation or award may be in violaion ol the taw due 10 actions of state cmplovees,
bidders, offerors, contractors, or other persons. Afler consultation with the MSPB Speetal
Assistant Attorney General, the PSCIRB or an Agency Tlead may delermine that a solicitation
or contract award is in violation of the provisions of the Mississippi Persemal Service Contract
Rudes and Regulations. After consultation with the MSPR Special Assistant Atlomey General,
the Ethics Commission may determine that a solicitation or award violates the Eihics in Public
Contracting provisions of the Mississippi Personal Service Contract Rules and Regulalions.
Any such determination shall be made in writing after an opportunity to be heard 15 given, and
such delermination is subjoct to appropriate appeal.

5-203.02 Finding of Bad Faith or Fraud

Bad [aith or [raud shall not be assumed. Specific findings showing reckless disregard of clearly
apphicable laws or regulations must support a finding of bad faith. A finding of fraud must be
supported by specilic indings showing knowing, willful acts in disrcgard of such laws or
regulalions. Mississippt Code Annotated §31-7-57 holds state employees personally liable il
they authorize or make a solicitation or award of a contract in vielation of the law,

5-204 REMEDIES PRIOR TO AN AWARD

If prior to award It is determined that a solicitation or proposed award o a contract is in violation
of law, then the solicitation or proposed award shall be:

- {a) eancgled; or,,

{b) vevised to comply with the law,
5-204,01 Canceling or Revising Solicitation or Proposed Award to Comply with Law
A finding by the PSCRB, aller consultation with the MSPB Speeial Assistant Attorney
General, that the solicitation or proposed award 18 i violation of taw will constitute a
compelling reason to cancel or revise a solicitation or proposed award. Such cancellation shall
be made in accordance with Section 3-301 (Cancellation of Invitations (or Bids or Requests for
Proposals).

5-205 REMEDIES AFTER AN AWARD

[l aficr an award, it is determined that the solicitation or award is in violation of the law then the

contract will be canceled in accordanee with Section 3-301 (Cancellation of Invitations for Bads
or Requests Tor Proposals).
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5-205.01 Termination

Contracts hased on awards or solicttations that were in violationt of law shall be terminated at
no cost to the Stale, excepl as may be approved or ratified by the PSCRB in compliance with
State law.

5-205.02 Effects of Declaring a Contract Null and Void

In all cases where a coniract is voided, no [urther payments shall be made under the contract
and the State is entitled to recover the grealer of:

(%) the difference between payments made under the contract and the contractor’s actual costs
up until the contract was voided; or,

(b) the difference between payments under the contract and the value to the State of the
services, il obtained under the comtract.

The State may, in addition, claim damages under apphcable egal theory.
5-205.03 Effect of Ratification

The State shall be entitled to any damapes it can prove under any theory including, but not
{limited to, contract and tort regardless of its ratification and alfirmation of the contract.
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CHAPTER 6 - ETHICS IN CONTRACTING FOR PERSONAL AND PROFESSIONAL
SERVICES

INTRODUCTION:

This chapter 1s intended to be applied in conjunction with and shall not be considered as
superseding any laws or regudations administered and enforced by the State Ethics Commission.
Please refer Lo Mississippi Code Annotated §§25-4-101 through 25-4-119 {or appheable statutes,

6-101 DEFINFITONS OF TERMS USED IN THIS CHAPTER

{a) Confidential Information means any information which is available to an employee only
hecause of the employee’s status as an employee of the State of Mississippi and is not a
matter of public knowledge or available to the public on request.

{b) Conspicuously mcans written in such special or distinctive format, print, or manner that a
reasonable person against whom it is to operate ought to have noticed it.

{¢) Direct or Indirect Participation mcans involvement throuph decision, approval,
disapproval, rccommendation, preparation of any part of a purchasc request, influencing the
content of any speeification or procurcment standard, rendering of adviee, investipation,
auditing, or it any other advisory capacity.

(d) Financial Interest means:

(1) ownership of any inlerest or involvement in any relationship from which, or as a result of -
"which, & person within the. past year has received, oris presently or in the [ulure enlitled
to recelve, monetary compensation or material gratuity; ' '

(2) ownership of such interest in any property or any business or income received {from any
property of business as may be specified by the Lithics Commission; or,

(3) holding a position in a business such as an officer, director, trustee, partner, empioyee, or
the like, or holding any position of management.

(¢} Graluily means a pavment, loan, subscription, advance, deposit of money, services, or
anything of more than nominal value, present or promiscd, unless consideration of
substantiadly equad or greater value 15 received.

(1Y Tmmediate family means o spouse, children, parents, brothers and sisters, and such other
relatives as may be designated by the Ethics Commission,

(o) Official Responsibility mecans direst administrative or operating authority, whether

intermediate or {inal, cither cxercisable alone or with others, cither personally or throuph
subordinales, Lo approve, disapprove, or otherwise direct Mississippn action.
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(h)

(i)

()

Purchase Request means that document whereby a using agency requests that a conlract be
entered into (or a specified need, and may inefude, but is not limited to, the description ol the
requested service, expected length ol service, criteria for cvaluation, and informagion
supplicd for the making of any written determination required by this Code.

Bona Fide Empioyce means a person employed by a prospective contractor and subjecl 1o
the prospective contractor's supervision and control as o the time, place, and manner ol
performance, which neither exerts nor proposes o exerl improper influcnce to solicit or
obtain Mississippi contracts. In determining whether a bona {ide cmployment relatiopship
cxists, the following factors should be considered;

{1) whether the cmployment is continuous;

(2) whether the person is subjeet to the supervision and control of the progpective contractor;
(3) whether the size of any contingent fee is reasonable in relation Lo the serviee performed;
(4 whether the method of payment of the contingent fee is customary in the rade; and,

(5) whether the person s employed solely by the prospective contractor,

Bona Fide Established Commercial Selling Asency mcans a business that neither exerts
nor proposes to exert improper inltuence (o solicit or obtain public contracts. In delermiming
whether a business 1s a bona fide estabhished commercial sclling  business, the following

factors should be considered:

(1) whuthur thu busmcss is'one Whth hdb euher heen dqwe im A unmdurabic pcuod of tlme

(k)

ot iy pru%ntly a gmng concern angd is hkﬂly to gontinue as such;

(2) whether the buginess uses its own name and is characterized by the customary indicia of
the conduct ol a regular business,

(3) the degree (o which the business’ activitics arc directed toward the solicitation of
contracts ol the State;

(4) whether the sive of any contingenlt {ee 15 reasonable in relation to the services performed;
and,

(5) whether the method of payvment of the contingent [e 15 customary in the trade.

Business Employee means a porson, whether compensaled or not, who performs personal
services for a business.

Emplovee, as defined in Section [-201 (Definitions, Lmployee) is hereinalier relerred (o0 as
“Mississippl Fmplovee.” As used throughoul (s section, the term “Mississippl Employee”
shall include:
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(1) a person clected to a Mississippt office;

{(2) a non-cleeted person, whether appointed or selected through a personnel selection
procedure, receiving a salary, wages, or other compensation from the Staic; and,

(3) a nom-compensaicd or minimally compensated person who is performing personal
services for the State,

‘The term “Mississippi Employee” does not include a person who, as an independent contractor,
or contract worker as defined in Mississippt Code Annotated  §25-9-120 (1) performs
profossional, scientilic, technical, or advisory service (or a state ageney and who receives a fee,
honorarium, or gimilar consideration for the services perlormed.

6-201 STATEMENT O) POLICY

Public cmplovment is a public trust. It is the policy of the Stute of Mississippi to promotc and
balance the objective ol protecting government integrily and the objective of facilitating the
reeruitment and retention ol personnel nceded by the State. Such policy is implemented by
preseribing cssential standards of ethical conduct without creating unnceessary obstacles o
enfering public service. Public employeces must discharge thejr duties impartially so as to assure
[air compelitive aceess to governmental procurement by responsible contraciors. Moreover, they
should conduct themselves in such a manmer as to foster public conlidence in the inteprity of the
State procurement organization. Additionally, Mississippi Code Annotated §25-4-101 states that
“the Jegislalure declarcs that clective and public olTice and cmployment is a public trust and any
effort to realize personal gain through official conduct, other than as provided by law, or as a
_natuml congseguence: of (he unploymcnt or posilion, is a.violation of that trust. Them[um, public
servants ‘shall endeavor {o pursuc a course of conduct which will not raise suspicion among the °
pubhc that they are likely 1o be engaped in.acts that arg n violation of this trust and which will
not reflect unfavorably upon the state and local ;:,ovemmenla * To achicve the purpose of this
chapier, it is essential thal those doing business with the Stale ol Mississippl also observe the
cthical standards prescribed herem.

6-202 GENERAL STANDARDS OF FTHICAL CONDUCY

(2} General Ethical Standards for Employees.
Any attempl to realize personal gain through public cmployment by conduet inconsistent
with the proper discharpge of the employee’s dulics is a breach of a public trust. ln order to
fulfill this general preseribed standard, employees must also meet the specific standards set
forth in the remaiming scetions of this chapler.

(b} General Ethical Standards for Non-Employees.
Any effort to influence any public employee, or contractor with the State, to breach the

standards of ethical conduct set forth in this scetion and the remaining sections of this chapter
is also a breach of ethical standards.
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NOTE: 1he head of each governmenial body or such official's designee iy encouraged 1o
explain and 1o discuss at least annually with such official’s employees the provisions
of these regulations.

6-203 EMPLOYLRYE CONFLICT OF INTEREST
(a) Conflict of Interest,

It shall be a breach of ethical standards [or any emplovee to participate dircetly or indirectly
in a procurement when the employee knows that:

(1) the emplovee or any member ol the employee’s immediate family has a financial interest
pertaining to the procurement;

(2) a business or organivation in which the employee, or any member of the employee’s
immediate family, has a financial interest perlaiming Lo the procurcment; or,

(3) any other person, business, or organization with whom the employce or any member of
the cmployee’s immediate family is negotaling or has an amangement concerning
prospective cmployment is involved in the procurement,

(B Discovery ol Actual or Potential Conflict of Interest, Disqualification, and Waiver.

Upon discovery ol an actual or potential conflict of interest, an emplovee shall promptly [ile
a writlen statement of disqualification and shatl withdraw trom further participation in the
transaction involved. The emplnyLL shall; at the same time, apply.to the Lthies Commission, -
for an official: advisory upmmn a5 o what further peu tmpatmn 1f any, the cmploycc, may
have in ‘rhe trqn\aumn : :

() Notice.

Notice of this prohibition shall be provided in accordance with olTicial opimons promulgated
by the Lithics Commission.

NOTE: Section 6-203 (Emplovee Conflict of Interest) covers instances in which a state employee
invalved in procurement s actively negotiating for emplovment with o conlractor o
prospeciive contractor. Such an emplovee must disqualify himself or herself from
puriicipalion in o procurenent involving such a contractor or prospective contractor
and apply (o the Ethics Commission for an official opinion of the statutory conflict of
inferest prohibition relaling o that procurement. Offers of employment under certain
circumstances may also be gratuilies which ave prohibited by Section 6-204.

6-204 GRATUITIES

It shall be a breach ol this regulation for any person to offer, give, or agree to give any employee
or former employee, or [or any employee or former employee (o solieit, demand, accept, or agree
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to accept from another person, a gratuity or an offer of employment in conncetion with any
decision, approval, disapproval, reccommendation, oy preparation ol any parl of a program
requirement or a purchase request. It shalt further be a breach for any person to influence the
content of any specification or procurcment standacd, rendering of advice, investigation,
auditing, or in any other advisory capacily in any proceeding or application, request (or ruling,
determination, claim or controversy, or other particular matter, pertaining o any program
requirement or proposal therefor through the offering or giving of a gratuity, The prohibition
against gratuitics preseribed in this section shall be conspicuously set forth in every contract and
solicitation thercfor,

6-204.01 Gratuitics Prohibition
6-204.01.1 Relationship of Graluity

In addition, the gratuity or offer of employment must be made in relation to any proceeding
or application, vequest for a ruling, determination, claim or controversy, or other particular
matter, and in connection with any decision, approval, disapproval, recommendation,
preparation of any part of a program requirement or a purchase request, action to influence
the content ol any specilication or procurcment standard, rendering of advice, investigation,
auditing, or other advisory capacity to constitute a breach.

6-204.01.2 Family

‘This prohibition extends to the giving ol gratuilics to anyone on the stale employec™s or
[ormer state cmplovee’s behalf such as a member of that employee’s immediate Gamily.

6-204.02 When Prtiﬁihition Against Gratuities Not A];[)l_'iétll)lp o
Section (5—204‘(’(}'1'amitics) docs not prol.ﬁbi'tf ' |

() the solicitalion or acceptance of anything of monetary value from a {viend, parcnt, spouse;
child, or other close relative when the circumstances make it clear that the motivation for
the transaction is unrelated (o any procurcment or program requirement with the State and
is based upon a personal or [amily relationship;

(b} the participation in the activities ol or the acecptance of an award for, 1 merilonous public
contribution or achievement from a charitable, rclinious, professional, social or [raternal
organization, or from a ponprofit educational, recrcational, public service, or civie
organization;

(¢) acceplance omly on currcnt customary terms of finance ol a loan from a bank or other
financial institution for proper and usual activities ol slale employces, such as home

mortgage loans; or,

(d) acceplance of unsolicited advertising products or promotional material, such a pens,
pencils, note pads, calendars, and other such 1lems.
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0-204.03 Contract Clansc

The following elause shall be conspicuously set forth in every contract and solicitation therefor
requiring Personal Service Contract Review Board approval:

REPRESENTATION REGARDING GRATUITIES

The bidder, offeror, or contractor represenls that it has not vielated, is nol vielating, and
promises that it will not vielate the prohibifion aguinst gratuities sei forth in Seclion 6-204
(Gratuities) of the Mississippl Personal Service Contract Procurement Regulations.

6-205 PROMIBITION AGAINST CONTINGENT FITES

(a) Contingent Fees. 1t shatl be a breach of ethical standards for a person to be retwned, or to
retain a person, (o solicit or secure a state conlracl upon an agreement or understanding for a
commission, percentage, brokerage, or contingent fee, unless such an arrangement is fully
disclosed in wriling.

(b} Representation of Contractor. Every person, before being awarded a state contract, shall
represent, in writing, that such person has not retained anyone v violation of subsection (a)
of this section. Failure 1o do so constitutes a breach of ethical standards.

(¢) Coniract Clause. The representation prescribed in subsection (b) ol this scction shall be
conspicuously set forth in every contract and solicitation therefor.
6-203.01 Influcnee Peddling . )
“The prohibition in Section 6:205 (Prohibition Against Contingent’ Fees) covers mlluence
peddling and particdlarly (hat which might oceur when a former state official is hived on @
contingent basis by a business sceking state contracts,

6-205.02 Relationship of Commereial Sclling Business to 'rospective Contractor

The relationship between a bona lide established commercial selling business and  the
prospective contractor should be characterized by the following:

(a) the fees charped by the business are commensurate with the nature and cxtent of the
husiness’s services actually rendered 1o the prospeetive contractor;

(h) the business has adequate knowledge of the service of the prospective comtractor which it
represents 10 judge whether the item may be able to mect the state’s requirements; and,

{¢) the relationship between the business and the prospective contracior is or is contemplated
o be continuing,
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6-205,03 Tmproper Inlluence

A husiness employce or a commercial selling business should be conclusively presumed not to
be bona fide if the Ethics Commission delermines that impropet influence has been or 1s being
used to secure a slule contract,

6-205.04 Solicitation Clause
Lvery solicitation Tor a service shall conspicuously set (orth the following provision to be
completed and submiuved with cvery prospective contractor’s bid or proposal for those

contracts which require PSCRB approval:

PROSPECTIVE CONIRACTOR'S REPRESENTATION REGARDING CONTINGENT
FEES

The prospective contractor vepresents ay a part of such contractor’s bid or proposal that such
contract hasthas not (use applicable word or words) retained any person or dgency on q
percentage, conunission, or other contingent arrangement fo secure this conlracl.
6-205.05 Information on Contingent Iees
Any prospective contractor who has completed the clause set forth in Sectiom 6-205.04
(Solicitation Clause) in the affirmative and is the apparently suceessful bidder or oflcror shall
submit the following mlormation:
- {(a) the full name-and busincss address of the business or person retained. and the “Lype of,
business organization; : S g S
(B the relationship of the husiness or person to the prospective contractory
(&) the terms of the retention agreement or a copy of such agreement;
(d) 1 such person is a business employee:
(1} the duration of cmployment;
(2} whether that cmployee is on the contractor’s payroll for purposes of soctal security and
federal income (ax withholding; and,

{3) whether that employee represents other businesses and, 1 so, the names and addresscs
of such businesses;

(e) whether the business or person represents the prospeetive contractor on:

(1) both government and commetrcial business;
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(2) omly government business; or,
(3} only the present contract;
(f) The extent of the dutics of the business or person; and,

(2} The length of lime (he business or person has been engaged in a particular type of work and
has performed this type of work for the contractor.,

6-205.06 Contract Clause

The lollowing clause shall be conspicuously set forth in every contract and solicitation therefor
requiring PSCRE approval:

REPRESENTATION REGARDING CONTINGENT FEES

The contractor represents that it has nol retained o person to solicll or secure u State contract
upon an agreement or understanding for a commission, percentage, brokerage, or contingent
Jee, except as disclosed in the contractor’s bid or proposal.

6-206 RESTRICTTON ON EMPLOYMENT OF PRESENT EMPLOYEES

Lixcept as may be permitted by regulations or rulings of the Tithics Commission, it shall be a
breach of ethical standards for any employvee who is participating  direcily or indirectly in the
procurcment process to become or be, while such an employee, the employee of any person
contracting with the governmental body by whom the cmployee is employed. Additionally,

Mississippi Code Annolated §25-4-105 (3)(a) stales thal “no public’servant shall be & contractor,

“subcontractor or vendor with the gowrnmcmdl enmy ol which he is-a member, ofliger, cmployee,
©or agend, other than in his contract of ‘employment; or have a material financial interest in any’
business which is a contractor, subcontractor or vendor with the governmental entity of which he
is a member, officer, employee or agent cxcept as may be permitted by Mississipp Code
Anmnotated §25-4-105 (43(d).

6-207 RESTRICTION ON FORMER EMPLOYEES IN MATTERS CONNECTED WITH
THEIR FORMER DUTIES

(a) 1t shall be a breach of cthical standards for any former employee knowinply to acl as
principal, or as an agent for anyone other than the State in connection with any:

(1} judicial or other proceeding, application, request for a ruling, or other determinations;
(2} contract;
{3) claim; or,

(4) charge or conlroversy;
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in which the cmployee participated personally and substantially through decision, approval,
disapproval, rccommendation, rendering of adviee, investigation, or otherwisc while an
employee, where the State is a party or has a dircet and substantial imterest.

(b It shall be a hreach of cthical standards for any former cmployee, within onc year after
cessation of the former ecmplovee’s official responsibility, knowingly o act as a principal, or
an agent for anyvone other than the state, in connection with any:

(1) judicial or other proceeding, application, request for a ruling, or other determimation;

(2) confract;

(3} claim; or,

(4) charge or controversy;

in maticrs which were within the former employee’s official responsibility, where the State is
a parly or has a direct ar substantial inlcrest. Additiopally, Mississippi Code Annotated §25-
4-105 (3) (c) states that “no public scrvant shall perform any service for any compensation
for any person or business after termmation of his office or employment in relation to any
case, decision, procceding or application with respeet to which he was directly concerned or

in which he personally participated during the period of his service or employment.”

6-208 DISQUALIFICATTION OF BUSINESS WITEN AN EMPLOYEE 1IAS A
FINANCIAL lN TEREST

1t shall bc a bwach of ethmdl aiandmds fm a husmeaa in whu,h an’ c:mployee hcl"\ A Imancml
infercst, knowmgly to act ay a punupai or as an. agenl for anyonc .other thap. the- state, :
connection with any: !

(1) judicial or other proceeding, application, request for a ruling, or other determination,;

(h) comtruct;

{c} claim; or,

(d) charge or controversy;

in which the employee cither participates persomally and substantially through decision,
approval, disapproval, recommendation, the rendering of udvice, investipation, or atherwise, or

which is the subject of the employce’s official responsibility, where the state is a parly or has a
direct and substantial interesl.
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6-209 RESTRICTION ON EMPLOYEES PURCHASING UNDER TERMS OF A STATE
CONTRACT

Mississippi Code Annotated §25-4-105 (1) slates, “No public scrvant shali use his official
position 1o obtain pecuniary benefit for himsell other than thal compensation provided for by
Taw, or 10 obtain pecuniary benefit for any relative or any business with which he is assoclated.™

In Jayman’s (erms, this means that anyone purchasing services is free o negotiale the best price
possible with the seller but any attempt to tic the sale to a state contract based upon cmpleyment
with a governmental entity could be considered to be a vielation of the ethics Taw.

6-210 USE OF CONFIDENTIATL INFORMATION

It shall be a breach of ethicul stundards Tor any cmployee or former employee knowingly to usc
confidential information (or actual or anticipated personal gain, or for the actual or anticipated
personal pain of any other person. Additionally, Mississippi Code Annotated §25-4-102 (5)
states that “no person may intentionally usc or disclose information gained in the course of or by
reason of his official position or employment as a public scrvant in any way that could result in
pecuniary benefit for himsell) any relative, or any other person, if the information has not been
communicated to the public or 1s noL public inlormation.”
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CHAPTER 7 - POLICLES AND I'"ROCEDURES

7-101 GENERAL PROVISIONS

This chupter provides the administrative procedures for submitting required documentation to
implement stale agency contract requests for personal services. For the purposcs of these
procedures, a service contract is defined as an agreement for the provision ol services between an
agency under the purview of the MSPB (unless exempt from the PSCRB) and a provider of the
SeTVICES,

7-102 PROCEDURES FOR PROCUREMENT

Pursuant to the provisions of the provious chapters of these regulations, the total amount of the
contract shall be used to determine the appropriatc procedures for procurement of services as
follows:

(a) Scrvice contracts for $50,000 or less may be procured from any source following agency
rules and repulations;

(b) Scrvice contracts greater than $30,000 and not exceeding $100,000 may be procured from
the Towest acceptable bidder after obtaining three written quotes in conformity with the small
purchases provisions of the PSCRD regulations;

(¢) Service contracts over $100,000 may be procured from the lowest bidder or the hest proposal
. after adverlising, and soliciting, for bids or proposals In accor ddnu: with, Rf?(.{Rf._{Jﬁule.v and -
Reguifmrm,x wnd sabject 1o appt oval by the PSCRI; ‘ '
(.d) If the c.‘.umu].a.twe l.u‘l.zﬂ n{ nmlhple scrvice contracts between an agencyh;-.m'd' one vendor
cxcoed $100,000 then SPAHRS will automatically route the contract to the PSCRB for
approval;

(¢} Procedures and repulations regarding sole-source procurement arc addressed in 3-205; and
() Procedures and regulations regarding emergency procurcment are addressed in 3-206.

7-103 PRE-REVIEW OF INVITATIONS FOR BIDS AND REQUESTS FOR
PROPOSALS

An Tnvitation lor Bid (hercafter “11FB™) or Request for Proposal (herealter “RFP™) for a contract
under the purview ol the PSCRIB may be clectronically submitted 1o the PSCRB staff for
consultant review prior Lo adveriisement or issuance. The PSCRB will review the IFB or RFP
specifically to evaluate compliance with (he PSCRB regulations. The PSCRB consubtant will
notify the agency of necessary and/or suggested changes. Responsibility for all IFI3 and RFP
conlenl rests with the apency. Review of the TFB or REFP by PSCRB staff docs not guarantee
approval of {he procurcment and/or the contract by the PSCRB. Agencies arc cncouraged to
allow as much time in advance ol advertisement as possible for this review, The PSCRB staff
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will require a minimum of {ive working days for review of an TFB or RFP packet which totals 50
pages or less (including attachments) and seven working days for review ol a packet of maore
than 50 pages. During the months of May, Junc and July, the PSCRB stall will require a
minimum ol twenly working davs for review ol an {FI3 or RUP packet which totals 50 pages or
less (including attachments) and twenty-five working days for review of a packel of morc than
50 papes,

7-104 SUBMISSION DEADLINES

The PSCRI will hold one regularly scheduled meeting the Tuesday before the third Thursday
cvery month, unless a special meeting is called by the PSCRB Chairman. Notice ol meetings
mayv be found posted on the MSPB website (www msph.ms.gov), or by calling the PSCRB office
(601-339-6517), ANl coniract packets must be submitled for approval in SPATIRS and by
clectronic submission through the PSCRI's Li-Application system, in their entirety, Submission
o PSCRD must be at least 15 working days prior to the scheduled PSCRDB meeting dale in order
to be considered for placement on the agenda for board action; however, if an 113 or RFP has
buen pre-reviewed by the PSCRB staff as provided in 7-103, (he cleetronic submission to the
PSCRB may be 10 working days prior 1o the meeting,

7-105 DEADLINE EXCEPTION REQUESTS

A request for exception to the 15 day submission deadline (or the 10 day deadline for pre-
reviewed TFB’s und REFP’s) must be submitted in writing dircetly to the Chairman of the PSCRT3
(MSPI3 Executive Dircetor) and must contain a detailed account of the circumstances justifying
the exception. The writlen request must be signed by the Ageney llead. All such exception

. fequicsts must be.approved by. the Chairman, in his or her diserction, in. ordei for the proposed ...

contract to be placed on the agu’xda for the néxt PSCRB’ nmLun}: Subrhission of & request for
: -:da,adl,mc cxception: does,not gueu antee phccmm’r on the agenda. : - '

7-106 REGULATORY BOARD APPROVAL

For comfraets under the purview ol the PSCRE, the contract and the supporting procurement
information should first be submited (© the appropriate regulalory hoard (if required by the
procuring agency’s rules) prior to submission to the PSCRB. If the agency’s regulatory board
authorizes the ageney to proceed with the procurcment, then the agency should submit the
contract and supporting procurement information o the PSCRD for approval,

7-107 NEW REQUEST

A new request shall be delined as the initial submission of a contract for the perlvrmance of
spectficd contractual services.

7-108 RENEWALS

A request o remew an cxisting PSCRB-approved contract is to be electronically submitted to
PSCRB no later than May 15, along with all supporting documentation. If approval by an
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appropriate regulalory board s reguited, such approval must be obtained in sufficient tme for
the May 15 PSCRB deadline 10 be met. Any request for exception Lo this deadline must follow
the same procedure as outlined in 7-105 (Deadline Lxception Requests). Spending authority for
the current term of the coniract should be requested. Authority for any optional renewal years
should be requested when the contract s rencwed. Renewal terms included in a contract are
optional and arc cxercised at the agency’s discretion. When a contract is originally approved, the
PSCRB is only approving the oplion to renew, not the actual renewal. The agency must submit
the renewal document and supporling documentation for approval by the PSCRB prior to the
conlract expiring. The renewal document must also be executed and submilled o the PSCRDB
stalt prior 1o the original contract lerm expiring. Retroactive approval of a renewal cannot be
granted. Once a contract has expired or lerminated, the contract cannot be retroactively approved
or renewed. MES AG Op,, Stringer (June 25, 1999),

7-109 MODITTICATIONS

A request O modily an existing PSCRIB-approved contract 15 (0 be submitted to the PSCREB at
Jeast 15 working days prior to a PSCRDB meeting dale which preecdes the modification elfective
date. Any request [or exception to this deadline must follow the same procedure as outlined n 7-
105 (Meadline Fxception Requests). Modifications shall nol grant extra compensation, (ee, or
allowance to any contraclor after service is rendered or contract s made, unless contemplated
within the contract itsell or unless the scope of services is increased. The extension of a contract
is considerad a modification whercin the specified contractual services have not been completed
by the end date stipulated in the original tcems of the contract. Modifications cannot be made 1o
expired contracts.

7:110 EMERGENCY:CONTRAGTS

Fmergency contracts will be reviewed by PSCRB -stalf for technical compliance and the staff
will notify the ageney of any problems found; however; it is-the responsibility of the agéncy to
correct any errors. Emergency contracts will be presented to the PSCRD at its regular meeling
and will be included in the minutes of sald meeting, but no action is required by the PSCRB s (©
these contracts. This provision is not intended o prevent the PSCRIB from making a reporl s
provided in 3-602.01 (Statutory Authority to Audil) or 1o take other action as deemed
appropriate.

7-111 PROTEST DOCUMIENTS

Ageneies shall submit, with their contract approval request, documentalion signed by their
exceutive dircetor, apency bead, or his or her designee certifying that adequate tme to protest
has been given to all prospective contractors and that no protest or potential protesis are known
1o the agency or any agency employees. 100 a protest is known, the agency shall disclose the
subject mailter ol the protest, state whether the protest has been resolved, and explun the
agency’s delermination concerning the protest.
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7-112 POST-AWARD VENDOR DEBRIEFING

Agencics are encouraged to exchange information with vendors in an effort (o build and
strengthen business relationships and improve the procurement process between vendors and the
State. To further this effort, agencies shall cstablish vendor debriching procedure(s) and nform
vendors al the time of procurement ol the right to request a debwicfing. At a mimmum,
debriefing should occur within five (5) busincss days after the vendor request and prior o
submission of the contract packet to the PSCRB. Agpencies shall submit with the contract
approval request, documentation signed by their ageney head or his or her designee, reporting the
number of vendor debricfings requested and conducted. This information may be included as
part ol the protest correspondence required in Scetion 7-111 (Protest Documents).

7-112.01 Debricfing Request

A vendor, successlul or unsuceessful, may request a post-award vendor debricfing, in writing,
by 17,8, mail or electronic submission, 10 be received by the agency within three (3) business
days of nolification of the contract award. A vendor debricfing is a meeting und not a hearing;
thorefore, legal representation is not required. 1M a vendor prefers to have Tegal representation
present, the vendor must notify the agency and identify its attorney. The agency shall be
allowed to schedule and/or suspend and reschedule the mecting at a time when a representative
of the Office of the Mississippi Attorncy General can be present.

7-112.02 When Debriefing Should Be Conducted

Unless good causc exists for delay, the debrieting should occur within five (3) business days
., afler receipt of the vendor request and may be conducted during a ldcc-to-face mc:eungﬂ by .

telephonic or video conference, or by imy othér method .u,c,epmb]‘c o the agency.  The’
- Procivement Olficer or dcsu:,nee should chair the mectifig, and ‘where pr: acticable, mclude other

staff with direct knowledge of the procurement.

7-112.03 Information To Be Provided

At a minimum, the debricfing information shall include the following:

(1) The apeney’s evaluation of significant weaknesses or deficiencies in the vendor’s bid or
proposal, if applicable;

(2) The overall evaluated cost or price, and technical rating, il applicable, of the successful
vendor(s) and the debriefed vendor;

(3) The overall ranking of all vendors, when any ranking was developed by the agency during
the selection process;

(4) A summary ol the rationale for award; and,
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(3) Reasonable responscs to relevant guesiions about sclection procedures contained in the
solicitation, applicable regulations, and other applicable authoritics that were followed.

7-112.04 Information Not To Be Provided

The debricfing shall not include point-by-point comparisons of the debricted vendor's bid or
proposal with those of other offering vendors.  Moreover, the debricling agency shall not
reveal any information prohibited by law and/or the following:

(1) Trade scercets as identified by the offering vendor claiming the trade scerets:

(2) Privileged or confidential manulacturing processes and techniques as identified by the
ollering vendor claiming the privileged or confidential information;

(3) Commercial and financial information that is privileged or conlidential, to include an
offering vendor’s cost, breakdowns, proflit, indirect cost rates, and similar information as

identilied by the offering vendor claiming the privileged or confidential information,
and/or,

(4) The names of individuals providing refcrence information about any vendor’s past
perfmmance.

7-112.05 Statement Tn The Solicitation

'The agency shall include in cach solicitation a statement that vendor debriefing is available and
- the information deseribed:ih Scetion 7-112,03 may be disclosed during post-award debriefing:

“7:112.06 Sumimary

An official summary of the debriefing shall be included in the contract file.

7-112.07 Pre-Award Vendor Debricfing

Nothing in these repulations requires or prohibits pre-award vendor debrieling.
7-113 UTILIZATION OF STATE PROPERTY BY CONTRACTOR
If a contractor will be utilizing State property (oflice space, equipment, cte.) for the provision of
services, the procuring ageney shall submit a wrilten notilication to the Bond Commission
explaining the property 1o be used. A copy of this lelter must be submitted to the PSCRE us part
ol the procurcment packet.

7-114 TRANSFER OF SPENDING AUTHORITY

SPALIRS no lomger requires the transfer of spending authority from one fiscal year to the next
for independent contractors.
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7-115 EXECUTED CONTRACTS

Altler the approval of a contract by the PSCRI, the contract may be execuled by the agency and
the vendor and a copy ol the exceuted contract must be clectronically submitted to the PSCRB as
soon as praclicable. The exceuted contract must be identical to the proposed contract approved
by the PSCRB. 11 4 change {5 to be made to the contract after approval by the PSCRI3 but helore
execution, the change must be brought before the PSCRDB for approval.

7-116 SPALIRS PROCEDURES FOR PSCRB CONTRACTS
7-116.01 Entering Contract Information in SPATIRS

An agency should enter complete contract information into the SPAHRS system and transmit it
electronically 1o the PSCRB lor review. The Reguest [or Contract Personnel Scrvices Approval
form must be completed in (ull, folowing all applicable requirements by the Internal Revenue
Code to determine comtract type, all DFA requitements for vendor codes, soctal scourity
numbers and commodity codes, and all PSCRB requirements delwled in the Mississippi
Personal Service Contract Rules and Regulations. Only one conlract service lype may be
cntered for cach request. Agencies must submil necessary vendor codes with vendor
numbcet/social sccurity number in SPALTIRS,

7-1160.02 Requests to Modily

Requests Lo modily the terms of previousty PSCRB-approved contracts are to be resubmitted to
the appropriate regulatory hoard (if applicable) and approved by that board prior to submission
"o the PSCRB. Along willr the mmndnmnl maodifying thL 011511131 contmct tums the appmved
: QT’A”RQ entry must also be modified. . : -

7-116.03 Terminations

Agencies must notify the PSCRB upon termination of previously approved contracts for
personal services or the completion of the performance of services prior to the original terms of
the contract (cxpiration date). The approved spending authority showld be modified to reflect
the total dollar amount cxpended. This modification must be transmitted 1o the PSRCB for
approval. After approval of the modificd amount, a termination date should be entered nto
SPAHRS. The original approved cnd date remains the end date approved hy the PSCRBE. A
termination date is entered in the *Fermination Date™ ficld in SPALIRS.

7-116-04 Options to Renew

Options to renew which are nol exercised by the agency will be treated as a termination by the
PSCRE,
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CIIAPTER 8 — ORAL PROCEEDINGS

8-101 RULEMAKING ORAL PROCEEDINGS

This scction applics to all oral proceedings held (or the purpose of providing the public with an
opportunity to make oral presentations or written inpul on proposed new rules, amendments o
eules, and proposed repeal of existing rules hefore the Tersonal Service Contract Review Board
pursuant to the Administrative Procedures Act, specifically Miss, Code Annolated §25-43-3.104.

When a political subdivision, an apency, or ten (10) persons request an oral proceeding m
regards to a proposcd rule adoption, the requestor must submit a printed, typewritlen, or legibly
handwritlen request,

A. Fach request must be submitted on 8-1/27 x 11" white paper.

B. The request may be in the form of a letter addressed to the Chairman of the Personal Service
Contract Review Board or in the form of a pleading ag if filed with a court.

(!, Fach reguest must include the [ull name, telephone numbers, and mailing address of the
requeslor(s).

13, All requests shall be signed by the person [ling the request, unless represented by an
attorney, in which case the atlorney may sign the request.

Notice of the date, time, and phc.c., of all oral proceedings shall be- filed with the Secretar Y of
“State’s Office for publication’ in the Adniinistrative Bulietin. The agency pmwdmg the nofice
shall pravide. notice of oral-proceedings to all persons requesting notification of* proposed rule.
adoptions.” The oral. pmcwdmgs will be scheduléd no carlier than twenty ' ( "ﬂ) days from the
[Wling of (he notice with the Scerctary of $tate. The Chairman of the Personal Service Contract
Review Bourd or destgnee who s familiar with the substance of the proposed rule shall preside
ab the oral proceeding on a proposced rule.

Public participation shall be permitted al oral procecdings, as follows:

A. At an oral proceeding on a proposed rule, persoms may make stalements and present
documentary and physical submissions concerming (he proposed rule.

3. Persons wishing to make oral presentations at such a proceeding shall notify the Chatrman of
the Personal Serviee Contract Review Doard at least three business days prior to the
proceeding and indicate the general subject of their presentations. The presiding ofTicer in his
or her discretion may allow individualg to participate that have not contacted the Personal
Service Clontract Review Board prior to the proceeding.

. At the proceeding, those who participate shall indicate their names and addresses, identity
any porsons or organizations they may represent, and provide any other information relating

Lo thetr participation deemed appropriate by the presiding officer.
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D). The presiding olficer may place tme limitations on individual presentations when necessary
to assure the orderly and expeditious conduct of the oral proceeding. o cncourage joml
presentations and to avoid vepetition, additional time may be provided for persons whose
presentations represent the views of other individuals as well as their own views.

L. Persons making presentations are encouraged (o avoid restaling matlers that have already
been submitted in writing, Written materials may be submiited al the oral procceding.

I, Where time permits and to facilitate the exchange ol information, the presiding officer may
open the floor to questions or general discussion. The presiding officer may question
participants and permit the questioning of participants by other parlicipants aboul any matter
relating 1o that rule-making proceeding, including any prior wrilten submissions made by
those participants in that procceding, No participant shall be required 1o answer any gucstion.

Physical and documoentary submissions presented by participants in an oral proceeding shall be
submilted lo the presiding officor. Such submissions become the property of the Personal Serviee
Contract Review Board, part of the rulemaking record, and are subject 1o the Personal Service
Coniracl Review Board's public records request procedure. ‘The Personal Service Contract
Review Board may record oral procecdings by stenographic or electronic means,

8-201 DECLARATORY OPINTONS

This scetion scts forth the Personal Service Contract Review Board’s rules governing the form,
content, and filing of requests for declaratory opinmons, the procedural rights of persons in
relation to the written requests, and the Personal Service Contract Review Board’s progedures,
teparding ‘d’u_ dl%pt‘]'ﬂtlon ofmqucsts as Leqmrcd h} Miss. ("ncle Annumted é;BS 432 2 I()B '

“The Per -mnal %u‘vu,u ( ontmct Review Bomd WJll issue df:t,ldmlm y OpImons wgmdmg thc
applicanlity Lo specificd faets of:

A, A statule administered or enloreeable by the Personal Service Contract Review Board;
3. A rule or regulation promulgated by the Personal Scrvice Contract Review Board; or,
An order issued by the Personal Service Contract Review Board.
A request must be limited to a single transaction or oceurrence.
When a person with substantial interest, as required by Miss. Code Annolaled §25-43-2.103,
requests a declaratory opinion, the requestor must submit a printed, typewritien, or legibly

handwrillen request.

A. Lach request must be submitled on 8-1/2" x 117 white paper.
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.

.

L.

The request may be in the form of a letter addressed to the Chairman ol the Personal Scrvice
Contract Review Board or in the form of a pleading as if filed with a court,

Fach requesl must include the full name, telephone numbers, and mailing address of the
requeston(s).

All requests shall be signed by the person filing the request, undess represented by an
attorney, in which case the attorney may sign the request.

Lach request must clearly stale that it 1s a request for a declaratory opinion.

Any party who sipns the request shall attest thal the request complies with the requirements set
forth in these rules, ncluding but not limiled to o full, complete, and accurate statement of
relovant facts and that there are no related proceedings pending belore any agency,
administrative, or judicial tribunal.

FHach request must contain the following:

A.

B.

.

.

A clear identification of the statute, rule, regulation, or order at issue;
The question lor the declaratory opinion;
A clear and concise statement of all facts relevant to the question presented;

The identity of all other known persons myolved in or impacted by the facts giving rise to the

.request including their. velationship (o the- facts, and: their name, majling address, .and,

tclephone number; and,
A statement sufficient to show that the fequestor has o substantial interest in the subject
mattcr of the request.

The Personal Serviee Contract Review DBoard may, for good cause, reluse 1o issue a declaratory
opimon. The circumstances in which declaratory opinions will not be issued mclude, bul are not
necessarily lmited 1o the following:

A.

B.

.

The matter 15 outside the primary jurisdiction of the Personal Service Contract Review
Bourd;

There is a lack of clarity concerning the question prescented;
There is pending or anticipated Btigation, admimstrative action or anticipated administrative
action, or other adjudication which may either answer the guestion presented by the request

or otherwise make an answer UNNSCCISArY,

The statule, rule, or order on whach a declaratory opinion is soupht is clear and not in need of’
interpretation to answer the question presented by the request;

PSORTY Rudes wind Regalations Manual Page 109 Fllective Tale 2/13/2014



F. The lucts presented in the request are not sufficient to answer the question presented,

I'. The request [ails to contain information required by these rules or the requestor failed to
follow the procedure set forth in these vules;

(. 'LThe request secks (o resolve issues which have become mool or are abstract or hypothetical
such that the requestor is not substantially affected by the rule, statule, or order on which a

declaratory opimion is sought;

H. No controversy exists or is certain to arise which raises a question concerning the application
of the statute, rule, or order;

I. ‘The question presented by the request concents the legal validity of a statule, rule, or order;

7. The request is nol hased upon facts caleulated to aid in the planning of fulure conduct, but 1s,
instead, based on past conduct in an effort w estabhsh the effeet of that conduct;

K. No clcar answer is delermimable;

T.. The question presented by the request involves the application of a criminal statule or sets
lorth facts which may constitule a erime;

M. The answer 10 the question pees
puwleiﬁed or otherwise pmtnued by law [rom chscio.sme
N. The questmn s currcntly the subject c_ﬂ an Attomoy (jcnc:rz-l.l’s opinion request;

(. The question has been answered by an Attorney General’s opinion;

P. Onc or more requestors have standing to seek an Attorney General's opinion on the proffered
guestion;

Q. A similar request is pending before this agency, or any other agency, or a proceeding is
pending on the same subject malter before any agency, administrative or judicial tribunal, or
where such an opinion would constitute the unauthorized praclice of law; or,

R. The question involves eligibility for a liconse, permit, cerlilicate, or other approval by the
Personal Service Contract Review Board or some other agency and there is a statulory or
repulatory application process by which cligibility for said leense, permit, or certilicate or
other approval may be determined.

Within forty-five (45) days alter the receipt ol a request for a declaratory opinion which

complies with the requirements of (hese rules, the Personal Service Contract Review Board shall,
in writing:
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A, Tssue an opinion declaring the applicability of the statute, rule, or order to the specified
clreumsiances,

B. Agree 1o issuc a declaratory opinion by a specified (ime but no later than minety (90} days
after receipt ol the written request; or,

C. Decline to issue a declaratory opinion, stating the reasons (or its action.

The forty-five (45} day period shall begin on the first business day after which the request is
reecived by the Personal Service Contract Review Board,

Declaratory opinions and requests for declaratory opinions shall be available for public
inspection and copying at the expense ol (he viewer during normal business hours. All
declaratory opinion and requests shall be indexed by name, subjeet, and date ol 1ssuc.
Declaratory opinions and requests which contain information which s confidential or exempt
from disclosure under the Mississippi Public Records Act or other laws shall be exempt from this
requircmicnt and shall reman confidential.
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APPENDIX A

Agencies under PSCRB Purview

Agency No. | Agency Name Master No.
()71 Office of the Attorney General (71
111 Olfice ol the Seeretary ol State 111
155 Office of the State Audior 155
60 NME State Personncl Board - 160 |
103 Division of Budget & Policy Development l6l
131 Office of Administrative Services 161
161 Department of Iinance and Admuustmtmn | 161 ]
162 Dyivision of Support Services lol
163 Office of Tort Claims 16l
171 Treasury - Stale 171
172 Ireasury - MPACT 171
173 Healih Care Expendable I'und Board o 171
174 MS Affordable College Savings Plan 171
181 Department of Revenue 181
183 MS Gaming Commission 183
201 Department of Lducation 201
203 Fd. Depl. Minimum Program 201
206 Lid. Dept. Vocational & Teuhmuﬂ 201
2317 { Blind School - ' 201
-232. - 1 Deaf bchool 201
233 Blind & Deaf "n,hool 200 .
245 Library Commission 245
247 Authority for Iducational Television 247
301 Department ol Health k10|
134 Division of Spinal Cord and Tlealth 330
139 Special Thgability Program 330
331 Pepartment of Rehahtlitalion Services 330
333 Office of Disability Determination Services 330
334 Office of SP Services for Ind. With Disability 330
349 DRS. Support Services 330
653 Div. ol' Voe. Rehab for the Blind 330
371 Department of Mental lealth 371
372 Fast M8 State Hospital Mental Health 371
373 Lillisville Statc School 371
374 Mississipm Stale Hospital 371
377 Lillisville School larm 371
379 Drug & Alcohol Section 371

PECRE Rules and Regulations Manoul Page 113

liffective Date 2/13/2014



381 Boswell Repional Center 371
385 4 North MS Regional Center 371
389 Central M8 Residential Center 374
3N | South MS State Hospital 371
392 Mississippi Adolescent Cenler 371
393 Mississippi Specialized lunnn&;}t It nuhty | RN
380 TTudspeth Regional Center 7zl
387 South Mississippi Regional Center 371
L1 North Mississippi State Hospital 371
401 Department of Agriculture & Commerce 401
405 Plant tndustry Division - Apriculture & Commerce 401
408 | Farmers Central Market - Agricalture & Commeree 401
4012 1 Apriculture 7 Commerce - Grain Division 401
105 Division of Community Duulopn‘n,p.tm - 411
411 Mississippi Developmenl Authorily 411
414 MDA - Division of Bupport Services 41
427 Board ol Animal Health 427
430 l'air Commission 430
450) Department of Marine Resourecs 450
451 Forestry Commission 451
454 MS Institute [or Iorest Inventory 451
___________________ 460 Wildlife and Fishertes 468
462 Wildlifc Cons - Museum Natural Science . Lo 468
468" I'Depurtment of ‘Wildlife and l~1'=,hu ics ‘ ' 468
470" Paiks and- Recreatmn - 468 .
471 Department of B ‘nvironmental ()U"lllty 471
473 Office of Geology and Inergy 471
474 Offiee of Land and Water 471
476 Office of Tollulion Control 471
472 Grand Gulf Military Monument Comm, 472
475 | Depurtment of Archives and History 475
480 Pat Ilarrison Waterway Districl 480
482 Pearl River Basin Dovelopment District 482
487 | Pearl River Valley Water Supply District 487
488 Tombigbee River Valley Water Management 488
491 Oil & Gas Board 491
497 Soil & Water (.011~:cwnt1011( omimission 497
500 Tnsurance Department 00
502 State Fire Academy 500
510 Banking & Consumer Finance - CFF 511
511 Depariment ol Banking & Consumer l'inance 311
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530 Public Lmployces Retirement System 530)
551 Department ol Corrections 551
557 Correction - Medical Scrvices 551
558 Corrections - Farming ()pudlmm 551
559 Parolc Board 551
601 Department of Information lwhnolof:y ‘:cnlccs 601
571 Office of Youth Services 650
647 Jobs Program o 650)
048 Child Support 650
6449 DI - Division of Support Services 650
651 Depar ment of Human Scrvices ‘ 050)
632 Division of Employment and Immmg 1 650
660 L)1v1510n____9.f Aging and Adult Services 630
661 Division of Community Scrvices o - 650
662 | Office of Social Services 650
663 Division of Social Services BlocL Grant o 650
664 Division of Children and Youth R
667 Welfare Restructoring Program 650
665 Division ol Medicaid 665
671 | Department of Fmployment Securily 671
G672 Workers Compensation Comimission . 672
107 | Division of Public Safety Plamming 711
127 Public Safcty Council on Aging . * . 711
7 Department of Public Safety . oo 71] '
_71’J “- 7| DPS - Division of Support Services . e 711
71’% Division ol Crime Laboratorics A
74 Division of Law LInforce Traming Academy 711
740 Division of Medical Lixamincr AL
742 Office of Taw Standards & Traiming 711
743 DPS Lmergeney I'elecommunications 711
744 County Jail Standards & Training 711
718 Narcotics Lureau o 711 )
73 Veleruns Affuirs Board . 73
734 Veterans [ome Purchase Board ‘ 734
811 Public Serviee Commission o | 8l
812 Public Utilities Stall 812
§24 Board of Dental Lxaminers §24
825 Agricultural Aviation Board B
WB”R Board of Physical Therapy I 828
829 Board of Medical Licensure. 820
830 | Board ol C mmulnlngy 330
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831 M5 Real listate Appraiscr License & Cert, Board 83l

832 MS Real Fstale Commission 832

833 Bowd of Funcral Scrviees N 833 |

834 Mississippi Stale Board ol Conlractors 834

830 Board of Nursing 1lome Administrators 836
838 ¢ Board o Nursing 838
839 | Motor Vehicle Commission §39

840 Board of Barber Examiners R40

841 Board of Public Accounlancy 841

842 Board of Professional Lingineers & Land Surveyors §42

843 Aihletic Commission 843

845 Board of Pharmacy §45

846 Board of Architecture and Landscape 846
860 Velerans Memorial Stadium 161

865 Arts Commission 865

8066 Auctioncers Commission B6G
7210 Mississippi Emergency Munagement Agency 7210

867 Board of Registered Professional Geologists 867

Board of Lxaminers for Social Workers &
868 Marriape/I'amily Therapists 868
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APTTNDIX B

Sample RFP

Reguest for Proposal
‘To Provide A
Irofessional Consultant

Mississippi State Personnel Board
210 East Capitol Strect, Suite 800
Jackson, MS 39201

REP NO. 98-02-SPR

Contact Person: John Smith
G0 1-999.99494
Fax Number: 601-999-9999
MISSISSIPPI STATE PERSONNEL BOARD
210 East Capitol Strect, Suite 800 Jackson, M5 39201
(601) 359-6517

INVITATION: Writicn proposals subject to the conditions herein stated and attached herclo,
will be recerved at this office until Thursday, May 6, 2010, at 2:00 p.m. local hme for lurnnhmg
the’ \%rvxccs as dc:scribed belnw for ﬂu, Mnmmppl Btatcr Pc:rsonne] Board. - . ST

- DL‘%CRIPTION Ilu, stmssmpl ‘state Penomw] Hnmd (M%PB) is hc:rcby 1equehlmg, written
proposals to provide a professional consultamt.

The Mississippi State Personnel Board will receive proposals lrom fiems having specilic
experience and qualifications in the arca idemtified in the solhcilation.  lor consideration,
proposals [or the project must contain evidence of the [irm's experience and abilitics n the
specilicd arca and other disciplines directly related to the proposed service. Other information
requited by the Mississippi Stale Personnet Board may be included elsewhere in the solicitation.
Unless otherwise stated, all offerors shall provide profiles und resumes of the staff to be assigned
W the project, references, illustrative examples ol similar work performed, and any other
information that clearly demonstrates the offoror’s expertise in the avea of the soheitation.

A selection committee shall review and cvaluate all replies. The sclection committee will have
only the response 1o the solicitation to review for selection of finalists, It 1s, therefore, important
that respondents cmphasize specific information pertinent to the work.  Evaluation of the
responses will be based on the [ollowing criteria:
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A. The overall quality of the proposed plan for performing the required scrvices--the plan
should rellect an understanding of the project and its objectives. Consideration wifl be given
to the completencss of the response to the spectiie requirements of the solicitation. (Critical)

B. Proposcr's ability to provide the required scrvices as reflected/evidenced by guahfications
{cducation, experience, ete.). This includes the ability of the proposcer to provide a work
product that 1s legally delensible. (Very Important)

(. The personnel, equipment, facilities, und [inancial resources to perform the services currently
available or demonstrated to be made available at the time of contracting. (fmportant)

N A record ol past performance of stimilar work. (Critical)

L. Price. (fmportant)

Inquiries regarding s Request for Proposal must be directed (o

John Smith, (TTILL)
Mississippi State Personnel Board
210 Last Capitol Street, Swie 800

Tackson, ME 39201

(601} 999-9999

Propoials and attachments must be subniittéd {o:

Jim Smith, (TITTE).
Misstssippt State Persormel Board
210 East Camtol Street, Suite 800

Jackson, M5 39201

(601) 999-9999
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1.0

1.1

1.2

MISSISSITPI STATE PERSONNEL BOARD
210 EAST CAPITOL STRELKT, SUITE 8060
JACKSON, MISSISSIPPT 39201

SPECIFICATIONS, TERMS AND CONDITIONS FOR PROFESSIONAL
CONSULTING SERVICES

General Statement:

‘The Mississippi State Personncl Board (hereafter sometimes “*MSPB™), in order to ensure
that selection procedures for screening upphicants for jobs with the state service in
Mississippi are job related and legally defensible, is desivous of securing the scrvices of a
professional consultant.  Additional information may be obtained by written request Lo

Jim Smith, Mississippi State Personnel Board, 210 East Capitol Street, Suile 801,
Jackson, M 39201,

Detailed Minimum Specifications:

Devise a written proposal that will ensure that selection procedurcs for screening
applicants for jobs with the state scrvice of Mississipp are job related and legaily
defensible, Al inlormation, results, conclusions, studics and other data arising oul of the
copsullant’s performance may be utilized by the state in titigation. The wrilten proposal
should be such that it clearly and (dly explains how the consultant will:

(1) provide expertise in conjunction with the development of valid job descriptions with
essential [unctions in compliance th federal law, ‘-;prlthElu_Y, the Americans with
Dnal‘nlmw Act (A]_)A) ST oo ~ ST

- (2) provlde jub relulgd nﬁnirmmi qualifications for job classes scleeted or identified by

the Mississippi State Personnel Board and provide a recommendation on the
continued utilization of tests, where applicable, in association with these job related
minimum qualifications;

(3) provide professionally developed job deseriptions with job relaled mintmum
qualilications and cssential functions in compliance with federal law, with necessary
documentation as professionally appropriate for cstablishing job relatedness; and,

(4) provide job class specifications in both hard copy (paper) and clectronic formats (The
State Personnel Board uses Microsoll Word and Adobe to mainlain ils current job
class speeifications documents.  Special features of Word are used 1o format the
documents.  The consultant submitting the proposal will be required to provide
electronic [les in the format specified by the Mississippi State Personnel Board.
Special lormatling codes, file naming conventions, and other instructions will be
provided 1o the consultant al the time ol the award, As an option, the consultant's
proposal should provide provision ol all documentation in PDF format.  Lilcctronic
filcs arc to be provided in Microsoft Word and PDI format.).
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2.0

340

The price submitted shall reflect a tolal cost lor euch successfully completed job
deseription provided for each job class, specilying the (otal number of job descriptions
that the comsullant can successlully complete no later than May 31 of each fiscal vear,
The MSPB stalT will provide the consultant with lists identifying the specific job classcs
for which these scrvices are to be performed.  Completed job deseriptions nmst be
delivered to MSPL for review as [ollows:

{1) The first batch must be delivered no later than three months after the commencemoent
ol the contract with a minimum of 15 job descriptions being submiited l[or review.

(2) All other hatches must be delivered cach month thereafter with a minimum of 17 job
deseriptions being submitted for review each month,

The period of performance of this serviee is for fiscal years 2013 through 2015 (July 1,
2012 - June 30, 2015). ‘The contract is renewable for a period of two years for liscal year
2016 - 2017 conditioned upon the receipt of stale [unds and satisfactory performance
duting prior fiscal years as delermined by the State Personnel Director.

CONSULTANT'S  WRITTEN PROPOSAL  SLALL  CONTAIN  THE
FOLLOWING MINIMUM INFORMATION:

(1) name of consultant, location ol consultant's principal place of business, and the place
ol performance of the propescd contract,

(2) age of consultant's business and the average number of cmployces over the past three
( ’E) years;

.{3) resume’ lmmg abilitics, qualifications d.lld e:gpm]enw: u{ all. 111d1v1dual~, who wﬂl bc
as*mgnc:d to provide the required ser vices; -

(4) Nisting of three contracts under which services similar in scope, size, or discipline
were performed or uadertaken, including at least two (2) references for current
contracts or those awarded during the past three (3) years (On a proposal form, list
three (3) projects to include the names and addresses of the projects, the scope of the
project, and the names and telephone numbers of the clients for reference purposcs.
All information on the proposal form must be completed.  Incomplete or unsigned
proposal forms will be rejected.);

(5) a plan giving s much detail as is practical cxplaining how the services will be
performed; and,

(6} an cstimate of price,
INSURANCE REQUIRTMENTS

The successiul offcror/proposer will be required to procure and mainlain errors and
omissions/professional liability coverage in the amount of:
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4.0

6.0

$250.000 per occurrenee for liscal Year 2013;

$250,000 per occurrence (or Fiscal Year 2014,

$250,000 per oceurrence for liscal Year 2015;

$500,000 per occurrence for Fiscal Year 2016; and,

$500,000 per oceurrcnee for Liscal Year 2015 (provided renewal oplion 1s cxercised);
and offer proof of such coverage. Prior (o the execution of the contract, proof of such
coverage shall be provided. Should the ecrtificate expire during the term of the contract,
it is the responsibility of the vendor to provide copies of the current insurance certificate.
RENEWAL OF CONTRACTS

The contract may be rencwed at the discretion of the agency upon writien rotice to the
contractor at least 60 days prior Lo the contract anmiversary date for a period of one year
under the sume prices, terms, and conditions as in the original contract. The total number

ol renewal years permitted shall not exceed two.

COMPENSATION FOR SERVICES WILL BE IN THE FORM OF A FIRM
FIXED PRICE AGREEMINT

REJECTTON OF PROPOSALS

‘-Proposals which do not conform to the requirm'néiﬂ’s set forth. in'this R'I“'I-‘"mafy be rejected
by MSPR., Proposals may be rejoeted for, reasons which include, but ire not Hmiled to, .. .
* the {wllowing: ‘ . R S _ :

{1) the proposal containg unauthorized amendments to the requirements of the RIFP;
{(2) the proposal is conditional,

(3) the proposal is incomplete or contains nregularitics which make the proposal
indelinite or ambiguous;

(4) the proposal is received late;
(3) the proposal 1s not signed by an authorized representative of the party;
(6} the proposal contains false or misleading stalements or relerences; and,

(7} the proposal does not ofler to provide all serviees required by the RIP,
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7.0

8.0

9.0

10.0

110

12.0

ACCEPTANCE OF PROPOSALS

MEPB reserves the right, in ils sole diseretion, to watve minor irrepularities in proposals,
A minor irregularily 15 a variation of the RI'P which does not affect the price of the
proposal, or give one party an advantage or benefit not enjoyed by other partics, or
ad‘x"c:r%‘cly immct the in’rerc:st of MSTB, Waivers, when granted, shall in no way maodify

.‘:.pt:f,-lf.]Lu.!.u.nm and mhm contract requircments, if the party is awarded the contract.
DISPOSITION OF PROPOSALS

All submitted proposals become the property of the State of Mississippt.
COMPETITIVE NEGOTIATTION

The idding method to be used is that of competitive negotiahon {rom which M3PB s
sceking the best combination of price, experience and quality of service.  Discussions
may be conducled with oflerors who submit proposals determined 1o be reasonably
susceplible of being sclected for award. Likewise, MSPR also reserves the right to accept
any proposal as submitted for contract award, without substantive negotiation of offered
terms, services or prices. For these reasons, all partics arc advised to propose their mosl
favorable terms initially,

RYP DOES NOT CONSTITUTE ACCEPTANCE OF O¥FER

“The release of the Reqm:at lor Proposal doces not constitute an acceptance ol any oller,
mor does such release in any way obligate MSPB to execute & contrici with any - other . -

parly.. MSPB reserves the right to accept, reject, or nggotiale any or all offers on the basm-

ofthe cvqluatmn criteria contained within this document. The final decision to execute 4 .

contract with any party rests solely with M5PB.
EXCEPTIONS AND DEVIATIONS

Offerors taking exception o any part or scction of the solicitation shall indicale such
exceptions in the proposal and shall be fully deseribed. Lailure to indicale any exception
will be mterpreted as the offeror’s intent to comply fully with the requirements as written.
Conditional or qualificd offers, unless specifically allowed, shall be subject to rejection in
whole or in part.

NONCONFORMING TERMS AND CONDITIONS

A proposal that includes terms and conditions which do not conform to the terms and
conditions In the Request for Proposal 1s subjeet to rejection as non-responsive. MSPBH
reserves the right Lo permit the offeror to withdraw nonconforming terms and conditions
from its proposal prior to a determination by the Mississippt Stale Personnel Board of
non-responsivencss based on the suhmission of nonconforming terms and conditions.
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13.0

14.0

15.0

6.0

17.0

18.0

18.1

PROPOSAL ACCEPTANCE PERIOD

The original and five (3) copics of the proposal and all attachments (six (6) copics total)
shall be signed and submitted in a sealed envelope or package 1o Jim Smith, 210 Eust
Clapitol Street, Suite 800, Jackson, MS 39201 no later than two o'clock p.m. on Thursday,
May 6, 2013, Timely submission of the proposal is the responsibility of the offeror,
Offers received alter the specified time shall be rejected and returned 1o the offeror
unopened. The envelope or package shall be marked with the proposal opening date and
time and (he number of the request for proposal. The lime and date of receipt shail be
indicated on the envelope or package by the MSPR Business Office. Fach page of the
proposal and all attachments shall be identified with the name of the offeror.

LEXPENSES INCURRED IN PREPARING OFFLERS

MSPR accepls no responsibility [or any cxpense incurred by the offeror in the
preparation and presentation of an offer. Such expenses shall be borne exclusively by the
olferor.

PROPRIETARY INFORMATION

The offeror/proposer should mark any and all pages of the proposal considered to be
proprictary information which may remain confidential in accordance with Scctions 25-
61-9 and 79-23-1 of the Mississippi Code. Any pages not marked accordingly will be
subject (o review by the general public after award of the contract. Requests to review the
proprictary information will be handled in accordance with applicable legal procedures.

ADDITIONAL TNFORMATION -~ "* ~ .- 7= .

Questions about this Request for Proposal st be submitted in writing to Jokn Smith at

210 East Capitol, Suite 800, Jackson, MS 39201, lax number 601-999-9999. Offerors are
cautioned thal any statements made by the contact person thal materially change any
portion of the Request for Proposal shall not be relied upon unless subsequently ratificd
by a formal written amendment to the Request for Proposal.

DEBARMENT

By submitting a bid, the bidder certifies that it is nol cwrrently debarred from submitting
bids for cantracts issued by any political subdivision or agency of the stale of Mississippi
and that it is not an agent of a person or enlity that is currently deharred [rom submitling
bids lor contracts issucd by any political subdivision or agency ol the state of Mississippi.
REQUIRED CLAUSES FOR PROCUREMENT

Acknowledgement of Amendments

Offerors shall acknowledge receipt of any amendment o the solicitation by signing and
retuming the amendment with the proposal, by identifying the amendment number and
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dute in the space provided (or this purpose on the proposal form, or by letler. The
acknowledpment must be received by the Mississippi State Personnel Bourd by the tine
and at the place specilicd for receipt of proposals.

18.2 Certification of Independent I'rice Determination

The bidder certifies that the prices submitted in response to the solicitabon have been
arrived at independently and without - for the purpose of restricting competition - any
consullation, communication, or agreement with any other bidder or competitor relating
to those prices, the intention 1o submit a bid, or the methods or factors used o caleulate
the prices bid.

18.3  Prospective Contractor’s Representation Regarding Contingent Yees (7o be placed
in prospective contractor’s response bid or proposal.)

The prospeetive contractor represents as a part of such contractor’s bid or proposal that
such contractor has/has not (use applicable word or words) retained any person o agency
on a percentage, commission, or other contimgent arrangement o secure this contract.

18.4 E-Verification

Contractor represents and warrants that it will ensure its compliance with the Mississippi
Fmployment Protection Act (Scnate Bill 2988 from the 2008 Regular Tegislative
Session) and will register and participate in the status verilication system for all newly
hired employecs. The term “employee” as used herein means any person that is hired to
_perform work within the State ol Mississippi. As used herein, “status verification qulem”
means the iflegal Immigration Refoitr and Immigration Responsibility Act of 1996 thit i
* . operated by the Unm.cl States Department. of Homeland Security, also known as the F-
" Verify Program, or any other successor electronic verification syslem replacing the E-
Verify Program. Coniractor agrees lo maintain records of such compliance and, upon
request of the Stale, to provide a copy of each such verification to the Stale. Contractor
further represents and warrants that any person assigned to perform services hercafter
mects the employment cligibility requirements of all immigration Taws of these
warrantics, the breach ol which may subject Contractor to the following:

) Termination of this Agreemoent and ineligibility [or any statc or public contract in
Mississippt for up to three (3) vears with notice of such cancellation/termination
hemg made public; or,

h) The loss of any license, permit, certilication or other document granted to Contraclor
by an agency, department or governmental cntity for the right lo do business in
Mississtppi for up Lo onc (1) year; or,

¢} Both. ln the event ol such termination/cancellation, Contractor would also be Hable

lor any additional costs incurred by the State due 1o Contract cancellation or loss of
Ticense or permit.
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18,5 E-Payment

Contractor agrees 1o accepl all payments in United States currency via the State of
Mississippi’s electronic payment and remittance vehicle. The agency agrees 1o make
payment in accordance with Mississippt taw on “limely Payments (or Purchascs by
Public Bodics,” Scotion 31-7-301, et seq. Mississippi Code Annotated, as amended,
which generally provides for payment of undisputed amounts by the agency within forty-
(ve (43) days of receipt of invoice.

18.6  Representation Regarding Contingent Fees

The contraclor represents that it has not retained a person to solicit or scoure a Stale
contract upon an apreement or understanding [or a commission, percentage, brokerage, or
contingent foe, except as disclosed in the contractor’s proposal.

18.7 Representation Regarding Gratuities

The offeror, or contractor represents (hat it has not violated, is nol violaling, and promises
that it will not violale the prohibition apainst gratuities set [ovth in Scction 7-204
(Gratuities) ol the Mississippi Personal Service Contract Procurement Repulations.

19.0 STANDARD TERMS AND CONDITIONS WHICH WILL BE INCLUDED IN
ANY CONTRACT AWARDED FROM THIS RIFP

191 Applicable Taw

‘'he éontract shall be ghverned by and construed in accordance with thi laws of the State -
-of Mississipp, excluding its conflicts.of Llws provisians, and any. litigation with respect
thereto shall be brought in the courts ol the state. “The contractor shall Lmnplv with
applicable federal, state, and Tocal laws and regulations.

19.2  Availability of IFunds

It is expressly understood and agreed that the obligation of the State (o proceed under this
agrecment is conditioned upon the appropriation of funds by the Mississippi State
Legislature and the reccipt of state and/or federal funds. 10 the funds anticipated for the
continuing [Wlillment of the agreement are, at any time, not forthecoming or insulficient,
cither through the failure of the lederal government to provide funds or ol the State of
Mississippi to approprisle [unds or the discontinuance or malerial alteration of the
program under which [unds wore provided or il funds are not otherwisce available to the
state, the state shall have the right upon ten (10) working days written notice (o the
contractor, to terminate this agreement without damage, penalty, cost or expenses o the
state of any kind whatsoever., The ellective date of termination shall be as specified in
the notice of termination.
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19.3

19.4

9.5

Procurement Resulations

The contract shall be governed by the applicable provisions of the Personal Scrvice
Contract Review Board Regulations, a copy of which is available al 210 Last Capitol
Sirect, Suite 800, Jackson, MS, for inspection.

Confidentiality

The contractor shall agree 1o assure the confidentiality of any records obtained from the
State Personnel Board as required by state and federal privacy laws, No nlommation,
documents or other material provided 0 or prepared by the contracior decmed
confidential by MSPD purswanl o state and federal privacy taws, shall be made available
o any person or organization without the prior approval of MSPB.  Any lability
resulting from the wrongful disclosure of conlidential information on the part of the
contractor shall rest with the contractor,

Stop Work Order

(1) Order to Stop Work. The Procurement Officer of MSPR, may, by written order to the
Contractor at any lime, and without notice 10 any surety, require the Contractor Lo
stop all or any part of the work called for by this contract. This order shall be for a
specified period not cxceeding 90 days alter the order is delivered Lo the Contractor,
unless the partics agree to any further period.  Any such order shall be identified
speeifically as a stop work order Issued pursuant to this clause. Upon receipt of such
an order, the Contractor shall forthwith comply with its terms and take all reasonable
steps to. minimize the oceurrence of costs allocable to the work covered by the order

. during the period of Work stoppage. Before the stop work order’ expires; or- within
any further period to which the pamus shall hcwe agreed, the Promm,mcnt (_)“l(_—tﬂ'
shall either: ' R '

(2) cuneel the stop work. order; o1

(b) terminate the work covered by such order us provided in the “Termination for
Delault Clause’ or the “Lermination for Convenienee Clause” of this contract.

(2) Cancellation or Lxpiration of the Order. If a stop work order issucd under this clause
is canceled at any time during the period specified in the order, or if the period ol'the
order or any extension theecof expires, the Contractor shall have the right o yesume
work,  An appropriate adjustment shall be made in the debivery schedule or
Contractor price, ot both, and the contract shall be modified m writing accordingly, if:

(a) the stop work order resuits in an increase in the time required (or, or in the
Contractor’s cost properly allocable to, the performance of any part of this
comtract; and,

(b) the Contractor asserls a cluim for such an adjustment within 30 days after the end
of the period of work stoppage; provided that, il the Procurement Officer decides
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that the Taets justify such action, any such claim asserted may be reccived and
deted upon at any time prior to final payment under this contract.

(3) Lermination of Stopped Weork. 11 a stop work order is not canceled and the work
covered by such order s terminated for default or convenience, the reasonable costs
resulting from the stop work order shall be allowed by adjustrment or othcrwise,

(4 Adjustments of Price. Any adjustment i contract price made pursuant 10 this clause
shall be delermined in accordance with the Price Adjustment Clause ol this conlract,

19.6  Compliance with Laws

The Contractor understands that the MSPB is an equal opportunity cmployer and
therefore maintains a policy which prohibils unlawlul diserimination based on race,
color, creed, sex, age. national origin, physical handicap, disability, or any other
consideration made unlawiul by federal, State, or local laws, Al such discrimination is
unlawlul and the Contractor aprees during the term of the agreement that the Contractor
will strictly adhere to this policy in its employment practices and provision of services.
The Contractor shall comply with, and all activitics under this agreement shall be subject
10, all applicable federal, State of Mississippl, and Jocal laws und regulations, as now
existing and as may be amended or modilied.

19.7  Anti-Assignment/Subcontracting

The Contractor acknowledges that it was selected by the MSPB (o perform the services
required horeunder based, 111 part, upon the Contractor’s special skills and expertise. The
+ Clontractor shall not ;vmg,n ‘sulicontract or oltherwise transfer this agreement in whole or
. In part without the prior writlen. consent of the MSPB,.which the MSPB may, in.its sole ..
discretion, approve or deny without feason.” Any attempled assj gﬁmmt or transfer of fts
obligations without such consent shall be null and void.” No such approval by the MSPR
of any subcontract shall be deemed n any way to provide for the incurrence ol any
obligation of the State m addition to the total fixed price agreed upon tn this agreement,
Subcontracts shall be subject to the terms and conditions of this agreement and to any
conditions of approval that the MSTPB muy deem necessary. Subject to the foregoing, this
agreement shall be binding upon the respective successors and assigns of the parties.

19.8  Antitrust

By cotering into a contract, the Contractor conveys, sclls, assipns, and translers o the
Mississippl State Personnel Board all rights, titles, and interest it may now have ot
herealler aequire under the antitrust laws of the United States and the State of Mississippi
that relate to the particular poods or services purchased or acquired by the Mississippi
State Personncl Board under said contract.
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19.9

19.10

19.11

19.12

19.13

Approval

Tt is understood that the Contract is void and no payment shall be made in the event that
the Personal Service Contract Review Board does not approve this contract.

Attorncys' Fees and Expenses

Subject to other terms and conditions of this agreement, i the cvent the Conlractor
defaults in any obligations under this agreement, the Contractor shall pay Lo the State all
costs and cxpenses (including, withoul limitation, investigalive lecs, court costs, and
allorneys’ fees) incurred by the State in enforcing this agreement or otherwise reasonably
related thereto,  Contractor agrees that under no circumstances shall the customer be
obligated Lo pay any attorneys® fees or costs of lepal action to the Contractor.

Authorily to Contract

Clontractor warrants (a) that it is a validly orpanized business with vahid authority to enter
into this agreement; (b) that it is qualificd to do business and in good standing in the Stale
of Mississippi: (¢) that entry into and performance under this agreement is nol restricted
or prohihited by any loan, security, (nancing, contractual, or other agrcement of any
kind, and (d) notwithstanding any other provision of this agreement to the contrary, that
there arc no cxisting legal proceedings or prospective legal proceedings, cither voluntary
or atherwise, which may adversely affect its ability to perform its obligations under this
agreement.

C h:-m;,c in %Lupe of Worlx

lhe M,l’:\bl,’:vblppl State Pusomml Board may mdu‘ changt.,s in thf: work uumatmg of

additions, delctions, or other Tevisions within the- peneral scope of the contract, No

claims may be made by the Contractor that the scope ol the project or of the Contractor’s
services has been changed, requiring changes lo the amount of compensalion (o the
Contractor or other adjustments to the conlract, unlcss such changes or adjusiments have
been made by written amendment to the contract signed by the Mississippl Stale
Personnel Board and the Contractor,

If the Contractor belicves that any particular work is not within the scope ol the project,
js 2 material change, of will otherwise require more compensation to (he Contractor, the
Contractor must immedialely notify the Mississippi State Personnel Board in writing of
this belicf. If the Mississippi State Personnel Board believes that the particular worl is
within the scope ol the contract as written, the Contractor will be ordered 1o and shall
continue with the work as changed and at the cost stated for the work within the scope.

Contractor Personnel
The Mississippi Stale Personnct Board shall, throughout the life of the conlract, have the

right of reasonable rejection and approval ol stalT or Subcontractors assigned to the work
by the Coniractor. If the Mississippi State Personnel Board reasonably rejects staft or
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19.14

19.15

19.16

Subcontractors, the Contractor must provide replacement stall or Subcontractors
satislactory to the Mississippl State Personmel Bourd in a tmely manner and at no
additional cost to the Mississippi State Personnel Board. 'The day-to-day supervision and
control of the Clontractor’s employees and Subcontractors is the sole responsibility ol the
Conlraclor.

Failure 1o Deliver

In the event of fwiluwre of the Contractor to deliver services in accordance with the
contract lerms and conditions, the Mississippi State Personmel Bourd, afler duc oral or
written notice, may procure the services (rom other sources and hold the Contractor
responsible lor uny resulting additional purchase and administrative costs, This remedy
shall be in addition to any other remedies that the Mississippi State Personne] Board may
have.

IFailure to Enforee

I'ailure by the Mississippi Stale Personnel Board at any time to enforee the provisions of
the contract shall nol be construed as a waiver of any such provisions., Such falure (o
enlorce shall not affect the validity of the contract or any part thereol or the right of the
Mississippi Statc Personnel Board to enforce any provision at any time in accordance
with its terms.

Force Majcure

Lach party shall be excused from performance lor any pertod and to the extent that it is

" prevented from pérforming any obligation or scrviee; in whole or in part, as a résult of

19.17

Ccauses beyond the reasonable control and without the fault or.neghigence-ol such parly .
“and/or its Subtontractors. Such acts shall include without limitation acts of God, strikes,

lockouts, riots, acts or war, epidemics, governmental regulaiions supcrimposed after the
fact, fire, earthquakes, Noods, or ather natural disasters (the “lorce Majeure Bvents™).
When such a cause ariscs, the Contractor shall notify the MSPR immediately in writing
ol the cause of its inability to perform; how it affects s performance, and the anticipated
duration of the inability to perform. Delays in delivery or mn meeting completion dates
duc to lorce Majeure Fvents shatl automatically extend such dates for a period equal 10
the duration ol the delay causcd by such cvents, unless the MSPB determines it 1o be 1n
1ls best mnicrest 1o terminate the aprecment.

Indemnification

To the [Wlest extent allowed by law, the Contractor shall indemnily, delend, save and
hold harmless, protect, and cxonerate the MSPR, its Commissioners, Board Members,
officcrs, cmployees, agents, and representatives, and the Stale of Mississippl from and
against all claims, demands, habilities, suits, actions damages, losscs, and costs of every
kind and nature whatsoever, meluding, without limitation, court costs, Investigative fees
and expenses, and attorncys’ foes, arising out of or caused by the Contractor and/or s
pariners, principals, agents, employees and/or Subcontractors in the performance of or

PSCRB Kules and Regulstions Mimual I'age 129 Effective Date 2/13/2014



19.18

19.19

19.20

failure 1o perform this agreement. In the State’s sole discretion, the Contractor may be
allowed 1o control the defense of any such claim, suit, ete. In the event the Contractor
defends said claim, suit, ete., the Contractor shall use legal counsel acceptable o the
State:; the Contractor shall be solely responsible for all costs and/or expenses associated
with such defense, and the State shall be entitled to participate n said defense. The
Contractor shall not settle any claim, suit, ete. without the Stale’s concurrence, which the
State shall not unreasonably withhold.

Independent Contractor Slatus

The Contractor shall, at all (imes, be regarded as an independent contractor and shall at
no time act as an agent for the MSPR, Nothing contained herein shall be deemed or
consirued by the MSPB  the Contractor, or any third party as creating the relationship of
principal and agent, master and scrvant, partners, joinl venturers, employer and
emplovee, or any similar such relationship between the MSPIR} and the Contractor.
Neither the method of computation ol fees or other charges, nor any other provision
contained herein, nor any acts ol the MSPDB or the Contractor hercunder, create or shall
be deemed to create a relationship other than the independent relationship of the MSPB
and the Contractor. Contractor’s persomnel shall not be decmed in any way, directly or
indirectly, expressly or by implication, to be employees of the Siate. Neither the
Contraclor nor its employees shall, under any circumsiances, be considered servants,
agenis or employees of the Mississippi State Personnel Board; and the Mississipp State
Personnel Board shall be at no time Jegally responsible for any negligence or other
wrongdoing by the Contractor, its servants, agents, or cmployees. The Mississippi State
Persomnel Board shall not withhold [rom the contract payments lo the Contractor any
lederal or State unemployment Laxes, federal or State income laxes, Social Secunly lax,

‘or any other.ampunts- for benefits to the Coniractor. Further, -the Mississippi State.
~ Personnel, Humd shall-not provide to-the Contractor. any insurance coverage or other

henefits, including Workers® Compensation, normallv pmwded by 1hg, State  for its.
employees,

No Limitation of Liability

Nothing in this Agreement shall be interpreted as excluding or fimiting any tort hubility
of the Contractor for harm causcd by the intentional or reckless conduct of the Contractor
or for damages incurred through the negligent perlormance of duties by the Contractor or
the delivery of products that are delective duc to neglipent consiruction.

Notices

Al} notices required or permitted to be given under this agreement must be in writing and
personally delivered or sent by certified United States mail, postage prepaid, retum
receipt requested, to the parly to whom the notice should be piven at the address set [orth
below, Notice shall be deemed piven when actually reecived or when relused. 'The
parties agree Lo promptly notify cach other in writing of any change ol address.
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19.21

19.22

19.23

19.24

For the Contractor: neme, Hile, confructor, address
For the Agency: name, title, agency, address
Oral Statements

No oral statement of any person shall modify or otherwise affect the lerms, conditions, or
specifications stated in this contract.  All modifications to the contract must be made in
writing by the Mississippi State Personnel oard,

Ownership of Documents and Work Papers

The Mississippi State Personnel Board shall own all documents, files, reports, work
papers and working documentation, electronic or otherwise, created in connection with
the contract services which are the subject of this Agreement, excepl {or the Contractor’s
internal administative and quality assurance files and internal project correspondence.
The Contractor shall deliver such decuments and work papets to MSPI upon termination
or completion of the Agreement. The [oregoing notwithstanding, the Contractor shall be
cntitled to retain a set of such work papers for its files. Contractor shall be entitled to use
such work papers only aftor receiving written permission from MSPDB and subject o any
copyright proteetions.

Reeord Retention and Access to Records

Provided the Coniractor is given reasonable advance written notice and such mspection 1s
made during normal business hours of the Contractor, the MSPR or any duly authorized

refiresentatives:-shall have ‘unimpeded, prompt access to any. of the Contractor’s books,”

documents, papers, and/or records which are maintained or produced as a result of the
coptract for the purposc of making audits, examinations, excerpts, and transeriptions. "All
records related to this Agreement shall be retained by the Contractor for three (3) vears
alter final payment is made under this Agreement and all pending mailers are closed,
However, if any audit, litigation or other action arising oul of or related in any way to this
contract is commenced before the end of the three (3) year poriod, the records shall be
retained lor one (1} year after all issues arising out of the action are (inally resolved or
unlil the end of the three (3) year period, whichever is later.

Recovery of Moncy

Whenever, under the contract, any sum ol moncy shall be recoverable (rom or payable by
the Contractor to MSPB, the samc amount may be deducted [rom any sum due to the
Contractor under the contract or under any other contrael between the Contractor and
MSTR. The rights of MSPB are in addition and without prejudice to any other right
MSPB may have to claim the amount ol any loss or damage sulfered by MSPDB on
account of the acts or omissions ol the Contractor,
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19.25

19.26

19.27

Right to Inspect L'acility

The Stale may at rcasonable times inspecet the place of business of a Contractor or any
Subcontractor which is related 1o the performance of any Contract awarded by the State,

Stale Property

Contractor will be responsible for the proper custody and care ol any State-owned
property furnished for Contractor’s use in comnection with the performance ol this
apreement. Conlractor will reimburse the State for any loss or damage, normal wear and
tear excepled.

Termination for Convenienaee

(1)

(2)

Termination. 'I'he Procurement Officer of the MSPB may, when the interests of the
State so require, lerminate this contract in whole or in part, for the convenience of the
State. The Procurement Officer shall give written notice of the termination to the
Contractor specifving the part ol the coatract terminated and when termination
becomes cffective,

Contractor’s Obligations.  The Contractor shall incur no further obligations in
connection with the terminated work and on the date set in the nolice ol termination
the Contractor will stop work o the extent specified.  The Contractor shall also
tcrminate outstanding orders and subcontracts as they relate to the terminated work.
The Contractor shall settle the liabilities and claims arising out of the termination of
subcontracts and orders connected with the tummated work,  The Procurcment
Officer may direct fhie Contraclor. to assign the’ Contractor's right, titlc, and interest

_under terminated orders or subcontracts to the, MSPB.  The Contractor must sull

'complete ABe work not fetminated hy the. fotice of termihation and may incir

obligalions as arc necessary to do so.

19.28 Termination oy Default

} Defaudr. 1 the Contractor refuses or fails to perform any of the provisions of this

contract with such diligence as will ensure its completion within the time speeified in
this contract, or any extension theeeof otherwise lwils to timely satisfy the contract
provisions, or commils any other substantial breach of this contract, the Procurcmoent
Officer ol the MSPR may notify the Conlractor in writing of the delay or nonperfor-
mance and if not cured in (en days or any longer time specified 1n writing by the
Procurcment Officer, such officer mayv terminate the Conlractor's right to proceed
with the contract or such part of the contract s to which there has been delay or a
failure to properly perform,  In the event of termination in whole or i part, the
Procurement Officer may procure similar supplics or services in a mannct and upon
terms deemed appropriate by the Procurement Officer, The Contractor shall continue
performance of the contract to the extent it is not termuinated and shall be Jiable for
exeess costs incurred in procuring similar goods or services.
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(2} Contracior’s Duties. Notwilhstanding termination of the contract and subject 1o any
directions (rom the Procurement Officer, the Contractor shall tuke timely, reasonable,
and ncecssary action to protect and preserve properly in the possession of the
Contractor in which the Stale has an ntercst.

(3) Compensation. Payment for completed services delivered and aceepted by the MSPR
shall be at the contract price.  The MSPB may withhold {rom amounts due the
Contractor such sums as the Procurement Officer deems to be neeessary to protect the
State against toss because ol outstanding liens or claims of former lien holders and 1o
reimburse the State for the cxcess costs incurred in procuring simnlar goods and
sCrvices.

(4

—

Fxcuse for Nomperformance or Delayed erformance.  Except walh respect to
delaults of Subcontractors, the Contractor shall not be in delault by reason of any
failure in performance ol this contract n accordanee with its terms (including any
failure by the Contractor to make progeess in the prosecution of the work hercunder
which endangers such performance) if the Contractor has notified the Procurement
Officer within 15 days after the cause of the delay and the failure ariscs out of causes
such as: acts of God; acts of the public cnemy; acts of the State and any other
governmental entily in its sovercign or contractual capacity; fives; loods; epidemics;
quarantine  restrictions; strikes or other labor disputes; [reight cmbarpoes; or
unusually severe weather,  If the futlure o perform 1s caused by the failure of a
sSubcontractor to perform or 1o make progress, and if such failure arises oul of causes
similar to those set {orth above, the Contractor shall not be deemed 10 be n default,
unless the serviees (o be furnished by the Subcontractor were reasonably obtainable
from other sources in sufficient. time Lo permil the Contraclor to mect the contract,

requirements.

Upon requiesi-ol the Contractor, the Procurement Officér shall dscertain the facts and

extent of such failure, and, if such officer determines thal any failure to perform was
occasioned by any one or more ol the cxcusable causes, and that, bul lor the
excusable cause, the Contractor's progress and performance would have met the terms
ol the contract, the delivery schedule shall be revised accordingly, subjoct to the
rights of the State under the clause entitled  "Termination [or Convenience.”  (As
used in this Paragraph of this ¢lause, the term "Subeontractor” means Subcontraclor
at any tier).

(5} Rrroneows Termination for Default. 11, afler nolice of termination of the Contractor's
right to procced under the provisions of s clause, it is determined for any reason
that the contract was not in default ander the provisions of this clause, or thal the
delay was excusable under the provisions of Paragraph (4) (Fxcuse lor Nonper-
lormance or Delayed Performance) of this clause, the rights and obligations of the
partics shall, if the contract contains a clause providing for termination for
convenicnee of the State, be the same as 1l the notice of termination had been issued
pursuant to such clause,

PRI Rules and Kegulations Manual PFage 133 Effective Dale 2/13/2014



19.29

19.30

19.31

20.0

20.1

(6) Additiona! Rights and Remedies. "'he rights and remedies provided in (his clause arc
in addition to any other rights and remedics provided by law or under this contract.

Third Parily Action Nofification

Contractor shall give MSPB prompt notice in writing of any action or suil (iled, and
prompt notice of any claim made against Contractor by any entity thal may result in
litigation related in any way to this agreement.

Unsatisfactory Work

If at any time during the contract term, the service performed or work donc by the
Contractor 1s considered by MSPB (o create a condition that threatens the health, salety,
or wellare of the citivens and/or emplovees of the State of Mississippt, the Conlraclor
shall, on being notificd by MSPL, immediately correct such deficient service or work. In
the cvent the Contractor fails, aller notice, {0 correet the deficient service or work
immediately, MSPB shall have the right to order the correction of the deficiency by
separate contract or with its own resources at the expense of the Conlracior.

Waiver

No delay or omission by either party to this agreement in exercising any right, power, or
remedy hercunder or otherwise afforded by contract, at law, or m equily shall constitute
an acquicsccnce therein, impair any other right, power or remedy hereunder or otherwise
afforded by any means, or operale as a waiver of such right, power, or remedy. No
waiver by either party o thig agreement shall be valid unless set forth in wriling by the

party makmg satd waiver. No waiver of or modification to any lerm or condition of this

apreethent will void, waive, or change any othet lerm or condition. No waiver by ong -
patty to this agreement of a default by thg. other palty WLH unply, _be c,omuued a8 o
require waiver of future or other defaults.

EVALUATION PROCEDURE AND FACTORS TO BE CONSIDERED IN THE
EVALUATION IPROCESS:

Quualifications of Ofleror

The offeror may be required belore the award of any contract to show to the complele
satisfaction ol the Mississippt State Personnel Board that it has the necessary facilities,
abilily, and (inancial resources to provide the service specified therem in a satisfactory
mannecr., The offeror may also be required (o give a past history and referenecs in order to
satisfy the Mississippt State Personnel Board i repard to the offeror’s qualifications.
The Mississippt State Personnel Board may make rcasonable investigations deemed
necessary and proper to determine the ability of the offeror to perform the work, and the
offcror shall furnish to the Mississippi Stale Personnel Bourd @]l mlormation for this
purposc that may be requested, The Mississippt State Personncl Board reserves the right
to reject any offer il the evidence submiticd by, or investigation of, the offeror fails (o
salisly the Mississippi State Personnel Board that the offeror is properly qualified 1o carry
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2().2

203

20.4

21.0

out the obligations of the contract and o complete the work deseribed  theren.
Evaluation ol the ofTeror’s qualiications shall include:

(1} the ability, capacity, skill, financial, and other necessary resources to perform the
work or provide the service required;

(2} the ability ol the offeror to perform the work or provide the scrviee promptly or
within the time spocificd, without delay or interferenee;

(3) the character, inlegrily, repulation, judgment, experience, and elficiency ol the
olleror; and,

(4} the quality of performance ol previous contracls or services.

Step One: Proposals will be reviewed Lo assure compliance with the minimum
specilfications,  Proposals that do not comply with the mintmum specifications will be
rejeeted immediately, reeciving no further consideration.

Step L'wo:  Proposals that satisfactorily complete Step One will be reviewed/malyved
to determine if the proposal adequately meets the needs of MSPR,  Faclors o be
considered are as follows:

(1) The overall quality of the proposed plan for performing the required services-the plan
should reflect an understanding of the project and its objectives. Consideration will be
siven to the completeness of the response to the specific requirements of the
solicitation, (i 't’_?riticul)

'(2) Praposer's abtlﬂy o pmvxdu ‘the rpquuud services  as 1cﬂuctcd/cv1dcnccd IJy
thﬂcaﬂons (cducation, cxpericnee, ete.). "Lhis includes the ability of thc., proposer .

to provide a work product that is legally défensible. (Very Important)

(3} The personnel, cquipment, facilitics, and financial resources to perform the scrvices
currently available or demeonstrated to be made available at the time of contracting.
(Importani)

(4} A record ol past perlormance of similar work. (Critical)

(5) Price. (Imporiant)

step Three:  The MSPE DIxecutive Director or her designee will contact the
offeror/proposer with the proposal which best meets MSPR s needs (based om [actors
evaluated in Step Two) and atlempl o negoliale an agreement that is deemed acceplubte

(o hoth parties.

ALL PROPOSALS SUBMITTED IN RESPONSE TO THIS REQUEST SHALL
BE IN WRITING.
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22,0

234

24,0

24.1

COST DATA SUBMITTED AT THIS STAGE IS SUBIECT TO NEGOTIATION
BUT SHOULD INCLUDE AN ESTIMATE OF THE ANNUAL COST OF THE
SFRVICT.

THE FOLLOWING RESPONSE FORMAT SIHALL BE USED FOR ALL
SUBMITTED PROPOSALS:

T. Management Summary:  Provide a cover lctter indicating the undeslving
philosophy of the firm in providing the scrvice.

Il Proposal: Describe in detaill how the service will be provided. TInclude a
description of major lasks and sublasks.

1. Corporate experience and capacity: Describe the experience of the fim in
providing the scevice, pive number of years that the service has been delivered, and
provide a statement on the extent of any corporate expansion required 1o handle the
service,

V. Personnel: Aftach resumes’ of all those who will be involved in the delivery of
service - {rom principals to field technicians - that include their experience in this
arca of scrvice delivery. Indicate the level of involvement by principals of the fim
in the day-to-day operation of the contract.

V. References: Give at leust three (3) references [or contracts of similar size and
scope, neluding at least two (2) relerences for current contracts or those awarded
during the past three years. lnclude the name of the orpanization, the length of the
contract, a brict summary of the work, and the name and telephone number of a
responsible contact person.

VL Acceptance of -conditions: Tndicate any ﬂ\(LEﬁ[iﬂm'ln'l]‘le general -lerms and

conditions ol the h]d document and’ Lo maumnu, hnndmgs 'md any othcn
'-l&t.ll.memcnlh Iisted. .o . K, U .

VII. Additional data: Provide any additional information that will aid in evaluation of
the response.

VIII. Cost data: Fstmate (he annual cost ol the service. Cost data submitted at this
slage 15 not binding and 15 subject 1o negotiatton il your firm is chosen as a finalist.
Include the number of personnel proposed o be assigned to the contract and the
total estimated cost of the labor portion of the contract {include a sample staliing
chart). Identify all non-fabor costs and their estimated totals,

POST-AWARD DEBRIFTFING:
(General Statement

in an effort to build and strengthen business relationships and improve the procurement
process between vendors and the State, post-award vendor debriefing is available. The
following information may be disclosed during post-award debriefing in accordance with
Section 7-112.03 ol the Personal Service Contract Review Board Rules and Regulations:
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24.2

24.3

244"

1} T'he apency’s evaluation of significant weaknesses or deliciencies m the vendor’s bid
or proposal, if applicable;

2) The overall cvaluated cost or price, and technical rating, if applicable, of the
successiut vendor(s) and the debricfod vendor;

3) The overall ranking of all vendors, when any ranking was developed by the agency
during the selection process;

4} A summary of the ralionate lor award; and,

5} Reasonable responses o relevant guestions about sclection procedures contained in
the solicitation, applicable regulations, and other applicable authoritics that were
followed,

Debriefing Request

A vendor, successful or unsuccessiul, may request a post-uward vendor debricting, in
writinp, by U.S, mail or electronic submission, o be received by the MSPB within three
{3) business davs of notification of the contract award, A vendor debrieling 15 a meeting
and not a hearing; therefore, legal representation is not required. 1 & vendor prefers to
have lepal representation present, the vendor must notify the MSPB and identify 1ts
attorncy.

When Requested Debricfing Will Be Conducted

Unless good cause exists (or delay, the debricting will oceur within five (5) business days
alter receipl ol the vendor request and may be condueted during a face-to-face meeting,
by lelcphcmm or video conference, or by any other I‘IIL“‘IUd auuptahlu to the MSPB.
Additional lnturmfatmn Re.gardmg Post—Award DLbrlLf' ng:,

Acldltmnai mfmnmtmn reg: udmxc, pml .Jw;nd delme[mb md) be [uund n "&LL[]UH 7.112.

of the Personal Service Contract Review Board Rules and Regulutions which may be
found at http://www.mspb.ms.gov,
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APPENIIX C
Independent Contractor/Contract Worker Determination

Administrative Procedures

RS Code stipulates that compensation paid to contractual workers is subject to the same Federal
employment tax requirements as that of salavied workers.  The LIRS categorives contractual
personnel as cither independent contractors or emplovees for the purpose of withholding and
paving employment taxes,  Generally, while independent contractors arc responsible for the
proper payment of employment taxes for themselves and their employees, the contracting agency
is responsible lor withholding and paying employment (axes for those contract persomnel
determined not o be (nor working for) an independent contractor. The State of Mississippi has 4
more narrow definition of “cmployvee” than thal used n the IRS regalation. Mississippi slatule
states that an “employcc” i3 any person legally occupying a posilion in state scrvice, Mississippi
Code Annotated §2-1-103(1). 1n order to prevent potential conlusion caused by IRS terminology
and Mississippi statutory lerminology, contractual perwmel determined not to be (nor working
for) independent contractors will be referred to as “contract workers.” Therefore, contractuald
personnel who do not mect the definition of independent contractors should be classified as
contractual workers and subject o the proper withholding of employment taxcs. See Miss, Code
Annotated §25-9-120,

Ageney and institutional heads are responsible for determining what work is being performed by
contractual workers and ensuring that proper procedures are followed to comply with the IRS
Code. Prior to cntry and submission of the “Request [or Contract Personnel Services Approval”
lorm, each contractor should be classified using the criteria referenced below. It the contractor
fails (o qualify for clagsification as an independent. contractor, then the, contractor must be- trealed ;|
as & contractual worker. The department or agency should give mmula,r'atmn to the contract Lype.

. If the contraclor is clagsificd as a contractual worker, the agency is liable for the employer’s
share of employmenl axcs. ln budpeting for the contract, the department should allow for this
additional cost.

Pleasc refer to the Department ol Finance and Administration for instructions concerning the
accounting codes and proper withholding of federal and stale income taxes, Soclal
Sceurity/Medicare matching funds and uncmployment insurance taxes.  Reler also to IRS
Publication 13-A, 2009 Tdition (available for downloading from hiip//www.irs.gov/pub/irs-
pdi/plSa.pdf). The IRS has eleven main tests, organized into three main groups, to determine
whether an employer-employee relationship exists, or whether the contractor is an independent
contractor. These tests replace the TRE s previous “Twenty Factors™ test.

1. BENAVIORAL CONTROL

l'acts that show whether the business has a right to divect and control how the worker does
the task for which the worker 1s hired include the type and degree ol

Instructions the
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An employec is gencrally subject to the business” instruclions about when, where, and how
to work. All of the lollowing arc cxamples of types of instrucitons about how to do work:

«  When and where to do the work

= Whalt lools or cquipment to use

o Whal workers to lare or 1o assist with the work.

¢  Where to purchase supphes and scrvices

s What work must be performed by a specified mdividual
»  Whal order or sequence to follow

The amount of instruction needed varies among dilferent jobs. Lven if no instruclions are
piven, sufficient behavioral control may exist i the employer has the right to control how
the work results arc achicved., A business may lack the knowledge to instruet some highly
specialized professionals; in other cases, the task may require httle or no instruction. The
key consideration is whether the business has retained the vight lo control the details of a
worker's performance or instead has given up that right.

‘T'raining the business gives the worker—

An employee may be trained to perform services in a parlicular manner.  Independent
contractors ordinarily use their own methods.

II. FINANCIAL CONTROL

-

Facts that show whether the busmesa hm k! 115]11 to control thc: busuw:m d'wpt:LI.*-, ol lhu
-worker’s job include: - "« : ‘

" The extent to;which the worker has unrei

Independent contractors are tmore likely to have unreimbursed cxpenses than are
emplovees. Fixed ongoing costs that are incwrred regardless of whether work is currently
being performed arc cspeelally  important; however, employees may also  incur
upreimbursed expenses in connection with the services they perform [or their business,

The extent of the worker's investment—

An cmployee usually has no imvestment in the work other than his or her own time. An
independent contractor ofien has & significant investment in the facilities he or she uses in
performing scrvices for someone else, however, a significant investment is not necessary
for independent contract status.

The extent to which the worker makes services available to the relevant market—

An independent comtraclor is gencrally free to seck out business opportunitics.

Independent contractors oflen adverlise, maintain a visible business locattion, and are
availablc to work in the relevant market,

PSCRE Rules aed Repndalions Manual Puyge 139 litective Lyate 2/13/2014



How the business pays the worker—

An cmplovee is generally puaranieed a regular wage amount for an howrly, weekly, or
othet period of time. This usually indicates that a worker is an employee, even when the
wage ot salary is supplemented by a commission.  An independent contractor is usually
paid by a flat fee for the job; however, il is common in some prolessions, such as law, to
pay independent contractors houtly.

T'he extent to which the worker can realize a profit or loss—

Since an cmployer usually provides employees a workplace, tools, malcerials, equipment,
and supplics needed for the work, and generally pays the costs of doing business,
employees do not have an opportunity to make a profit or foss. An independent contractor
can make a profit or Joss.

I11. TYPE OF RELATIONSLLIIP

Facts that show the parties” type of relationship include:

Written contract describing the relationship the partics 1

I'his is probahly the least important of the eriteria, since what really matters is the nature of
the underlying work relationship, not what the parties choose Lo call it; however, in close
cascs, the written contract can make a dillerence

Whether the busincss provides the worker with, employee—tym henefits, :suc,h as -
msumnu,, 2 pensmn pl.m, ;mttmn p'ly., or :suk pay—

The pnwcr to grant bc:neﬁl.ﬁ caﬁ'ics with it the pnwer 0 ta_kc them away, which is a power
generally excreised by employers over employees. A iruc independent contractor will
finance his or her own benelits out of the overall profils of the enterprise.

The permanency of the relationship—

If the company engages a worker wilh the oxpectation that the relationship will continue
indefinitely, vather than for a specific project or peviod, this is aenerally considered
cvidence that the intent was to create an employer-cmployee relutionship,

The extent 1o which services performed by the worker are a key aspect of the regulur
business of the company—

If & worker provides services that arc a key aspect of the company’s regular business
activily, it is more likely that the company will have the vight to direct and control his or
her activities. For example, if a law fivms hires an attorney, it is likely that it will present
the attorney’s work as its own and would have the right to control or dircet that work. This
would indicate an employer-cmployee relationship.
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Note: For guestionable situations, the Federal Government will assist agencies in making (he
independent contractor vs, coniract worker determination with the submission of FS5-8

Determination_of Worker Status for Purposes of Iederal Employee Taxes and [ncome
Teax Withholding.
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AI'TENTIX D)
Required Clauses in Contract for Services

Note: Words appearing in brackels "] | may be subsiituted for the appropriate State Agency
reference.

APPLICABLE LAW

The contract shall be poverned by and construed n accordance with the laws of the Stale ol
Mississippi, cxcluding its conflicts of laws provisions, and any litigation with respect thereto
shall be brought in the courts of the State. The contractor shall comply with applicable federal,
state and local laws and repulations.

(The following clause, or one substantially similar, shall he required in multi-term contractual
agreementy only.)

AVALILABILITY OF FUNDS

Tt is expressly undersiood and agreed that the obligation of the [Srufe/ 1o procced under this
agreement is condiioned upon the appropriation of funds by the Mississippt Stale Legislature
and the receipt of state and/or lederal funds. If the funds anticipated lor the continuing
fulfillment of the agreement are, at any time, not forthcoming or insufficient, either through the
faifure of the federal government to provide funds or of the State of Mississippi to appropriate
funds or the discontinuance or material alleration of the propram under which funds were
provided or if funds are not otherwise availuble to the [Siatef, the [State] shall have the night
upon ten(10) working: days written notice (o (he comiractor, (0 terminatc this agreement without -
_ damage, punahy, cost or cxpenses to the [Stare] of any kind what‘;ouvu lhc: cffcctlve dm,c;: of
termination shall be as spcmficd in thc notice of termiination, ' o ‘

REPRESENTATION REGARDING CONTINGENT FEES

The contraclor represents that it has not retained a person to solicit or secure a Stale contract
upon an agreement or understanding for a commission, percentage, brokerage, or contingent fee,
except as disclosed in the contractor’s bid or proposal.

REPRESENTATION REGARDING GRATUITIES

The bidder, offeror, or contraclor represents that it has not violated, is not violaling, and
promiscs that it will not violate the prohibition against gratuitics set forth in Section 6-204
(Gratuitics) of the Mississippi Personal Service Contruel Rules and Regulations.

PROCUREMENT REGULATIONS

‘The contract shall be govemed by the app!imblc provisions of the Personal Service Contract
Review Board Regulations, a copy ol which 1s available at 210 Liast Capitol, Suite 800, Jackson,
MS, for inspeetion, or downloadable at www.msph.ms gov.
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COMPLIANCE WITIL LAWS

‘The contractor understands that the [State] 1s an equal opporlumity cmployer and therefore,
maintaing a policy which prohibits unlawful discrimination hased on race, color, creed, sox, age,
national origin, physical handicap, disability, genetic information, or any other consideration
made unlawful by federal, State, or focal laws,  All such discrimination is unlawlul and the
comtraclor agrees during the term of the aprecment that the contractor will siriclly adhere to this
policy in ity cmployment practices and prevision of services. The confractor shall comply with,
and all activities under this agreement shall be subject to, all applicable federal, State of
Mississippt, and local laws and regulations, as now existing and as may be amended or modilied.

(Languuge suhstantially similar (o the following clause shall be inserted in all Mississippi
contracts requiring Personal Service Contract Review Board approval.)

STOP WORK ORDIER

(1Y Order to Stop Work: The procwrement oflicer, may, by writlen order to the contracter at any
time, and withoul notice Lo any surely, require the contracior to stop all or any part of the
work called for by thiy contracl, This order shall be for a speeified period not exceeding 90
days after the order is delivered 1o the contractor, unless the partics agree to any further
period. Any such order shall be identified specificully as o stop work order issued pursvant
to this clause. Upon receipt of such an order, the contractor shall (orthwith comply with its
terms and take all reasonable steps to minimize the oceurrence of costs allocable to the worl
covered by the order during the period of work stoppage. Before the siop work order expires,
or within any farther period to which the parties shall have agreed, the procurement officer

_ shall either: : ' '

(a) cancel the stop work order; or; I

(b} terminate the work covered by such order as provided in the Termination for Default
Clavse-or the Termination [or Convenienee Clause of this contract.

(2y Cancellation or Expiration of the Order: 1 a stop work order issucd under this clause is
canceled at any time during the period specilied i the order, or il the period of the order or
any cxtension thercof cxpires, the contractor shall have the righl 1o resume work,  An
appropriate adjustment shall be made in the delivery schedule or contractor price, or both,
and the contract shall be modified in writing accordingly, il

(21) the stop work order results in an incrcase in the time required for, or in the confractor’s
cost properly allocable o, the performance of any part of this contract; and,

{b) the coniractor asserts o clam (or such an adjusiment within 30 days after the end of the
period of work stoppage; provided that, i the procurement officer decides that the facts
justify such action, any such claim asserted may be received and acted upon at any time
prior to final pavment under this contract.
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(3) Termination of Stopped Work: 11 & stop work ovder is not canceled and the work covered by
such order is lerminated (or defauit or convenicnec, the reasonable costs resulting [rom the
stop work order shall be allowed by adjustment or otherwisc.

() Adjusiments of Price: Any adjustment in contract price made pursuant to this clause shall be
determined in accordance with the Price Adjustment (lawse ol this contract.

FE-PAYMENT

Contractor agrees 1o aceept all payments in United States currency via the State of Mississippi’s
electronic paymoent and remittance vehicle, The agency agrees 1o make payment in accordance
with Mississippi law on “Llmely Payments for Purchases by Public Bodies,” Mississippi Code
Annotated §31-7-301, ef seq., which gencrally provides for payment ol undisputed amounts by
the agency within (orty-live (45) days of reeeipt of invoice,

E-VERIFICATION

Contractor represents and warrants that it will ensure its compliance with the Mississippi
Lmployment Protection Acl, Mississippi Code Annotated §§71-11-1 and 71-11-3, and will
register and participate m the status veri{ication system for all newly hired employees. The lerm
“ecmployee” as used herein means any person that is hired to perform work within the State of
Mississippl. As used herein, “stalus verification system™ means the llegal Immigration Relomm
and Immipration Responsibility Act of 1996 that 1s operated by the United States Department ol
Homeland Sccurity, also known as the E-Vertly Program, or any other suceessor electronic
verification system replacing the L-Verify Program. Contractor agrees to maintain records of
.. such compliancc and, upon request of the State, to provide a copy ol each such verification to the
" State. Cioniractor furtlicr represents and warrants that any person’ assigned to perform seivices
herealter, meets ‘the  cmployment c:hgxblhty requirements..of all -immigration law-% of - thesé
warranlies, the breach of which may subject Contractor to'the following:

(1Y termination of this Agreement and incligibility for any state or public contract in Mississippi
for up to three (3) years with notice of such cancellation/termination being made pubhc;

(2) the loss of any license, permit, certification or other document granted to Contractor by an
agcney, department or governmentad entily for the right to do business in Mississippi [or up
to one (1) vear; or,

(3) both-=in the cvent of such termination/cancellatton, Conlractor would also be liable for any
additional costs incurred by the State due to Contract cancellation or loss of liecnse or permit,

TRANSPARENCY

This contract, including any accompanying exhibits, attachments, and appendices, s subjeet to
the “Mississippi Public Records Act of 1983, codified as section 25-61-1 el scq., Mississippi
Code Annotated and  exceptions found in Scction 79-23-1 of the Migsissippt Code Annotated
(1972, as amended). Tn addition, this contract is subjcct to the provisions of the Mississippi
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Accountability and Transparency Act of 2008 (MATA), codified as Scetion 31-7-13 of the
Mississippt Code Amnotated (1972. as amended). Unless exempted from disclosure duc to a
court-issued protective order, this contract 15 required 1o be posted to the Department of Finanee
and Administration’s independent agency contracl websile for public aceess. Prior to posting the
contract to the websile, any information identificd by the Contractor as trade secrets, or other
propriefary information imcluding confidential vendor information, or any other information
which 15 required confidential by stale or federal law or outside the applicable freedom of
mlormation statutes will be redacted.

Contracts, except those for contract workers paid in SPAHRS or for coniractors exempled from
this rule, must include the following language:

PAYMODLE

Payments by state agencies using the Stalewide Automated Accounting System (SAAS) shall be
made and remitlance inlmmation provided clectronically as directed by the State. These
payments shall be deposited into the bank account of the Contractor’s choice. The State, may at
s sole diseretion, require the Contractor to submit invoices and supporting documentation
eleetronieally at any time during the term of this Agreement. Contractor understands and agrees
that the State is cxempt from the payment of taxes. All payments shall be in United States
CUrrcney.
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APTENDIX E
Required Clauses in REP's and [F1¥’s

The Tollowing clauses are required when soliciting bids or proposals [or personal or professional
services. These requircments are found throughout the Regulations but arc collected here (or
case of reference.

Note: Words appearing in brackets [ ] may be substituted for the appropriate state agency
reference.

APPLICABLE LAW

I'he contract shall be governed by and construed in accordance with the laws ol (he State of
Mississippi, excluding its conflicts of laws provisions, and any litigation wilh respeet thereto
shall be brought in the courts of the State, The contractor shall comply with applicable federal,
state and local laws and regutations.

(The following clause, or one substantially similar, shall be required in REP's or IFB’s which
seek multi-term contractual agreements.)

AVAILIBILITY OF FUNDS

Tt is expressly understood and agreed that the oblipation of the |State| to proceed under this
agreementi is conditioned upon the appropriation of funds by the Mississippi State Legislature
and the receipt of statc and/or federal lunds. If the funds anticipated for the continuing
fulfiliment. of the agreement are, at any time, niol forthecoming “or insufficient, either ‘through the-
failure 'of the federal goyernment to provide funds or of the State of Mississippl.to appropriate

Fands or the discontinuance or material aleratiom of the program under which fands were «

provided or if funds are not otherwise available o the [State], the [State] shall have the right
upon ten (10) working days written notice to the contractor, o terminate this agreement without
damage, penalty, cost or expenses to the [State] of any kind whatsoever. The effective date of
termination shall be as specified n the notice of termination.

PROCUREMENT REGULATIONS

The contract shall be governed by the applicable provisions of the Personal Service Conlract
Review Board Regulations, a copy ol which is available at 210 Fast Capitol Strect, Suite 800,
Jackson, M8, for inspecetion, or downloadable at www.msph.ms.gov.

COMPLIANCE WITH LAWS

The contractor understands that the [State] is an equal opportunity employer and thercfore,
maintains a policy which prohibits unlawful discrimination based on race, color, creed, sex, age,
national origin, physical handicap, disability, penetic information, or any other consideration
made unlawlul by federal, State, or local laws.  All such discrimination 15 unlawful and the
contractor agrees during the term of the agreement that the contractor will stricily adhere to this
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policy in its cmployment practices and provision of services. The contractor shall comply with,

and all activities under this agreement shall be subject to, all applicable federal, Stlate of

Mississippi. and local laws and regulations, as now existing and as may be amended or modilied.
PP . Y

(Language substantially similar to the following cluwse shall be inserted in all RIFP's and IR
seeking contracts which require Personal Service Contract Review Board approval.)

STOP WORK ORDER

(1} Order to Stop Work: The procurcment officer, may, by written order to the contractor at
any time, and without notice 1o any surety, require the contractor to stop all or any part of the
work called for by this contract. This order shall be for a specified period not exceeding 90
days after the order is delivercd to the contractor, unless the partics agree o any further
period.  Any such order shall be identified specifically as a stop work order Tssued pursuant
to this clause. Upon receipt of such an order, the contractor shall forthwith comply with its
lerms and take all reasonable steps to minimize the ocewrrence of costs allocable Lo the work
covered by the order during the period of work stoppage. Before the stop work order expircs,
or within any further period to which the parties shall have agreed, the procurement ollicer
shall etther:

(a)} cancel the stop work order; or,

(h) terminate (he work covered by such order as provided in the Termination for Default
Clause-or the Termination for Convenience (lause of this contract.

/(2) Cancellation or Fxpiration of the Order: I a stop work order issped under this clause is
' .mncdpd at any time dmmg the period specifiéd in the order, or if the period of the order or
any extension .thereof expires; ‘the Gontractor “shall have the right to’ resuine work. ~An
appropriate adjustment shall be made in the delivery schedule or contractor price, ot hoth,
ard the contract shall be modilied i writing accordingly, 11t

(1} the stop work arder results in an incrcasce in the time required for, or in the contractor’s
properly allocable to, the performunce of any part of this contract; and,

() the conlractor asserts a claim for such an adjustment within 30 duys alier the end of the
period of work stoppage; provided that, il the procurement officer decides that the facts
justily such action, any such claim asserted may be received and acted upon at any time
prior to {inal payment under this contract.

(3) Termination of Stopped Work: If a stop work order is not canceled and the work covered
by such order is terminated for default or convenience, the veasonable costs resulting from
the stop work order shall be allowed by adjustment or otherwise.

REPRESENTATION REGARDING CONTINGENT FEES

The eontractor represents that it has not retained a person to solicit or secure a State contract
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upon an agreement or understanding for a commission, percentage, brokerage, or continpent fee,
excepl as disclosed n the contractor’s bid or proposal,

REPRESENTATION REGARDING GRATUITIES

‘The bidder, offeror, or contraclor represents that it has not vielated, is notl violating, and
promiscs that it will not violate the prohibition against gratuitics set forth in Seclion 6-204
(Gratuities) of the Mississippi Personal Service Contract Rules and Regulations.

ACKNOWLEDGMENT O AMENDMENTS

Bidders shall acknowledge receipl o' any amendment Lo the solieitation by sipning and returning
the amendment with the bid, by identifying the amendment number and date in the space
provided for this purpose on the hid form, or by letler. The acknowledgment must be received
by the fagency/ by the time and at the place specified [or receipt of bids.

CERTIFICATION OF INDEPENDENT PRICE DETERMINATION

The hidder certifics that the prices submitted in response 10 the solicitation have been arrived at
independently and without, for the purpose of restricling competition, any consultation,
communication, or agreement with any other bidder or competitor relaling Lo those prices, the
intention o submil a Ind, or the mcthods or factors used to calculate the prices id.

Note: The following clause shall be completed and conspicuously placed within the vesponse hid
ar proposal,

PROSPECTIVE CONTRACTOR'S REPRESENTATION REGARDING CONTINGENT

"FEES - . s 20 T T
The prospective contractor represents as a part of such contracior’s bid or proposal that such
confractor has/has not (use applicable word or words) retained any porson or agency on a
percenlage, commission, or other contingent arrangement Lo secure this contlract.

L-PAYMENT

Contractor agrees Lo accepl all payments in United States currency via the State of Mississippi’s
electronic payment and remittance vehiele, The ageney agrecs to make payment m accordance
with Mississippt law on “Timely Payments for Purchases by Public Bodies,” Mississipp Code
Annotated §31-7-301, which generally provides for payment of undisputed amounts by the
agency within forty-five (43) days of receipt of mvotee.

F-VERIFICATION
Contraclor represents and warrants that it will cnsure its compliance with the Mississippi

Emploviment Protection Act, Mississippi Code Annotated §§71-11-1 and 71-11-3, and will
register and participate in the status verification system (or all newlv hired employees. The lerm
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“employvee” as used herein means any person that is hired to perform work within the State of

Mississippl. As used herem, “status verification system™ means the legal Immigration Relorm
and Tmmigration Responsibilily Act ol 1996 that is operated by the United States Department of
ilomeland Security, also known as the E-Verify Program, or any other successor electronic
verification system replacing the E-Venly Program. Contractor agrees to maintain records ol
such compliance and, upon request of the Stale, W provide a copy of cach such verification to the
state. Contractor further represents and warrants thal uny person assigned to perform services
hereafter mects the employment eligibility vequirtements ol all immigration laws of these
warrantics, the breach of which may subject Contractor to the (ollowing:

(1) termination of this Apreement and inehigibility for any state or public contract in Mississippl
for up to three (3) years with notice of such cancellation/lermination being made public;

(2} the loss of any license, permit, certification or other document granted to Contractor by an
ageney, department or povernmental entity for the right 1o do business in Mississippi for up
o one (1) year; or,

(3) both—-in the evenl of such termination/cancellation, Contractor would also he liable for any
additional costs meurred by the State due to Contract cancellation or loss of license or permit.

TRANSPARENCY

This contract, including any accompanying cxhibits, attachments, and appendices, 15 subjeet to
the “Mississippi Public Records Act of 1983, codified as Section 25-61-1 el seq., Mississippi
Code Annotated and  cxceptions found in Section 79-23-1 of the Mississippi Code Annotated
(1972, as amended). In addition, this contract is subject to the pmv'iwidm ol-the Mississippi
. Accountability and, ‘Lranspargncy Act of 2008 (MATA Lmdm::d as Section 31-7-13 of the.
Mississippi Code Annotated (1972 as ‘amended). Unless exmnpu:d rom disclosure duc to a
cowrt-issucd profective order, this contract is required 10 be posted (o the Department of I'inance
and Administration’s independent agency contracl websile [or public access. Prior to posting the
contract to the website, any informalion identified by the Contraclor as trade scerets, or other
proprictary information including confidential vendor information, or any other information
which is required confidential by state or lederal law or outside the applicable freedom of
information statutes will be redacted.

Contracts, except those for contract workers paid in SPALIRS or for contractors exempied from
this rule, must include the following language:

PAYMODE

Payments by stile agencics using the Statewide Automated Accounting System (SAAS) shall be
made and remitlance information provided clectronically as directed by the Stale. These
payments shall be deposited into the huank account of the Contractor’s cholee. The Stale, may at
its sole discretion, require the Confractor (o0 submil invoices and supporting documentalion
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electronically at any time during the term of this Agreement. Contractor undersiands and apeees
that the State is cxempt from the payment of taxcs. All payments shall be in Uniled States

Currency.
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APPENDIX ¥
Clauses Available for Use in Service Contracts

Appendix ¥ includes (alphabetically by title) various scrvice contracling clauses which are
available for use. Many clauses require the inclusion of additional information. A word or
phrase in square brackets indicates (hat the information identified is to be inserted {e.g., [time/,
[date]). Clarifications of clauses are in parcntheses within or al the end of the clause. These are
discretionary and the agency is neither required 1o use them nor prohibited (rom using others
which are not included in this appendix.

ALTERNATIVIL BIDS

Ridders offering service delivery methods other than those permitted by the scope of worl may
submit a separate envelope clearly marked “Alternative Bid™. Alternative hids will be deemed
non-responsive and will not be considered for award. All such responses will; however, be
examined prior 1o award, Such examination may result in cancellation of ali bids recetved to
permit rewriting the scope of work to include the alternative method, or the altemnative method
may be considered for future requirements of the /agency/.

ANTI-ASSIGNMENT/SUBCONTRACTING

The contractor acknowledges that il was sclected by the State to perform the services required
hereunder bascd, in part, upon the contractor’s special skills and expertise. The contractor shall
not assign, subcontract, or otherwise transfer this agreement, in whole or in part, without the
prior written consent of the State, which the State may, in its sole discretion, approve or deny
without reason. Any al[umptt.,d assignment or transfer of its ebligations without such copsent
shall be pull and void. No such approval by the State of any subeontract shall be deemed in any
- way to. pmwda, for the incwrrence of any’ nbhgatmn of the Stafe in addition to the-total fixed price
agréed upon in this agreement. Subcontracts shall be subjéct to the terms and conditions of this
agreement and to any conditions of approval that the Stale may deem necessary. Subject to the
(orogolng, this agreement shall be binding upon the respective successors and assipns of the
partics.

ANTITRUST

By entering into a contract, the contractor conveys, sells, ussigns, and transfers o the fagency]
all rights, titles, and interest it may now have, or herealter acquire, under the antitrust faws of the
United States and the State that relate to the particular goods or services purchased or acquired
by the [agency/ under said contract.

APPROVAL

Tt is understood that this contract requires approval by the Personal Service Contract Review
Board. If this contract is not approved, it is void and no payment shall be made hercundet.
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ATTORNEY’S IFEES AND EXPENSES

Subject to other terms and conditions of this agreement, in the event the contruclor defaults in
amy ohligations under this agreement, the contractor shall pay to the State all costs and expenses
(including, without limitation, investigative fees, court costs, and atlorney’s fees) incurred by the
State in cnforeing this agreement or otherwisc reasonably relaled therclo. Contractor agrees that
under no cireumstances shalf the customer be obligated Lo pay any attorney’s fees or cosls of
legal action 1o the contractor.

AUTHORITY TO CONTRACT

Contractor warranis: (1) that it is a validly organized business with valid authority Lo enter into
this agreement; (b) that il is qualified to do business and in good standing in the State of
Mississippi; (¢) that entry into and performance under this agreement is not restricted or
prohibited by any loan, security, (inancing, contractual, or other agreement of any kind,; and, (d)
notwithstanding any other provision of this agreement 1o the contrary, that there are no existing
fepal proceedings or prospective legal proceedings, either voluntary or otherwise, which may
adversely allect its ability to perform its obligations under this agreement.

CIIANGE TN SCOPE OF WORK

The fagency] may order changes in the work consisting of additions, deletions, or other revisions
within the general scope of the contract. No claims may be made by the contractor that the scope
of the project or of the contractor’s services has been changed, requiring changes to the amount
of compensation to the contractor or other adjustments to the contract, unless such changes or
adjustments have been made by writlen umendment to the contract signed by the fagency] and
the contractor, e ST Lo o

CIf the contractor believes (hat any particular woik is not withifi the scope of the project, is'a
material change, or will otherwise require more compensation to the conftractor, the contractor
must immediately notify the fagency] in wriling of this belicf. 1f the [fagency] believes that the
parlicular work is within the scope ol the contract as written, the contractor will be ordered to
and shall continue with the work as changed and at the cost stated (or the work within the
contract.

CLAIMS BASED ON A PROCUREMENT OFFICER’S ACTIONS OR OMISSTONS

(1) Notice of Claim. If any action or omission on the part of a procurement olficer or desipnee
of such officer requiring performance changes within the scope of the contract constitutes the
basis [or a claim by the contractor for additional compensation, damages, or an exlension of
time for completion, the contractor shall comiinue with performance of the contract in
compliance with the dircctions or orders of such officials, but by so doing, the contractor
shall not be deemed 10 have prejudiced any ¢laim lor additional compensation, damages, or
an extension of time for completion; provided:

(1) the contractor shall have given written notice to the procurement officer or designec of
such ollicer:
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i. prior 1o the commencemaent of the work involved, 1 at thal lime the contractor
knows of the occurrence ol such action or omission;

i, within 30 days afler (he contractor knows of the occurrence of such action or
omission, if the contractor did not have such knowledpe prior to the commencement
ol the worl or,

111, within such further time as may be allowed by the procurcment officer in writing.

This notice shall state that the contractor regards the act or omission asa  reason  which
may entitle (he contractor to additional compensation, damages, or an extension of time.
The procuremcnt officcr or designee of such officer, upon receipt of such notice, may
rescind such action, remedy such omission, or lake such other steps as may be deemed
advisable in the discretion of the procurement ollicer or designee of such officer,

(h) the notice required by subparagraph (a) ol this paragraph describes, as clearly as
practicable ai the time, the reasons why the coniractor believes that addinona
compensation, damages, or an extension ol time may be remedics to which the contractor
is enlilled; und,

{¢) the contractor maintaing and, upon request, makes available to the procurcment officer
within a reasonable time, detailed records to the exteni practicable, of the claimed
additional costs or basis (or an extension of time in commection with such changes.

(2) Limitation of Clause. Nothing contained hercin shall excuse the contraclor from
compliance with any rules of law precluding State -officers and confractors. from acting in
éollusion or bad faith in 1Hsu]ng:, or per !nrnnng uhangu mdurs Whu:h are clearl y not wnhm the
scope of 1hc contract. : . ' : '

(3) Adjustment of Price. Any adjustment in the contract price made pursuant to this clause
shall be determined in accordance with the Price Adjustment Clause of this contract.

CONFIDENTIAL INFORMATION

“Confidential Information™ shall mean: (a) those materials, documents, data, and other
information which the contractor has designated in wriling as proprictary and confidential; and,
(b) all data and information which the contractor acquires us a resull of its contact with and
efforts on behall of the customer and any other information designated in writing as condidential
by the State. Liach party to this agreement agrees (o the following:

(1} 1o protect all confidential information provided by onc party to the other;

(2) to treat all such confidential information as confidential 1o the extent that confidential
treatment is allowed under State and/or federal law; and,

(3) excepl as otherwise required by law, not to publish or disclose such information to any third
party without the other party’s written permission; and,
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(43 to do so by using those moethods and procedures normally used to protect the party’s own
confidential information.

Any liabilily resulting from the wrongful disclosure of confidential information on the part of the
contractor or its subcontractor shall rest with contractor,  Thisclosure of any confidential
information by the contractor or its subcontractor without the express written approval ol the
customer shall result in the immediate termination of this agrecment.

CONFIDENTTALITY

Notwithstanding any provision Lo the contrary contained herein, il 1s recognized that [agency/ 1s
a public agency of the State of Mississippl and is subject 1o the Mississippl Public Records Adt,
Mississippi Code Annotated §25-61-1, ¢f seq. Tl a public records request is made for any
information provided to Jagency] pursuant to the agreement, fagency/ shall promptly notify the
disclosing party of such request and will respond to the request only in accordance with the
proccdures and limitations set forih in applicable law. The disclosing party shall prompily
institute appropriate legal proceedings to protect its information. No party to the agreement shall
be linble to the other party for disclosures of information required by court order or required by
law,

CONTRACTOR PERSONNEL

The fagency] shall, throughout the fife of the contract, have the right of reasonable rejection and
approval of staff” or subcontractors assigned to the work by the contractor. 10 the jagency/
reasonably rejects staff or subcontractors, the contractor must provide replacement staff or
subconlr duurs salisfactory to the fagency/ n a timely manner and af no additional cost to the,
" Jugency/. " The day-to-day “supervision “and. cofitrol of ‘the contractof’s cmployees “and.
~,L11'Jmi1lmc,tors is the sole responsibility of the c:ontmctm ‘

| (]()PYRIGI-I'I'S

Clontractor agrees that /agency] shall determine the disposition of the (ille w and the rights under
any copyright by contractor or employees on copyrightable material lirst produced or composed
under this apreement. Further, contractor hereby grants to fugency/ a rovalty-free, nonexclusive,
irrevocable license 1o reproduce, translate, publish, uge and dispose of, and to authorize others to
do so, all copyrighted (or copyriphtable) work not first produced or composed by contractor in
the performance ol this agreement, but which is incorporated in the material furnished under the
agreement. Thig grant is provided that such Heense shall be only o the exient contractor now
has, o prior to the completion of full (nal scttlements of agreement may acquire, the right Lo
grant sueh license without becoming Hable to pay compensation to others solely because of such
grant.

DEBARMENT AND SUSPENSION
The contraclor certilies to the best of its knowledge and beliel, that it:

(1) is not presently debarred, suspended, proposed for debarment, declarcd ineligible, or
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voluntarily excluded from covered transaction by any I'ederal department or agency or any
political subdivision or agency of the State of Mississippi;

(2) has not, within a three year period preceding this proposal, been convicted ol or had a civil
judement rendered againsi it for commission of (raud or a criminal offense in connection
with obtaining, attempling to obtain, or performming a public (Lederal, State, or local)
transaction or contract under a public transaction,

(3) has not, within a three year period preeeding this proposal, been convicted of or had a civil
judgment rendered against it for a violation of Federal or State antitrust statutes or
commission of cmbezzlement, thelt, forgery, bribery, lulsification ot destruction of records,
making lalsc statements, or receiving stolen property;

(4) 1s not presently indicted for or otherwise criminally or civilly charged by a governmental
entity (Federal, State or local) with commission of any of these offenses cnumerated m
paragraphs {wo (2) and (3) of this certification; and,

(5} has nol, within a three year period preceding this proposal, had one or more public
transactions (Federal, State, or Jocal) tenminaied for cause or default.

DMSCILOSURE OF CONFIDENTTAL INFORMATION

In the cvent that either party to this agreemenl receives notice that a third parly requests
divulgence of conlidential or otherwise protected information and/or has served upon it a
subpoena or other validly issued administrative or judicial process ordering divulgence of
confidential ov otherwisce protected information that party shall promptly mform the other party

7 and therealter tu,pt)nd in conformity with “such subpoena to the: éxtent mandated by law. This -
section shall survive the termination or completion of this agr eement. ‘Lhc-parties agre¢ thatthis . - -

“ection s subjoct to and superseded by Mississippt Code Annotated §25-61-1, ef seq.
EXCEPTIONS 10 CONFIDENTIAL INFORMATION

Contractor and the State shall nol be obligated to treat as conlidential and proprietary any
inlommation disclosed by the other party (“disclosing party™) which:

(1) is rightfully known to the recipient prior to negoliations leading to this agreement, other than
nformation obtained in conlidence under prior engagements,

(2} is generally known or easily ascertainable by nonparties of ordinary skill in the business of
the customoet;

(3) is released by the disclosing parly lo any other person, firm, or cntity (including
povernmental agencics or burcaus) without restriction;

(4) is independently developed by the recipient without any reliance on confidential inlormation;
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(5) is or later beeomes part af the public domain or may be lawfully oblained by the State or the
comlractor from any nonparty; or,

(6) 1s disclosed with the disclosing party’s prior wnlien consent.

ERRORS IN EXTENSION

[ the unit price and the exlension price are at variance, the unit price shall prevail,

FAILURE TO DELIVER

TIn the event of failure of the contractor to deliver services in gccordunce with the contract terms
anc conditions, the [ugency/, after duc oral or wrilten nolice, may procure the services [rom
other sources and hold the contractor responsible for any resulting additional purchase and
administrative costs. This remedy shall be in addition to any other remedies thal the fagency/
may have.

FAILURE TO ENFORCY.

Failure by the Jugency/ at any time to enforce the provisions of the contract shall not be
construed as u waiver of any such provisions. Such failure to enforce shall not alfeet the validity
ol the contract or any part thereol or the tight of the fagency/ 1o enforee any provision at any
time in accordance with s (erms.

FINAL PAYMENT

Upon sntlsfdttmv completion of the work perfor med wnder this contract, as‘a condition buforc
final, payment under this contract, or as & termination scttlement. under this contract, the -

‘coritractor -shall execule and déliver to-the Jugency] a rélcase of all -claims againsi’ the State’

arising under, or by virtue of, the contract, except claims which are specifically exempled by the
contraclor 1o be scl forth therein, Unless otherwise provided in this contract, by state law, or
otherwise expressly agreed to by the parties in this contract, final payment under the contract or
selllement upon termination of this contract shall not constitute waiver of the State’s claims
against the contractor under this contract.

FORCE MAJEURIS

Fach parly shall be cxcused from performance for any period and o the extent that it is
prevenied [rom performing any obligalion or service, in whole or in parl, as a result of causes
heyond the reasonable control and without the fault or negligence of such party and/or ats
subcontractors,  Such acts shat]l include without limitation acts of God, strikes, lockouls, rols,
acts of war, epidemics, governmental repulations superimposed afler the fact, fire, earthquakes,
floods, or other natural disasters (“force majeure events™). When such a cause anises, the
contractor shall notity the State immediately in writing ol the cause of its inability to perform,
how it affects its performance, and the anticipated duration of the inability to perform. Defays in
delivery or in meeting complction dates due to force majeure cvents shall awomatically extend
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such dates [or a period cqual to the duration of the delay caused by such cvents, unless the Stale
determines it (o be in its best interest Lo (crminate the agreement.

IIPAA COMPLIANCE

Contractor aprees to comply with (he “Administrative Simplilication” provisions of the Health
Insurance Portabilily and Accountability Act of 1996, including cleetronic data interchange, code
scts, identifiers, security, and privacy provisions, as may be applicable to the services under this
contract.

INDEMNIFICATION

o the fullest extent allowed by law, the contractor shall indemnify, defend, save and held
harmless, proleet, and cxoncrate the Agency, its commissioners, board members, officers,
emplovees, agents, and representatives, and the State of Mississippi from and against all claims,
demands, liabilities, suits, actions, damages, losses, and costs of cvery kind and naturc
whatsoever including, without limitation, court costs, investigative fees and expenscs, and
attorney’s lees, arising out of or caused by the contractor and/or its pariners, principals, agents,
employvess and/or subcontractors in the performance of or failure to perform (his agrcement. Tn
the Stale’s solc discretion, the contractor may be allowed to control the defense of any such
claim, suit, cte. In the event the contractor defends said claim, suil, cle., the contractor shall usc
legal counscl acceptable to the State. The contractor shall be solcly responsible for all costs
and/or expenses associated with such defense, and the State shall be entitled to participate in said
defense. The contractor shall not scttle any claim, swit, cte. without the Slate’s concurrenec,
which the State shall not unreasonably withhold.

INDEMNIFICATION (for contracts hc_twceh‘ two state agencics or entities) °

The conltactor’s tort liability, as an entity of.the State ‘of Mississippi, is deterinined- and
controlled in accordance with Mississippi Code Annotated §11-46-1, e seq., including all
defenses and cxceptions conlained therein, Nothing in this agreement shall have the effect of
changing of altering this liability or of climinating any delense available to the State under
statute.

INDEPENDENT CONTRACTOR STATUS

The contractor shall, at all times, be regarded as and shall be legally considered an independent
contractor and shall at no time act as an apent for the Slate. Nothing contained herein shall be
deemed or construed by the Stale, the contractor, or any third party as creating the relationship of
principal and agent, master and scrvant, partners, joint ventures, employer and employee, or any
similar such relationship between the State and the contractor.  Netther the mothed of
computation of [ces or other charges, nor any other provision conlained herein, nor any acts of
the State or the contractor hereunder creates, or shall be deemed 1o creale a relationship other
than the independent relationship of the State and the contractor. The contractor’s personnel
shall not be decmed in any way, directly or indirectly, expressly or by implication, to be
employees of the State. Neither the contractor nor its employees shall, under any circumstances,
be considered servants, agents, or employces of the fagency/, and the Jagency] shall be at no
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time lepally responsible lor any negligence or other wrongdoing by the contractor, its scrvants,
agents, or emplovees.  The Jagency] shall not withhold from the contract payments to the
contractor any [ederal or State unemployment taxes, federal or State income taxes, Social
Security tax, or any other amounts for benefits to the contractor. Further, the [agency] shall not
provide to the contractor any insurance coverage or other benefits, including Worker's
Compensation, normally provided by the State for s employees.

INFRINGEMENT INDEMNIFICATION

The contracior warrants that the materials and deliverables provided to the customer under this
agreement, and their use by the customer, will not infringe or constitute an infringement ol any
copvripht, patent, rademark, or other proprietary right.  Should any such items become the
subject of an infringement claim or suil, the contractor shall defend the infringement action
and/or oblwin for (he customer the right 1o continue using such ilems. Should the contractor [l
to obtain for the customer the right to use such items, the contractor shall suitably modifly them
{0 make them non-infringing or substitute equivalent soltware or other items at the conlractor’s
cxpense. In the event the above remedial measures cannot possibly be accomplished, and only in
that event, the coniractor may require the customer to discontinue using such items, in which
case the contractor will refund to the customer the fees previously paid by the customer for the
items the customer may no longer use, and shall compensate the customer for the lost value of
(he mfringing part to the phase in which it was used, up (o und including the contract price for
said phase. Said refund shall be paid within ten (10) working days of notice to the customer to
discontinue said use.

Scope of Tndemnification: Provided that the State promptly notifies the contractor in writing ol
any alleged m{ringement claim of which it has knowledge, the contractor shall defend, at its own
expensé, the State against, and pay all costs, damages and: atiorncy fees that a cowrt Imallv
awards for infringement based o the programs and deliverables provided under this agreement.

INSURANCE

The contractor represents that it will maintain workers’ compensation insurance which shall
inure to the benelit of a1l the contractor’s personnel provided hercunder, comprehensive general
liability or professional liability insurance, with minimum limits of $ per occuirence
and fidelity bond insurance with minimum limits of $ . All general liability,
professional liability and fidelity hond insurance will provide coverage o the [fagency/ as un
additional insured.  The fagency] reserves the ripht to request (rom carriers, certificates of
insurance regarding the required coverage.  Insurance carriers must be licensed or hold a
Certificate of Authority from the Mississippi Department of Insurance.

INTEGRATED AGREEMENT/MERGER

This agreement, including all contract documents, represents the entire and integrated agreement
between the partics hereto and supersedes all prior negotiations, representalions ot agreements,
irrespective ol whether written or aral. This agreement may be altered, amended, or modified
only by a wrilten document execuled by the State and the comtractor.  'The contraclor
acknowledges that it has thoroughly read all contract documents and hus had the opportunity to
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reccive competent advice and counsel necessury for it to form a full and complete understanding
of all rights and obligations herein.  Accordingly, this agreement shall not be construed or
interpreted in lavor of or against the Stalc or the contractor on the basis of draftsmanship or
preparation hercol.

LIQUIDATED DAMAGLES

With Termination for Defuult Clause:  The following clause is awhorized for use in service
contracts when it is difficult to determine with reasonable accwracy the amount of damage 1o the
Stale due to delays caused by late contractor performance or nonperformance and the contract
containg the termination for defaull elause set forth in Section 4-101.05,

Ligquidated Damages

When the contractor is given notice of delay or nonperlormance as specified in
Paragraph (1) (Defaul() of the Termination for Defuult Clause of this contract and
fuils to curc in the time specificd, the contractor shall be liable for damages lor
delay in the amount of § per calendar day from date set for curc
until cither the State reasonably obtains similar services if the contractor is termi-
nated for defaull, or until the contractor provides the services if the contractor is
not terminated lor default.  To the extent that the conbractor’s delay or
nonperformance is excused under Paragraph (4) (Lxcuse for Nonper(ormance oy
Delaved TPerlormance) of the Termination for Default Clause of this contract,
liquidated damages shall not be due the State. ‘The contractor remains liable for
damages caused other than by delay.

Ty Cther Sitnations: .If"the contract will fiot have a lemmination for Default of Clause or the

Jiquidated damages are, Lo be cassegsed for reasons other- than dclay, ‘the head ol a. pmchasmgb
aocney may approve the use of any appropriate liquidated damages clause.

MODIFICATION OR RENEGOTIATTON

This agrecment may be modilicd only by written agreement sighed by the parties hercto. 'The
partics apree to renegotiale the agrecment if federal and/or State revisions of any upplicable laws
or regulations make changes in this apreement necessury.

NO LIMITATION OF LIABILITY

Nothing in this agreement shall be interpreted as excluding or limiting any tort liability of the
comtractor for harm caused by the intentional or reckless conduct of the conbractor or for
damages incurred through the neplipent performance of dutics by the contractor or the detivery
of products that are defcctive duc to negligent construction.

NOTICES

All notices required or permitted to be given under this agreement musl be in writing and
personally delivered or sent by cerlified United $States mail, postage prepaid, retum receipt
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requested, o the party to whom (he notice should be given at the address set [orth below. Nolice
shall be deemed piven when actually received or when refused. The parties agree to promptly
notify each other in writing of any change of address.

lior the contructor: name, fitle, contractor, address
For the agency: name, fille, agency, address
NON-SOTICITATION OF TMPLOYEES

Fuch party to this agreement aprees nol o cmploy or 1o solicit for employment, dircetly or
indircetly, any persons in the full-time or part-time employment of the other purty until at least
six (6) months alter this agreement terminates unless mutually agreed (o in writing by the Stule
and the contractor.,

ORAL STATEMENTS

No oral statement of any person shall modify or otherwise affect the terms, conditions, or
speci lications stated in this coniract. Al modifications to the contract must be made in wri ling
by the fagency/ and agreed Lo by the contractor.

OWNERSHIP OF DOCUMENTS AND WORK PAPERS

[Agency] shall own all documents, filos, reports, work papegs and working documentation,
electronic o otherwise, created in connection with the project which is the subject ol this
agreement, cxeept for the contractor’s intemal administrative and quality assurance [iles and
internal project correspondence. The contractor shall deliver such docuihents and wirk papers.to
Jagency] upon termination oty completion of the agreement. . The: foregoing notwithstanding the
contractor shall be entitled to retain a sel of such work papers (ot its files. "The contractor shall
be entitled (o use such work papers only after receiving written permission from /agency/ and
subject 1o any copyright protections,

PATENTS AND ROYALTIES

‘I'he contractor covenants to save, delend, keep harmless, and indemnify the fugency/ and all of
its officers, departments, agencies, agents, and employees from and agamst all claims, loss,
damage, injury, fines, penalties, and cost--including court costs and altorey’s fees, charges,
Tability, and cxposure, however caused--for or on account of any copyright or patented or
unpatented invention, process, ot article manulactured or used in the performance ol the contract,
including its use by the fagency]. If the conlractot uses any design, deviee, or material covered
by patent or copyright, it is mutually agrecd and vnderstood without exceplion that the contract
price includes all royalties or costs arising from the use ol such desipn, device, or materials in
any way n the work.
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PAYMENT

Contractor agrees 10 accept alt payments in United States currency via the State of Mississippi’s
clectronic payment and remitiance vehicle, [Agency/ agrees to make payment in accordance
with Mississippi law on “Timely Payments for Purchases by Public Bodies,” Section Mississippi
Code Annotated §31-7-301, e seq., which generally provides for payment ol undisputed
amounts by Jageacy] within lorty-live (43) days of receipl of invoice.

PRICE ADJUS'T

INT

(1) Irice Adiustment Methods, Any adjustments in contract price, pursuant 1o a clause in this
contract, shall be made in one or more of the following ways:

(@) by agreement on a lixed price adjustment before commencement of the additional
performance;

{b) by unit priccs specified in the contract;

(¢) by the costs attributable {o the event or situation covered by the clause, plus appropriate
profit or fee, all as specified in the contract; or,

(d) by the price cscalation clause.

(2) Submission of Cost or Pricing Data. 'The contractor shall provide cost or pricing dala for any
price adjustments subject (o the provisions of Section 3-403 (Cost or Pricing Data) of the
Mississippi Personal Service Contract Procurement Regulations.

PRIURITY

The conlract consists of this agreement, the request for proposal [number] (hereinafter relerred
0 as REP and attached as Schedule | |). and the response proposal by fconfractor] dated
Jdate] (hereinafter relerred to as Proposal and atlached as Schedule | ). Any ambiguities,
conflicts or questions of inferpretation of this contract shall be resolved by first, reference to this
apreement and, il still unresolved, by relerence to the RUP and, il still unrcsolved, by reference
to the proposal. Omission of any term or obligation from this agreement or attached Schedules

[ | or | ] shall not be deemed an omission (rom this contract il such term or
obligation is provided for elsewhere in this contract,

QUALITY CONTROL

The contractor shall institute and maintain throughout the contract period a properly documented
quality control program desipned to ensure that the services are provided at all times and n all
respects in accordance with (he contract, 'The program shall include providing daily supervision
and conducting frequent inspections of the contractor’s stafl and ensuring that accurate records
are maintained describing the disposition of all complainis. The reeords so created shall be open
1o inspection by the fagency/.
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RECORD RETENTION AND ACCESS TO RECORDS

Provided the contractor is given reasonable advance written notice and such inspection 18 made
during normal business hours of the contractor, the State or any duly authorivzed representatives
shall have unimpeded, promplt access to any of the contractor’s books, documents, papers, and/or
records which are maintuined or produced as a result of the project (or the purpose of making
audits, examinations, excerpts, and transeriptions,  All records related to this apreement shall be
retained by the contractor for three years after final payment is made under this agreemont and
all pending mattees are closed; however, if any audit, litigation or other action arising out of or
related in any way to this projeet is commenced before the cnd of the (hree year period, the
records shall be retained for one vear after all issucs arising out of the action arc finatly resolved
or until the end ol the three vear period, whichever is later.

RECOVERY OF MONLEY

Whenever, under the contract, any sum of money shall be recoverable from or payabie by the
contractor to the Jugency/, the same amount may be deducled (fom any sum due to the
contractor under the contract or under any other contract between the contractor and the
[agency]. The rights of the fagency/ arc in addition and without prejudice to any other right the
[agency] may have to claim the amount of any loss or damage suffered by the Jagency] on
account of the acts or omissions of the contractor.

RENEWAL OF CONTRACT

(Use this clause when the contracior cannot decling a renewal.)

The contract may be renewed at thc diser etmn ol"the ¢ ﬂgu’rcy upon written notice to the contr :]Lim B

* at least |humber] days prior to.cach contragt anniversary date for a permd of |number] suecessive. . .

one-year periods under (he:same prices, lenms, and conditions as in (he original contract, The
total number of renewal years permitied shall not exceed [number].

(Use this clause when the contractor has the right o decline the renewal.)

Upon written agreement of both parties at least {number| days prior to euch contract anniversary
date, the contract may he renewed hy the fugency/ for a period of [number| successive one-year
period(s) under the same prices, terms, and conditions as in the original contract. The total
number of renewal years permitied shall not cxceed [number].

REQUIREMENTS CONTRACT

During the period ol the contract, the contractor shall provide all the serviee described m the
contract. The contractor understands and agrees that this is a requivements contract and (hat the
Jagency] shall have no oblipation o (he contractor if no services arc required.  Any quantitics
that arc included in the scope of work refleet the current expectations of the fagency/ lor the
period of the contract. ‘The amount is only an cstimate and the contractor understands and aprees
that the [ugency/ is under no obligation to the contractor Lo buy any amount of the services as a
result of having provided this estimate or of having any typical or measurable requivemnent in the
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past. ‘The contractor further understands and agrees that the [agency/ may requite scrvices in an
amount less than or in excess of the estimated annual coniract amount and that the quamtity
actually used, whether in cxcess of the estimate or less than the estimate, shall not give rise 10
any claim for compensation other than the total of the unil prices in the contract for the quantity
actually used.

RIGHT TO AUDIT

The contractor shall maintain such financial records and other rocords as may be prescribed by
the fagency] or by applicable federal and State laws, rules, and regulations. The contractor shall
retain these reecords for a period ol three years alter {inal payment, or until they arc audited by
the Jagency/], whichever event oceurs (irst. Thesc records shall be made available during the
term of the contract and the subscquent theee-year period (or examination, transeription, and
audit by the Mississippi State Auditor’s Office, s designecs, or other authorized bodies.

RIGHT TO INSPECT FACILITY

The State may, at reasonable times, inspect the place of business of a confractor or uny
subcontractor which is related to the performance of any contract awarded by the State,

SEVERABILITY

If any part of this agreement is declared to be invalid or unenlorceable, such invalidity or
uncnforccability shall not affect any other provision of the agreement that can be given ellect
without the invalid or uncnforcecable provision, and o this end the provisions hereol arc
scverable. In such event, the partics shall amend the agrecment as necessary (o reflect the
()HEITILL] intent ‘of the parties and to brmg,, any invalid or um,nfon':.cable provisions in oomplmnce'
with. apphuabla, law: :

| STATE PROPERTY

Contractor will be responsible for the proper cuslody and carc of any State-owned proporty
furnished for contracior’s use in connection with the performance of this agreement. Contractor
will reimbursc the State for any loss or damage, normal wear and tear excepled.

TERMINATION FOR CONVENIENCE

(1) Termination. The procurcment officer may, when the interests of the Stale so require,
terminate this contract in whole or in part, (or the convenience of the State. The procurcment
officer shall give written notice of the termination to the contractor specilying the part of the
conlract terminated and when termination becomes effective,

(2y Contractor's Obligations. T'he contractor shall incur no further obligations in connection
with the terminated work and on the date sct in the notice of termination the contractor will
stop work Lo the extent specified. The contractor shall also erminate outstanding orders and
subcontracts as (hey relale to the terminated work, The contractor shall scttle the Habilities
and claims arising out of the termination of subconfraets and orders connected with the
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terminated worl. The procurement ollicer may direct the contractor o assipn the contractor's
right, title, and interest under terminated orders or subcontracts o the State.  The contractor
must still complete the work not terminated by the notice of termination and may incur
obligations as are nccessary Lo do so.

TERMINATION FOR DEFAULT

(b

(2)

(3)

(4)

Defendt. 10 the contractor refuses or (ails to perform any of the provisions of this contract
with such dilipence as will ensure its completion within the time specified in this contract or
any oxtension thereof, or otherwise fails to timely satisfy the contract provisions, of COMIMItS
any other substantial breach of this contract, the procurement officer may notify the
contractor in writing of the delay or nonperformance and i not cured in ten days or any
longer time specified in writing by the procurcment officer, such officer may terminate (he
conlractor's right to proceed with the contract or such part of the contract as to which there
has been delay or a failure to properly perform. In the cvent of termination in whole or in
part, the procurement officer may procure similar supplics or services in a manner and upon
terms deemed appropriate by the procurement ofticer. ‘The contractor shall continue perlor-
mance of the contract to the exient it is not terminated and shall be liable for excess costs
incurred in procuring similar goods or scrvices.

Contractor's Duiies.  Notwithstanding termination of the contract and subject to any
dircetions from the procurement officer, the contractor shall take timely, rcasonable, and
necessary action to protect and preserve property in the possession ol the contractor in which
the Stale has an interest.

Compensation. Payment for unnplutud scrvices delivered and accepted by the State shall be

~."at the cdntract price, The Statc may withhold frdm amounts due the contractor ‘such sums as-

the procurement officer decms to be necessary-to protect the State against toss because of

“outstanding liens or claims of former Hen holders and to reimborse the Statc for the excess

costs incurred in procuring similar goods and services.

Excuse Jor Nonperformance or Delaved Performence.  Except with respect (o delaults of
subcontractors, the conlractor shall not be in defuull by reason of any failure in performance
of this contract in accordance with its terms (including any failure by the contractor to make
progress in (he prosceution of the work hereunder which endangers such performance) il the
contractor has notified the procurement officer within 15 days aficr the cause of the delay
and the (ailure arises out of causes such as: acts of God; acts ol the public enemy; acts of the
State and any other governmental entity in its sovereign or contractual capacity; (res; tloods;
cpidomics; quarantine resirictions; strikes or other labor disputes; freight embargoes; or
unusually severe weather. 1f the failure to perform is caused by the failure of a subcontractor
to perform or to make progress, and if such faiture arises out ol causes simifar to those set
forth above, the contractor shall not be decmed to be in default, unless the services to be
furnished by the subcontractor were reasonably obtainable from other sources in sufficient
time (o permit the contractor to meet the contract requirements.  Upon request ol the
coniractor, the procurement officer shall ascertain the facts und cxtent of such {ailure, and, if
such officer detormines that any failure to perform was occasioned by any one or more of he
excusable causcs, and that, but for the cxcusable cause, the contractor's progress and
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performance would have met the terms of the contract, the delivery schedule shall be revised
accordingly, subject (o the rights of the State under the clause entitled (in fixed-price con-
tracts, "Fermination [or Convenience," in cost-reimbursement contracts, "lenminaton™). (As
used in this Paragraph of this clause, the term "subcontracior” means subconlractor at any
tier).

(5) Erroneous Termination for Default. 1f, alter notice of termination ol the contractor's nght to
proceed under the provisions of this clause, it i3 determined for any reason that the contract
was not i deluult uncer the provisions ol this clause, or that the delay was excusable under
the provisions of Paragraph (4) (Fxcusce for Nonperformance or Delayed Performance) of this
clause, the rights and obligations of the parties shall, if the contract contwins a clause
providing for termination for convenience of (he State, be the sume ag if the notice of
termination had been issucd pursuant to such clause,

(6) Additional Rights and Remedies. The rights and remedies provided in this clause arc in
addition to any other rights and remedics provided by law or under this contract.

TERMINATION UPON BANKRUPTCY

I'his contract may be terminated in whole or in part by fagency/ upon wiitten notice to the
contractor, i the contractor should become the subject of bankruptey or reecivership
proceedings, whether voluntary or involuntary, or upim the execution by the contractor of an
assignment for the benefit of its creditors. Tn the event of such termination, the contractor shall
be entitled to tecover just and cquitable compensation for satisfactory work performed under this
contract, but in no casc shall said compensation execed the total contract price.

'THIRD PARTY ACTION NOTIFICATION =~ "«

Contractor shall pive the customer. prompt hotice in writing of any action or suit filed, and -
prompt notice of any claim made against conlractor by any entity that may result in litigabion
rclated in any way 1o this agreement.

UNSATISFACTORY WORK

T(, al any time during the contract term, the service performed or work done by the contractor is
considered by the [agency/ o create a condition that threatens the health, safety, or wellare ol
{he citizens and/or emplavees of the State of Mississippl, the contractor shali, on being notilied
by the fagency], immediately correct such deficient service or work. In the event the contractor
fails, after notice, o corroct the deficient service or work immediately, the fagency/ shall have
the right o order the correction of the deficicncy by separute contract or with ils own resources
at the expense of the contractor.

VARTATIONS IN ESTIMATED QUANTLITIES
Definite Ouantity Contracts: The following clause is authorized lor use in definile quantity

service contracts:
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VARIATION IN QUANTITY

Upon the agreement of the parlics, the quantity of services specified s
contract may be increased by a maximum of ten percent provided.

(1) the unit prices will remain the same (except for any price adjustments
otherwise applicable); and,

{2) the procurcment officer makes a written determination that such an increase
will cither be more ceonomical than awarding another conlract, or that it
would not be practical to award anather contract.

Indefinite Quantity Contracts:  No clause is provided here because, in indefinile quantity
contracts, the [Texibility as o the State's obligation to order and the contractor's obligation to
deliver should be designed 1o meet using apency needs while making the contract as attractive as
possible to potential contractors, thereby allempting 1o obtain maximum practicable compelition
in order to assure the best ceonomy for the State of Mississippi; however, In cach case, the
contract should State:

(1) the minimum quantity, if any, the State is obligated to order and the contractor lo provide;

(2) whether there is a quantity the State expects to order and how this quantity relates to any
minimum and maximum quantities thal may be ordered under the contract;

(1) any maximum quantity the Stite may order and the contractor must provide; and,

" (4) whether the Statc is obligated to order its actual requirements under the contract, or in the’
case of a multiple award as defined in Section 3-504 (Multiple Source Contracting), that fhe
Statc will order its actual requirements from the contractors under the multiple award subject
to any minimum or maximum quantity stated.

WALVER

No delay or omission by either party to this agreement in excreising any right, power, or remedy
hercunder or otherwise afforded by contract, at law, or in equity shall constitule an acquiescence
therein, impair any other right, power or remedy hercunder or otherwise afforded by any means,
or operate as a waiver of such right, power, or remedy. No waiver by either party Lo this
apreement shall be valid unless set forth in writing by the party making said waiver. No waiver
of or modilication to any term or condition of this agreement wifl void, waive, or change any
other term or condition. No waiver by onc party to this agrecment of a default by the other party
will imply, be construed as or require waiver ol future or other defaults,

ISCRB Butes and Repgalations Marnial Page 166 Effective Thate 2/13/2(4



APPENDIX G
Clauses Available lfor Use in Solicitations for Bids or Proposals

Unless otherwise noled, the clauses are designed to be used under competitive sealed bidding
(IEB) procedures. To aller a clause so that it can be used under competitive negotiation (RFP)
procedures, change the terms “bid” and “dder” to “offer” and “offeror,” “hid l[orm™ o
“proposal form,” “Invitation for bid™ to “request [or proposal,” and so lorth. These clauses arc
discretionary and the agency is neither required to use them nor prohibited from vsing others
which arc not included in this appendix.

ADDITIONAL INFORMATTON

Questions about the contract portions of the hid document must he submitted in writing fo [rome
of contact person] at faddress/fax machine numher/emuil address]. Questions concerning the
technical portions of the bid document should be dirccted to [name of contact person] al
[addressifix muchine mumber/email address]. Bidders are cautioned that any statements made
by the contract or the technical contact person that materially change any portion of the bid
document shall not be retied upon unless subsequently ratificd by a formal wrillen amendment to
the bid document.

BID ACCEPTANCE PERIOD

The oripinal and [mumber] copics of the bid lorm, frmumber] copies total, shall be signed and
submilied in a sealed envelope or package o [place for receipt of bids/ no later than the ime and

date-specificd for receipt of bids. “limely submission of the bid form 1s the responsibility ol the.

‘bidder. Bids received after the specified time shall be rejected and returncd to the bhidder
unopenéd. The énvelope or package shall be. marked with the bid opening date’and time, ind the
Humber of the'invitation for bid.  The time ‘#nd date of receipt shall be indicated on the envelope
or package by [department receiving bids]. Lach page of the bid form and all attachments shall
be identified with the name of the adder.

Failure to submit a bid on the bid form provided shall be considercd just cause lor rejection of

the bid. Modilications or additions Lo any portion of the bid document may be causc for
rejection of the bid. The Jagency] reserves the right to decide, on a case-by-case busis, whether
to reject a bid with modifications or additions as non-responsive.  As a precondition to bid
acceptance, the [ugency/ may request the bidder to withdraw or modify those portions o the bid
deemed non-responsive that do not affect quality, quantity, price, or delivery of the service.

(Non-responsive portions of the bid that do not affect service qualily, quantity, price or delivery

may be, for example, clawses that specify the State in which litigation is to be brought or that
provide for high interest charges for late payment.)
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31D WITHDRAWAL

If the price bid is substantially lower than those of other bidders, & mistake may have been made.
A bidder may withdraw its bid from consideration if certain conditions are met:

(1) The bid is submitted in good faith
(2) 'The price bid is substantially lower than those of other bidders because of a mistake.
(3) The mistake is a clerical error, not an ervor of judgment.

(4) Objective evidence drawn from original work papers, documents, and other materials used in
the preparation of the bid demonstrates clearly that the mistake was an unintentional error in
arithmetic or ap unintentional omission of a quantity of labor or material.

To withdraw a bid that includes a clerical error aller bid opening, the bidder must give notice in
writing to the fagency] of claim of right to withdraw a bid. Within two business days after the
bid opening, the bidder requesting withdrawal must provide to the [fagency/ all original work
papers, documents, and other materials used in the preparation of the bid.

A bidder may also withdraw a bid, prior to the time sel for the opening of bids, by simply
making a request in writing to the fagency/. No cxplanation is required.

A bidder may also withdraw a bid if the Jagency/ fails to award or issuc a notice of mient to
award the bid wﬂhm /mnc* per/od] cn‘.t{:l the date fixed for the opening of bids.

"No bidder who is pemultgd to withdraw a bid shall, for compensation, «.uppiy any ﬂlduﬂhﬂ or
Jabor 0 or perform any subtoftract or other. work for the. person Lo whom the con‘rmut 1§
awarded, or otherwise bénefit from the contract, : '

No partial withdrawals of a bid wre permitted after the ime and date set for the bid opening; only
complele withdrawals are permitied.

BIDDER CERTIFICATION

The bidder agrees that submission of a signed bid form is certification that the bidder will accept
an award made 10 10as & result of the submission,

BIDDER INVESTIGATIONS

Refore submitting a bid, each bidder shall make all investigations and examinations nccessary Lo
ascertain all site conditions and requirements affecting the (ull performance of the contract and Lo
verify any representations made hy the Jagency] upon which the bidder will rely. It the bidder
receives an award as a result of its bid submission, failure 10 have made such investigations and
examinations will in no way relieve the bidder [rom its abligation fo comply in every detail with
all provisions and requirements of the contract documents, nor will @ plea of ignorance ol such
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conditions and requirements be accepted as a basis {or any claim whatsoever (or additional
compensalion.

CERTIFICATES AND LICENSES

The contractor shall provide notarized copies of all valid licenses and certificates required lor
performance of the work. The notarized copies shall be delivered 1o the [agency] no laler than
ten days after the contracior receives the notice of award from the fagency/. Current nolarized
copics of licenses and certilicates shall be provided 1o the [agency] within twenty-four hours o [
demand at any time during the contract term, Ticenses and certificates required for this contract
include, by way of illustration and not limitation, the following:

(1) A business license valid in fugency].
(2) A prolessional license or certificate in the field of [specialty area].

(3) [Any additional licenses that may be required 1o he held by architects, health professionals,
pesiicide or herbicide application technicians, ashestos removal confractors, ele. /.

DEBARMENT

13y submitting a bid, the bidder certifies that it is not currently debarred from submitting bids for
contracts issued by any political subdivision or agency of the State, and that it is not an agent of a
person or entity that is currently debarred rom submitting bids for contract issued by any
political subdivision or ageney of the State,

CEXCEPTIONS

. .

Ridders taking cxception io any part or ection of the solicitation shall indicate such exéeptions
on the bid form. liailure 1o indicate any exception will be interpreted as the hidder’s intent to
comply [ully with the requirements as written, Conditional or qualified bids, unless specifically
allowed, shall be subjeet to rejection in whole or in part.

EXPENSES INCURRED IN PREPARING BID

'The Jfagency] accepts no responsibility lor any expense incurred by the bidder in the preparation
and presentation ol a hid., Such expenses shall be borne exclusively by the bidder.

INFORMALITIES AND IRREGULARITIES

The Jagency/ has the right to waive minor delects or variations of u bid [rom the exact
requirements of the specifications that do not aflect the price, quality, quantity, delivery, or
performance time of the services being procured. If insufficient information is submitied by a
bidder with the bid [or the fagency] W properly cvaluate the bid, the Jagency] has the right to
require such additional information as it may deem necessary afler the time set for receipt of
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bids, provided that the informalion requested does not change the price, quality, quantity,
delivery, or perlormance time of the services being procured,

(Information requesied may include, for example, a copy of business or professional licenses, or
a waork schedule.)

LATE SUBMISSIONS

A bid reccived at the place designated in the solicitation for roceipt of bids afler the exact time
speeificd for receipt will not be considered unless il 1s the only bid received, or it is reccived
before award is made and was sent by registered or certified mail not later than the fifth calendar
day before the date specified for receipt of bids, Tt must be determined by the fagency/ that the
late reecipt was due solely o mishandling by the fagency/ aller reecipt at the specified address.

The only acceptable evidence W establish the date of mailing of a late bid is the 1.8, Postal
Service postmark on the wrapper or on the original receipt from the U.S. Postal Service, 1f the
postmark docs not show a legible date, the contents of the envelope or package shall be
processed as if mailed late. “Postmark” means a printed, stumped, or otherwise placed
impression, exclusive of a postage meler impression, that is readily identifiable without further
action as having been supplied and aflixed by the U8, Postal Service on the datc of mailing.
Bidders should request postal clerks to place a hand cancellation postmark (often called a bull’s
eye) on both the receipt and the envelope or wrapper,

The only acceptable evidence to estahlish the time of receipt at the office identified for bid
opening is the time and date stamp of that office on the bid wrapper or other documentary
. wldcnm, of IELEIIJT used hy that ofﬁc:a, ' '

’ NONGONF()RMIN( lLRMS AND. ("()Nl)l TIONS -

A bid response that inciudc—:s terms and conditions that do not conform to the terms and
conditions in the bid document is subject to rejection as non-responsive, ‘The fagency/ reserves
the right Lo permit the bidder 1o withdraw nonconforming terms and conditions from its hd
response prior (o a determination by the fagency/ of non-responsiveness bused on the submission
of nonconfomung terms and conditions.

PRE-BID CONFERENCE (MANDATORY)

A mandatory pre-bid conlerence will be held at frime/ on [datef at [location. Al interested
partics arc required 1o attend. The purpose of the pre-bid conlerence is to allow potentiad bidders
an opportunity to present questions 1o staff and obtain clarification of the requirements ol the bid
documents. Bocause the [agency | considers the conference to be eritical to understanding the id
requirements, attendance is mandatory in order to qualify as a bidder. Minutcs of the conference
[willawill notf be published.
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PRE-BID CONFERENCE (OPTIONAL)

An optional pre-bid conlerence will be held at frime] on [dute] at Jlocation].  All inlerested
partics are urped to attend. The purposc of the pre-bid conference is to allow potential bidders an
opportunity to present questions to stall and obtain clarification of the requirements of the bid
documents. Minutes of the conference [will/will not] be published.

QUALIFTCATIONS OF BIDDERS

The bidder may be required before the award of any contract to show to the complcte satisfaction
of the fageney/ that it has the necessary [acilitics, ability, and financial resources 1o provide the
service specified therein in a satisfactory manner. The bidder may also be requived to give a past
history and references in order to satisly the fagency/ in regard to the bidder’s qualifications.
The [agency] may make reasonable investigations deemed necessary and proper o determing the
ability of the bidder to perform the work, and the bidder shall furnish o the Jfugency/ all
information for this purpose that may be requested. The fagency] reserves the right to reject any
bid if the evidence submiited by, or investigation of, the bidder fails to satisfy the Jagency/ that
the bidder is properly qualificd to carry out the obligations of the contract and to complete the
wark described therein. Evaluation of the bidder’s qualilications shall include:

(1) The ability, capacity, skill, and financial resources to perform the work or provide the service
required.

(2) The ability of the bidder to perform the work or provide the service promptly or within the
time speeified, without delay or miterlercice.

' (?) The uha.muilafﬁ i'nt-c,.gi‘i'ty, repUtation, judgment, qx;‘icricnéc, and efﬂcicm';y of the hiddc'r.: -
(4) The qualily (rl"pei*lbrmancc of previous conlracts or services.
SURETY REQUIRED

(1) Bid surety: A bid hond, cashicr’s check, or certified check in the amount of [percentage/ of
the amount of the bid made pavable to the [fagency] shall accompany cach bid. The bid
surcty of all bidders shall be retained until after the award of the contract is made. The id
surcty of the successful bidder shall be retained until the posting of a performance bond, The
[ailure of the bidder to accepl an award and fifc acceptable performance and payment bonds
within fiftcen days after award shall be just cause for cancellation ol the awaed and the
forfeiture of the bid surety to the [ugency/ as liquidated damages. Award may then be made
to the nexi lowest responsive and responsible bidder.

(2) Performance surety: A performance bond in the amount of 100 pereent of the hid shall be
required of the successlul bidder to cnsure satisfaclory completion of the wark. The bond
shall be a corporate surely hond issucd by a surcty company authovized to do business in the
State of Mississippi.
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(3) Paymenl surety: A payment bond in the amount of 100 percent of the bid shall be required of
the successul bidder to guaraniee payment of all persons who have and [ulG11 contracts with
the contractor for performing labor or providing equipment or material in the performance of
the work provided for in the contract. The bond shall be a corporate surety bond 1ssucd by a
surcty company authorized to do business in the State of Mississippi.

(4) Allernative surety: A certified check for cash cscrow deposit in the face amount of the
contract such as a personal bond, properly bond, or a bank or savings and loan associalion
letter of eredit may be tendered in Heu of & bid, payment, or performance bond subject to

approval by the Jagency] attorney.

(5) Tn no event shall the requirement for a bond be watved.
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